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ERRATA. 

Page  49'  marginal  note,  lines  11  and  12.  for  "administered"  read  "became  executor." 

ih.  marginal  note,  line  4.  from  bottom,  for  as  administrator"  read"^.,  as 

executor." 

52.  marginal  note,  line  5.  from  bottom,  for  "  covenant"  read  "  agreement." 
126.  line  7.  from  bottom,  for  "surrender"  read  "surrenders." 

2\S.  lines  15,  16.  for  "so  admitted  to  be  in  existence "  read  *' really  intended  to  be 

sued  upon,  he  having  by  mistake  ansvi^ered  to  a  different  bill." 
329.  line  14.  after  "same  title"  read  "  L.  5." 
340.  line  21.  for  "  2  &  3"  read  "  3  &  4." 

394.  lines  13  and  14.  read  "  Bowerbank  served  a  summons  for  time  to  plead,  which  he 

obtained." 
ib.  line  15.  for  "  they  "  read  "  Wright.''' 

395.  line  19-  for  "  the  defendants"  read  "  Wright.'' 

404.  line  16.  for  "  neo"  read  "nemo." 

405.  line  14.  for  "  ethaeredibus  "  read  "  et  hseredibus." 
697.  line  16.  for  "  G/oMcesier"  read  "  jOorc/iesier." 
750.  line  17.  for  "defendant"  read  "plaintiftV 

752.  line  20.  for  "  Raper"  read  "  Roper." 
ib,  last  line  but  one,  for  "  Reed"  read  "  Read.'' 


Note.    Page  48.  note  (a),  Summers  v.  Moselei/  is  now  reported,   4  Tynvh.  \5S.  2  Ctd. 
<^  M.  477. 
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CASES 


ARGUED  AND  DETERMINED 

IN  THE 

Court  of  KING'S  BENCH, 

AND 

UPON  WRITS  OF  ERROR  FROM  THAT  COURT 

TO  THE 

EXCHEQUER  CHAMBER, 

IN 

Easter  Term^ 

In  the  Fourth  Year  of  the  Reign  of  William  IV. 


MEMORANDA. 

During  the  last  vacation  his  Majesty  was  pleased,  by 
his  letters  patent,  to  grant  the  dignity  of  a  Baron  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  to  the 
Right  Honourable  Sir  Thomas  Denman  Knight,  Chief 
Justice  of  the  Court  of  King's  Bench,  and  the  heirs 
male  of  his  body  lawfully  begotten,  by  the  name,  style, 
and  title  of  Baron  Denman  of  Dovedale  in  the  county 
of  Derby. 
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CASES  IN  EASTER  TERM 


1834.  In  the  same  vacation  Mr.  Baron  Bayley  resigned  his 
seat  on  the  Bench  of  the  Court  of  Exchequer,  and  was 
on  that  occasion  created  a  Baronet  of  the  United  King- 
dom. He  was  succeeded,  on  the  28th  day  of  Fehruary, 
by  John  Williams  Esquire,  who  was  first  called  to  the 
degree  of  serjeant  at  law,  and  gave  rings  with  the  motto, 
"  Tutela  legum;"  and  who  afterwards  received  the 
honour  of  knighthood. 

Sir  William  Horne^  in  the  same  vacation,  resigned 
the  office  of  Attorney-General,  in  which  he  was  succeeded 
by  Sir  John  Campbell,  his  Majesty's  Solicitor-General. 
Charles  Christopher  Pepys  Esquire,  one  of  his  Majesty's 
counsel,  succeeded  Sir  John  Campbell  in  the  office  of 
Solicitor-General,  and  received  the  honour  of  knight- 
hood. 

Mr.  Serjeant  Jones,  in  this  vacation,  received  his 
Majesty's  licence  to  bear  the  surname  of  Atclierley,  in 
pursuance  of  the  will  of  his  late  maternal  uncle. 

Early  in  "Easter  term  Mr.  Justice  Tarlie^  Mr.  Justice 
Alder  son,  Mr.  Baron  Vaughan,  and  Mr.  Baron  Williams, 
resigned  their  seats  in  their  respective  Courts.  Mr. 
Baron  Williams  was  appointed  a  Judge  of  his  Majesty's 
Court  of  King's  Bench,  Mr.  Baron  Vaughan  a  Judge  of 
the  Court  of  Common  Pleas,  and  Mr.  Justice  ParJce 
and  Mr.  Justice  Alderson  Barons  of  the  Court  of  Ex- 
chequer. They  took  their  seats  in  the  several  Courts, 
according  to  the  last-mentioned  appointments,  on  the 
29th  day  of  April 


IN  THE  Fourth  Year  of  WILLIAM  IV. 
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1834. 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  King's  Bench.) 

Wright  against  Doe  dem.  Tatham 
''pHE  defendant  in  error  declared  in  ejectment  against  A  bill  was  filed 

J-  1  Chancery 

the  plaintifi  in  error  in  the  Court  of  King's  Bench,  against  several 
At  the  trial  before  Gurney  B.,  at  the  Lancaster  Spring  whereupon' an 
assizes,  1833,  the  jury  found  a  verdict  for  the  plaintiff  sit  vel°non\vrs 
below,  and  the  counsel  for  the  defendant  below  tendered 

'  which  the  de- 

a  bill  of  exceptions.  fendants  in 

*  Chancery  were 

By  the  bill  of  exceptions  it  appeared,  that  the  plaintiff  plaintiffs,  and 

the  plaintiff  in 

below  claimed  as  heir  at  law  of  John  Marsden  deceased,  Chancery  de- 
who  was  admitted  to  have  died  seised,  leaving  the  specting  Twill 
plaintiff  below  his  heir  at  law;  but  Wright  claimed  tioned  i'n ^the 

proceedings, 

devising  real  property.  The  issue  was  found  in  the  affirmative,  and  the  bill  dismissed.  At 
the  trial  of  the  issue,  one  of  the  three  attesting  witnesses  to  the  will  swore  to  its  execution. 
The  plaintiff  in  Chancery  afterwards  brought  ejectment  on  his  own  demise,  as  heir  at  law 
of  M.,  against  one  of  the  defendants,  who  claimed,  as  devisee  of  M.,  for  the  premises  which 
had  been  the  subject  of  the  issue.  After  the  action  of  ejectment  was  commenced,  judgment 
was  entered  up  on  the  issue  from  Chancery,  in  the  court  of  law  in  which  it  had  been  tried. 
An  order  of  Court  was  made  in  the  action  of  ejectment,  that  the  short-hand  writer's  and 
Judge's  notes  of  the  evidence  of  such  witnesses  on  the  trial  of  the  issue,  as  should  be  dead 
before  the  trial  of  the  ejectment,  should  be  read  at  the  latter  trial. 

On  the  trial  of  the  ejectment,  the  defendant  gave  evidence  of  these  several  proceedings, 
and  proved  the  former  testimony  of  the  above-mentioned  witness,  who  was  dead,  from  the 
short-hand  writer's  notes;  and  he  produced  a  will,  which  was  identified  with  that  proved  on 
the  trial  of  the  issue  out  of  Chancery  :  Held,  that  this  was  sufficient  proof  of  the  execution 
of  the  will,  though  another  attesting  witness  was  present  at  the  trial  of  the  ejectment;  but 
that  without  proof  of  the  evidence  of  the  deceased  witness,  such  proceedings  would  not  have 
been  proof  of  the  execution. 

A  question  having  arisen  as  to  the  sanity  of  the  devisor,  letters  were  tendered  in  evidence, 
which  had  been  found  among  his  papers  shortly  after  his  death,  written  to  him  by  persons 
of  his  acquaintance,  of  whom  all  but  one  were  dead ;  one  of  the  letters  purporting  to  be 
an  answer  to  a  letter  written  by  the  devisor.  Qucsre,  Whether  such  letters  were  admissible, 
as  shewing  that  the  devisor  was  treated  by  his  acquaintance  as  a  person  of  sound  mind. 

(a)  The  cases  argued  and  decided  in  the  Exchequer  Chamber,  on  writs 
of  error  upon  judgments  of  the  Court  of  King's  Bench,  will  in  future  be 
published  in  these  Reports. 

B  2  under 
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1834.  under  a  will  of  Marsden.  It  appeared  further,  that  the 
,  counsel  for  the  defendant  below  were  allowed  to  state 

Wright 

against      and  prove  their  case  first. 

Doe  dem, 

Tatham.  The  first  exception  stated,  that  at  the  trial  it  became 
a  matter  in  issue  between  the  parties,  whether  or  not 
Marsden  had  been,  from  his  attaining  to  competent  age, 
and  down  to  the  time  of  executing  the  will,  a  person  of 
sane  mind  and  memory,  and  capable  of  making  a  will. 
Shortly  after  Marsden's  death,  there  were  found  among 
his  papers  several  letters  appearing  to  be  addressed  to 
him  by  different  individuals,  and  one  of  them  purport- 
ing to  be  an  answer  to  a  letter  received  by  the  writer 
from  Marsden.  The  hand-writing  of  these  letters  was 
proved ;  and  it  was  proved  that  all  the  writers,  except 
one,  were  dead,  and  had  been  in  habits  of  acquaintance, 
more  or  less  intimate,  with  Marsden,  These  letters  being 
offered  at  the  trial  to  prove  the  affirmative  of  the  above 
issue,  and  being  objected  to  as  inadmissible,  "  the  said 
Baron  stated  his  opinion  to  be  that  the  said  letters  re- 
spectively, and  each  of  them,  were  and  was  not  by  law 
admissible  as  evidence,  and  refused  to  admit  the  same 
respectively  as  such.  Whereupon  the  counsel  for  the 
said  defendant  made  his  several  and  respective  excep- 
tions to  the  said  opinions  of  the  said  Baron." 

The  second  exception  stated,  that  at  the  trial  it 
further  became  a  matter  in  issue  between  the  parties, 
whether  or  not  Marsdeti  devised  the  premises  mentioned 
in  the  declaration,  so  as  to  bar  the  title  of  the  lessor  of 
the  plaintiff  below.  The  counsel  for  the  defendant 
below  proved  that  the  lessor  of  the  plaintiff  had  filed  a 
bill  in  Chancery  against  the  defendant  below  and  three 
other  persons,  in  respect  of  the  said  premises,  praying 
that  a  will  therein  mentioned,  relating  to  the  same  pre- 
mises, 
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mises,  purporting  to  be  a  will  of  John  Marsden^  might  be  1834?. 
set  aside.   It  was  proved,  that  the  defendants  in  Chancery  ' 

Wright 

having,  in  their  answer,  set  forth  the  last-mentioned  will,  agnimt 

Doe  dem. 

the  Master  of  the  Rolls  thereupon  ordered  an  issue  of  Tatham. 
devisavit  vel  non,  in  which  the  defendants  in  Chancery 
*  (including  the  defendant  below)  should  be  plaintiffs,  and 
the  plaintiff  in  Chancery  (the  lessor  of  the  plaintiff 
below)  should  be  defendant.  The  counsel  for  the  de- 
fendant below  produced  the  nisi  prius  record  in  the 
Court  of  King's  Bench,  of  the  trial  of  the  issue,  with 
the  postea  indorsed,  whereby  it  appeared  that  the  jury 
found  that  Marsden  did  devise,  &c.,  in  the  words  of  the 
issue.  The  counsel  for  the  defendant  below  further 
proved,  that  the  will  which  had  been  in  question  on  the 
trial  of  tfhe  issue  was  a  will  which  he  then  tendered  in 
evidence,  and  that  one  Giles  Bleasdale^  a  subscribing 
witness  to  it,  had  sworn  to  the  execution  of  it  at  the 
trial  of  the  issue,  and  had  since  died.  It  appeared,  on 
cross-examination  of  one  of  the  witnesses  produced  by 
the  defendant  below,  that  Proctor,  another  subscribing 
witness  to  the  will,  was  still  alive,  and  was  then  present  in 
Court  under  a  subpoena,  as  a  witness  on  behalf  of  the 
defendant  below.  The  counsel  for  the  defendant  below 
further  proved,  that  the  Master  of  the  Rolls  by  a  decree, 
reciting,  among  other  things,  the  trial  of  the  issue,  dis- 
missed the  bill  in  Chancery;  and  they  also  produced  an 
examined  copy  of  a  judgment  entered  up  in  that  issue  in 
tke  Court  of  King's  Bench,  signed  after  the  commence- 
ment of  this  action  of  ejectment  (a).    They  then  proved 

a  rule 

(a]  In  Easter  term  1854,  Sir  James  Scarlett  moved  for  a  rule  to  shew 
eause  why  this  judgment  should  not  be  set  aside,  as  being  improperly 
ehtere^  up  on  a  feigned  issue  out  of  Chancery.  The  rule  was  made  ab- 
solute h  the  same  term,  no  cause  being  shewn. 

The  roll  having  been  carried  into  the  treasury,  the  clerk  of  the  treasury 

3  intimated 
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1834-.       a  rule  of  the  Court  of  King's  Bench,  made  in  the  pre- 
sent  cause,  ordering  that  the  Judge's  notes,  and  the  short- 

Wright  /  ^  ,     ^  ' 

against       hand  Writer's  notes,  of  the  evidence,  given  at  the  trial  of 

Doe  dem.  .  p  • 

Tatham.  the  issue,  of  witnesses  who  should  since  be  dead,  should 
be  read  at  the  trial  of  this  ejectment.  BleasdaWs  evidence 
at  the  trial  of  the  ejectment,  was  accordingly  read  from 
the  notes  of  the  short-hand  writer.  The  counsel  for  the 
defendant  below  then  tendered  the  will  in  evidence ; 
but  it  was  objected  that  this  could  not  be  read  until  the 
execution  had  been  proved  by  the  attesting  witness  then 
present  in  Court.  "  And  the  said  Baron  thereupon 
stated  his  opinion  to  be,  that  the  said  will  could  not  be 
read  in  evidence,  and  refused  to  admit  the  same,  unless 
the  said  living  attesting  witness  was  called  by  the  said 
defendant  to  prove  the  execution  thereof.  Whereupon 
the  counsel  for  the  said  defendant  made  his  exceptions 
to  the  said  opinion  of  the  said  Baron,  that  the  said  will 
could  not  be  read  in  evidence,  unless  the  surviving 
witness  was  called." 

The  third  exception  was  as  follows :  —  "  And  there- 
upon the  said  Baron  stated  his  opinion  to  be,  that  the 
evidence,  so  as  aforesaid  given  by  the  said  defendant, 
did  not  sustain  the  affirmative  of  the  said  matter  in  con- 
troversy and  at  issue  as  last  aforesaid,  as  to  the  said  will 
as  aforesaid,  and  directed  the  said  jury  to  find  a  verdict 
for  the  plaintiff.  Whereupon  the  said  counsel  for  the 
said  defendant  made  his  exception  thereto." 

The  exceptions  concluded  with  the  prayer  of  the 
counsel  for  the  defendant  below,  "  that  the  said  Baron 


intimated  that  he  did  not  know  in  what  way  the  judgment  was  to  be  set 
aside,  and  the  Judges  directed  that  he  should  attend  in  Court  to  receive 
their  directions.  Upon  his  doing  so,  he  was  directed  by  the  Court  to 
make  an  entry  on  the  margin  of  the  roll,  that  the  judgment  had  been  set 
aside  by  rule  of  the  Court,  and  that -the  entry  was  made  by  their  order. 

would 
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would  set  his  hand  and  seal  to  this  bill  of  exceptions, 
containing  the  several  matters  as  aforesaid,  according  to 
the  form,"  &c. 

The  jury  found  for  the  plaintiff.  Judgment  having 
been  entered  in  the  Court  below  for  the  plaintiff,  the 
defendant  brought  his  writ  of  error.  The  assignment  of 
errors  specified  the  three  points  raised  respectively  by 
the  three  exceptions  as  above  mentioned  {a). 

The  case  was  argued  in  Hilary  iQvm  1834?  (January 
18  th),  before  Tindal  C.  J.,  Park  J.,  Gaselee  J.,  Bosan- 
quel  J.,  Bayley  B.,  Vaughan  B.,  and  Gurney  B. 

F,  Pollock  for  the  plaintiff  in  error.  As  to  the  first 
exception,  the  letters  are  evidence  as  written  declar- 
ations made  to  the  testator,  shewing  how  he  was  treated 
by  the  persons  who  corresponded  with  him.  They  are 
admissible,  just  as  evidence  of  a  conversation  held  with 
him  would  be.  \_Bayley  B.  Could  you  make  part  of 
that  conversation  evidence,  without  including  the  answer 
of  the  party  with  whom  it  was  held  ?J  If  such  party 
were  shewn  to  have  made  no  answer,  that  would  be 
matter  of  remark  ;  but  it  would  be  no  more.  Suppose 
the  letters  contained  discussions,  involving  difficult 
questions  in  science  or  in  art,  and  were  addressed 
to  Marsden  by  persons  eminent  in  those  departments : 
the  fact  of  their  being  so  addressed  would  be,  by  itself, 
evidence  directly  affecting  the  matter  in  controversy. 
There  can  be  no  doubt  that  letters  of  a  different  import, 

(a)  When  this  case  came  on  to  be  argued,  a  question  arose,  whether 
the  points  disputed  were  all  sufficiently  raised  on  the  bill  of  exceptions, 
the  Court  intimating  some  doubt,  whether  they  should  not  have  been  all 
distinctly  specified  at  the  conclusion  of  the  bill ;  and  Bosanquet  J.  re- 
ferred to  a  case  of  Lewis  v.  Armstrong,  argued  in  the  Exchequer  Chamber 
in  the  preceding  term,  in  which  the  game  difficulty  had  arisen.  The 
Court,  however,  ultimately  decided  that  the  bill,  in  its  present  form,  suf- 
ficiently brought  the  several  points  under  its  cognizance. 

B  4  found 
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1834?.      found  as  these  were,  would  have  been  evidence  to  prove 
the  non-sanity  of  Marsden,  In  a  case  of  Butlin  v.  Barry^ 

Wright 

against  heard  on  the  16th  of  January  in  this  year  in  one  of  the 
Tatham.  ecclesiastical  courts,  a  memorial  written  by  an  illiterate 
person  for  the  deceased,  and  adopted  by  him,  and  re- 
maining amongst  his  papers  after  his  decease,  was 
allowed  as  evidence  to  shew  his  incapacity.  In  Wheeler 
and  Batsford  v.  Alderson  (a),  a  question  arose. as  to  the 
capacity  of  a  person  who  died  in  1830,  a  widow,  leaving 
a  will  dated  in  1822.  Sir  John  Nicholl^  in  his  judgment, 
which  was  in  favour  of  the  will,  referred  to  a  letter  written 
by  the  deceased  person's  husband  in  1802,  as  bearing 
every  mark  of  being  addressed  to  a  wife  who  conducted 
herself  with  propriety,  and  treated  this  letter  as  evidence 
confirming  other  proofs  of  the  deceased's  capacity.  The 
same  point  arose  in  Waters  v.  Hoidett  (b).  The  printed 
report  of  that  case  refers  entirely  to  another  point :  but 
the  manuscript  notes  of  the  reporter  contain  the  follow- 
ing statement.  A  letter  written  by  a  brother  of  the  half 
blood  to  the  deceased,  from  France,  was  offered  in  evi- 
dence to  shew  the  way  in  which  the  deceased  was  treated 
by  his  friends  and  relations,  and  that  the  writer  did  not 
consider  the  deceased  insane  or  incompetent.  There 
was  no  reply,  nor  did  the  letter  refer  to  any  commu- 
nication received  from  the  deceased,  but  it  was  a  letter 
of  condolence  on  the  death  of  his  wife,  and  requesting 
a  reconciliation  between  him  and  the  writer.  This  evi- 
dence was  objected  to,  but  admitted  after  argument. 

As  to  the  second  exception.  The  bill  of  excep- 
tions identifies  the  property  now  in  question  with  that 
which  was  the  subject  of  the  proceedings  in  Chan- 
cery :  the  first  question  then  is,  whether  a  verdict  on  a 
specific  issue  between  the  same  parties,  coupled  with  the 

(a)  5  Hag,  Ecc»  Rep,  609.  (6)  5  Hag,  Ecc.  R.  790. 

adoption 
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adoption  of  such  verdict  by  the  Master  of  the  Rolls  as  1834. 
the  foundation  of  his  decree,  be  not  at  least  prim^  facie  ' 

Wright 

evidence  of  the  truth  of  the  fact  found,  as  between  the  against 

,  ,         Doe  dera. 

same  parties  contesting  the  same  tact,  so  as  to  make  Tatham. 
farther  evidence  unnecesssary.  For  the  lessor  of  the 
plaintiff  in  ejectment,  and  the  tenant  in  possession, 
are  the  substantial  parties  to  an  action  of  ejectment: 
Aslin  V.  JParJcin  [a).  It  is  true,  that  the  defendant  in 
this  action  of  ejectment  was  joined  with  others  in  the 
former  proceedings ;  but  that  does  not  destroy  the  ad- 
missibility of  the  records  as  evidence,  whatever  might 
have  been  its  effect,  if  it  had  been  sought  to  use  them 
by  way  of  estoppel :  Kinnersley  v.  Or'pe  {b).  There  a 
record  was  held  admissible  as  evidence  in  an  action  by 
the  same  plaintiff  against  another  defendant,  on  the 
ground  that  the  defendants,  in  the  two  causes,  claimed 
to  act  under  the  same  authority,  the  sufficiency  of  the 
authority  being  the  question  in  dispute.  A  similar  prin- 
ciple prevailed  in  Sfrull  v.  Bovingdon  and  Others  (c), 
where  Lord  Ellenhorough  said  that,  although  the  record 
produced  was  not  an  estoppel,  he  should  think  himself 
bound  to  tell  the  jury  to  consider  it  as  conclusive  of  the 
rights  of  the  parties.  In  Hitchin  v.  Campbell  {d\  the 
former  record  was  admitted,  though  the  form  of  action 
was  different.  Then,  if  the  former  records  be  admissible 
evidence,  they  constitute  at  least  prima  facie  evidence  of 
the  fact  found  by  the  verdict :  Bac.  Abr,  Evidence,  F.  (e) 
In  Outram  v.  Morewood{g),  the  question  arose  upon  the 
record  being  replied  as  an  estoppel,  and  the  replication 
was  held  good.    If  not  pleaded,  it  cannot  be  less  than 

(a)  2  Burr.  665.         {b)  2  Doug,  517.         (c)  5  Esp.  iV.P.  C.  58. 

(d)  2  IT.  Bl.  779.  827.    See  1  Stark.  Ev.  2]  9.  (ed.  1833.)    Com.  Dig. 
Evidence^  A.  5. 

(e)  Vol.  iii.  p.  255.  (ed.  1832.)  {g)  5Eastf346. 

prima 
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1834.  prima  facie  evidence:  Vooght  v.  Winch  {a),  Hancock  v. 
^  Welsh  and  Another  [b).    With  respect  to  any  objection 

against       arising  from  the  proceedings   having  originated  in 

Doe  dem. 

Tatham.  equity,  Whatcly  v.  Menheim  and  Levy  (c)  shews  that 
they  are  not  on  that  accomit  inadmissible.  The  decree 
of  the  Court  of  Chancery  takes  the  place  of  a  judg- 
ment at  law :  Montgomerie  v.  Clarice  [d).  If  it  be  said 
that  there  is  a  technical  and  absolute  rule  that  a  will 
of  lands  must  be  produced,  attested  according  to  the 
requisites  of  the  statute,  the  answer  is,  that  the  rule 
does  not  go  that  length.  \_Bayley  B.  Th'e  attesting 
witness  must  have  been  called  on  the  former  occa- 
sion.] At  any  rate,  some  satisfactory  proof  must  have 
been  given.  In  Burnett  v.  Lynch  [e\  the  testimony 
of  the  subscribing  witness  to  a  lease  was  dispensed 
with.  {JBayley  B.  It  had  been  thought  that,  where  a 
party  producing  a  deed  upon  notice  took  an  interest 
under  it,  the  opposite  party  might,  in  all  cases,  treat  it 
as  proved  to  be  executed.  That  rule  was  considered  a 
hard  one,  and  has  been  qualified  since.  The  language 
of  the  Chief  Justice  in  Burnett  v.  Lynch  {e\  shews  that 
that  case  was  an  exception  from  the  general  rule.]  In 
Scott  V.  Waithman  {g),  the  testimony  of  the  subscribing 
witness  to  a  bond  was  dispensed  with  in  an  action 
against  the  sheriif  on  that  bond,  the  defendant  having 
produced  it.  So  the  acknowledgment  of  the  bargainee 
was  held  to  be  proof  of  a  bargain  and  sale  which  was 
enrolled,  without  proof  of  the  sealing  and  delivery, 
Smartle  d.  Newport  v.  Williams  [h).    No  admission  by  a 


(a)  2  B.     Aid.  662. 
(c)  2  Esp.  N.  P.  C.  608. 
(e)  5B.  ^C.  589. 
{h)  \Salk.  280. 


(6)  1  Starh  C.  347. 

(d)  Bui.  JSr.  P.  254. 

(g)  5  Stark.  iV.  P.  C  168. 


party, 
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partj^,  though  made  on  record,  can  be  stronger  evidence  1834. 
than  the  verdict  of  a  jury  adopted  by  the  Court  which 

Wright 

has  directed  the  issue.  Therefore,  it  was  not  necessary  against 
to  produce  the  will  at  all ;  but,  ir  it  was  necessary,  then  Tatham. 
it  was  sufficient  to  produce,  as  has  been  done,  the  pre- 
vious records,  and  to  identify  the  will  which  actually 
was  produced  as  the  subject-matter  of  those  records : 
and  the  bill  of  exception  shews  that  this  identification 
has  been  made.  The  second  question  raised  upon  the 
second  exception  is,  whether,  if  it  be  necessary  that  the 
subscribing  witness  should  be  called,  that  rule  has  not 
been  complied  with  by  the  evidence  given,  under  the 
order  of  Court,  of  Bleasdale^s  testimony  on  the  former 
occasion.  In  Rex  v.  Jolliffe  («),  Lord  Kemjon  said,  that 
evidence  which  a  witness  gave  on  a  former  trial  might 
be  used  on  a  subsequent  one,  if  he  had  died  in  the 
interim.  The  same  point  was  ruled  in  Strutt  v.  Bo- 
vingdon  and  Others  {b\  Mayor  of  Doncaster  v.  Day  (c), 
Pyke  V.  Crouch  [d).  Nor  is  it  material  that  another 
witness  to  the  will  was  alive ;  for,  in  the  cases  cited,  the 
evidence  would  not  have  been  rejected  upon  proof  that 
other  witnesses  were  alive,  capable  of  proving  the  fact 
in  question. 

Sir  James  Scarlett  for  the  defendant  in  error.  As  to 
the  first  exception,  the  question  respecting  the  admis- 
sibility of  the  letters  is  rendered  immaterial  by  the  second 
exception.  But  the  rejection  of  the  letters  was  correct. 
Evidence  was  admitted  to  shew  their  character;  and 
then  the  question  arose,  whether  their  contents  could  be 
read.  Now  the  contents  could  be  produced  only  as,  first, 
a  statement  of  facts,  or  secondly,  a  statement  of  the 

(a)  4  T.  R.  290.  (/;)  5  Esp.  N.  P.  C.  56. 

(c)  3  Taunt,  2G2.  (d)  1  Ld,  Raym,  750.  (5th  resolution.) 

opinions 
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1834.  opinions  of  the  writers  :  in  neither  character  were  they 
Wright  admissible.  To  receive  the  opinion  of  a  deceased  per- 
agaimt  ^s  to  the  sanitv  of  another,  would  be  to  admit 

Doe  dem.  , 

Tatham.  evidence  without  an  oath.  The  argument  on  the  other 
side  proceeds  upon  an  assumption  that  the  criterion  of 
the  admissibility  of  such  evidence  is  the  effect  which 
it  would  produce  if  received;  whereas  objectionable 
evidence  is  rejected,  precisely  because  it  is  capable  of 
producing  an  effect,  if  received  :  the  question  is,  whether 
the  law  will  allow  the  effect  to  be  produced  by  such 
evidence.  If  a  jury  might  be  told  that  many  living  men 
of  science  had  expressed  an  opinion  in  favour  of  Mars- 
derCs  sanity,  it  would  probably  produce  an  effect  on 
them;  but  it  would  not  be  receivable  evidence.  The 
evidence  in  Biitlin  v.  Barry  [a]  was  admissible  on  the 
ground  that  the  adoption  of  the  memorial  was  an  act 
of  the  deceased  person.  The  report  of  Wheeler  and 
Batsford  v.  Alderson  (b)  does  not  shew  in  what  way  the 
letter  there  referred  to  was  found.  As  to  the  case  of 
Waters  v.  Howlett  (c),  it  is  a  decision  contrary  to  the 
principles  of  the  common  law  courts,  and  probably  de- 
pended upon  some  rule  connected  with  the  peculiar  pro- 
cess of  the  ecclesiastical  courts  respecting  evidence. 

As  to  the  second  exception,  and  the  first  question 
raised  by  it ;  the  general  rule  is,  that  when  an  attesting 
witness  to  a  document  is  alive  he  must  be  called.  The 
statute  of  frauds  having  prescribed  peculiar  solemnities 
for  the  devising  of  lands,  the  Court  will  be  less  willing  to 
admit  an  exception  in  this  case  than  in  any  other.  The 
strictness  of  the  rule  is  relaxed  in  the  case  of  a  will, 
under  circumstances  only  of  extreme  necessity  :  Hands 
v.  James  {d)  is  an  instance.     Here  the  existence  of  a 

(a)  Ante,  p.  8.  (6)  5  Hag.  Ecc  Rep.  609. 

(c)  5  Hag.  Ecc  B-ep,  790.         (d)  2  Com^ns's  Rep,  551. 

living 
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living  witness  does  away  with  the  necessity.  The  records  1834?. 
of  the  previous  proceedings  are  not  evidence  to  prove  ^ 
the  will.    In  the  first  place,  the  bill  is  not  evidence,  against 

.  .  r>       1  Doe  dem. 

even  against  the  party  finng  it,  except  tor  the  purpose  Tatham. 
of  proving  the  prayer  and  explaining  the  decree.  The 
answer  cannot  be  read  here,  except  as  connected  with 
the  decree ;  for  it  is  the  evidence  of  the  party  who  now 
seeks  to  use  it:  it  cannot  be  used  to  prove  the  facts 
asserted  in  it.  The  decree  was  for  the  dismissal  of  the 
bill ;  that  can  have  no  greater  effect  than  a  nonsuit  at 
common  law.  Besides,  a  bill  may  be  dismissed  on  the 
facts  stated  in  the  defendant's  answer.  This  is  not  a 
decree  binding  the  parties  ;  if  it  had  been  so,  its  effect 
might  have  been  different.  With  respect  to  the  feigned 
issue,  it  is  true  that  the  bill  of  exceptions  shews  that  a 
judgment  on  the  verdict  was  signed  in  the  Court  of  King's 
Bench  after  the  present  action  of  ejectment  was  brought. 
Such  a  judgment,  if  pleaded,  must  be  pleaded  puis 
darrein  continuance.  It  is,  however,  not  usual  to  sign 
judgments  on  feigned  issues.  The  issues  are  tried 
under  the  direction  of  the  Court  of  Chancery,  and  do 
not  bind  that  Court.  Admitting  that,  for  the  purpose 
of  using  these  proceedings  in  evidence,  it  was  competent 
to  shew  that  the  subject-matter  of  them  related  to  the 
will,  that  would  carry  the  proof  of  the  will  no  further  in 
the  present  action.  If  a  landlord  brought  covenant 
against  his  tenant  for  non-repair,  and  the  lease  were 
read  at  the  trial,  and  a  verdict  were  recovered,  and 
afterwards  the  landlord  brought  a  second  action  against 
his  tenant  for  arrears  of  rent,  the  former  record  would 
have  been  between  the  same  parties,  yet  the  plaintiff 
would  not  be  permitted  to  put  it  in  and  connect  it  with 
the  lease,  for  the  purpose  of  proving  the  execution  of 

the 
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1834.  the  lease.  Even  the  answer  in  equity  of  the  obligor  of 
"  a  bond,  admitting  its  execution,  is  merely  secondary 

Doe  eem.      evidence  of  tlie  execution,  Call  v.  Dunning  («),  and  no 

against  r        i     ♦  i 

Tatham.  foundation  has  been  laid  here  for  the  admission  of 
secondary  evidence.  Secondly,  as  to  the  sufficiency  of 
the  evidence  of  Bleasdale's  former  testimony.  The 
best  evidence  of  the  execution  of  the  will  must  be  given. 
BleasdaWs  former  evidence  is  not  the  best,  another 
witness  being  alive.  It  cannot  supersede  the  necessity 
of  giving  the  best  evidence,  although  it  may  be  adduced 
in  confirmation.  {Bayley  B.  The  question  is,  whether 
this  production  of  Bleasdale^s  evidence  has  not  the 
same  effect  as  if  the  evidence  had  been  given  by  him  in 
the  witness  box  on  the  present  trial.]  The  judge  and 
jury  ought  to  have  the  same  means  of  examining  his 
evidence  as  were  afforded  on  the  first  trial.  As  for  the 
order  of  Court,  that  cannot  make  his  former  testimony 
evidence  in  this  case,  more  than  it  would  have  done  if 
that  testimony  had  not  been  given  before  a  jury.  Now 
had  it  been  given,  for  instance,  by  way  of  deposition  in 
an  equity  suit,  it  would  have  been  no  proof  of  the  exe- 
cution of  a  will.  And  the  contents  of  the  will  are  not 
proved  at  all,  unless  Bleasdale^s  evidence  be  admitted  to 
connect  it  with  the  record  of  the  former  issue. 


•  F,  Pollock  in  reply.  The  letters  are  not  offered 
as  shewing  either  facts  or  opinions  by  their  contents, 
but  as  constituting  in  themselves  a  fact,  namely,  the 
treatment  of  Marsden  by  the  writers.  No  argument  can 
be  drawn  from  the  nature  of  the  second  exception, 
against  the  validity  of  the  first.  If  the  letters  were  im- 
properly rejected,  there  is  error  on  the  record,  what- 

(a)  4  East,  55, 

ever 
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ever  may  be  decided  on  the  second  exception.  Had  1834. 
the  defendant  closed  his   case  at  that  rejection,  he 

Wright 

would  never  have  been  called  upon  to  prove  the  will.  ogainst 

Doe  dem. 

In  Lucas  v.  NocJcells  («),  in  the  House  of  Lords,  Lord  Tatham. 
Tenterden  would  not  allow  counsel  to  use  a  matter 
appearing  on  a  bill  of  exceptions,  not  being  distinctly 
excepted  to,  for  the  purpose  of  reversing  the  judgment, 
saying,  that  the  court  of  error  had  jurisdiction,  on  a  bill 
of  exceptions,  only  to  decide  on  the  matter  excepted  to. 
On  the  same  principle,  nothing  which  appears  here  from 
the  second  exception  only  can  be  made  use  of  in  the  dis- 
cussion of  the  former.  The  case  suggested,  of  successive 
actions  for  non-repair  and  for  rent  in  arrear,  on  the 
same  lease,  is  not  analogous ;  for,  in  the  present  case, 
there  was  a  specific  issue  on  the  first  record  of  devisavit 
vel  non,  which  is  now  coupled  with  evidence  of  the 
subject-matter  being  the  same.  As  to  the  alleged  in- 
sufficiency of  the  several  parts  of  the  proceedings  in 
equity  taken  singly,  they  are  used  as  introductory  only 
to  the  issue  and  verdict,  and  the  decree  which  adopts 
this  last.  The  answer  is  offered,  not  to  prove  the  facts 
alleged  in  it,  but  to  explain  the  subject-matter  of  the 
issue,  devisavit  vel  non.  Besides,  the  dismissal  of  the 
bill  did  not  take  place  upon  the  allegations  of  the  answer, 
as  suggested,  but  upon  the  trial  of  a  material  traverse. 
It  is  an  adoption  of  the  verdict  by  the  Court.  If  a 
formal  judgment  of  the  Court  of  King's  Bench  be 
necessary,  that  has  been  entered  up  here.  With  re- 
spect to  the  objections  to  BleasdaWs  evidence,  there  is 
no  authority  for  saying  that  the  testimony  of  a  dead 
witness,  provided  it  can  be  given  at  all,  is  not  evidence, 

(a)  Reported,  but  not  on  this  point,  10  Bing.  157. 

even 
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even  as  to  the  execution  of  a  will,  of  as  high  a  nature  as 
that  of  a  living  one.  The  statute  of  frauds  does  not 
specify  how  the  attestation,  which  it  requires,  is  to  be 
proved.  The  argument  on  this  point  would  go  the  length 
of  shewing  that  all  the  three  witnesses  must  be  called. 

Cur,  adv,  mlt. 

TiNDAL  C.  J.  delivered  judgment  in  the  same  term. 
Upon  the  argument  of  this  writ  of  error,  the  two  ex- 
ceptions which  were  taken  by  the  defendant  below  to 
the  direction  of  the  learned  Judge  at  the  trial  of  the 
cause,  and  which  are  specially  assigned  as  errors  upon 
this  record,  have  been  fully  discussed  before  us.  The 
first  exception  is  taken  upon  the  refusal  by  the  learned 
Judge  to  admit  in  evidence  certain  letters  which  were 
'  offered  by  the  defendant.  These  letters  were  proved  to 
have  been  written  by  different  persons  well  acquainted 
with  the  late  John  Marsden  at  different  periods  of  his 
life,  to  have  been  addressed  to  him  in  his  lifetime, 
and  to  have  been  found  amongst  his  papers  shortly 
after  his  death,  the  writers  of  such  letters  being  dead  at 
the  time  of  the  trial.  Upon  this  exception  there  exists 
a  difference  of  opinion  in  the  Court,  on  the  point 
whether  such  letters  were  admissible  in  evidence  or  not. 
But,  as  all  the  Judges  agree  that  the  second  exception 
ought  to  be  allowed,  and  as  the  consequence  of  such 
allowance  is  that  a  venire  de  novo  must  be  awarded,  it 
becomes  unnecessary,  on  the  present  occasion,  to  enter 
into  any  discussion  of  the  particular  views  taken  by  the 
Judges  as  to  the  first  exception. 

The  second  exception  was  taken  to  the  opinion 
delivered  by  the  learned  Judge  at  the  trial,  as  to  the 
admissibility  in  evidence  of  the  will  and  codicil  of  the 

said 


1834. 


Wright 
against 
Doe  dem. 
Taxham. 
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said  John  Marsden,  It  was  ruled  by  him,  that  the  will  1834. 
and  codicil  could  not  be  read  in  evidence  until  the      "  " 

Wright 

surviving  attesting  witness  to  such  will  and  codicil,  who  against 

r    \  DoK  dem. 

was  proved  to  be  within  the  jurisdiction  of  the  Court,  Tatham. 
was  called  and  examined  as  to  the  execution  of  the  will ; 
and  that  the  necessity  of  calling  such  surviving  witness 
was  not  dispensed  with  by  the  producing  and  reading 
in  evidence  the  examination  and  cross-examination  of 
another  of  the  attesting  witnesses  to  the  will  and  codicil, 
since  deceased,  taken  upon  a  former  trial  at  law,  upon 
an  issue  between  the  same  parties,  and  upon  the  same 
question  now  in  controversy.  And  upon  this  point,  we 
are  all  of  opinion,  that  the  will  and  codicil,  after  the 
production  of  the  evidence  above  stated,  were  admissible, 
and  ouffht  to  have  been  received  in  evidence  without 
further  proof;  and,  consequently,  that  the  second  ex- 
ception must  be  allowed. 

In  order  to  explain  the  reasons  upon  which  our 
opinion  is  formed  upon  this  second  point,  it  will  be 
proper  to  consider,  in  the  first  place,  the  ground  upon 
which  we  hold  the  examination  and  cross-examination 
of  the  attesting  witness  to  the  will,  to  be  admissible  in 
evidence  after  the  death  of  such  witness,  for  any  purpose 
as  between  the  parties  to  the  present  suit;  and,  secondly, 
the  degree  and  character  of  such  evidence,  and  the  effect 
and  weight  to  which  it  is  entitled,  when  once  admitted, 
with  reference  to  the  subject-matter  in  dispute. 

In  the  course  of  the  argument,  indeed,  on  the  part 
of  the  plaintiff  in  error,  it  was  strongly  pressed  upon 
us,  that  the  proceedings  in  the  courts  of  equity  and 
law,  which  are  set  forth  in  the  bill  of  exceptions, 
formed  such  a  prima  facie  case  in  favour  of  the  will  as, 
if  not  to  dispense  with  the  necessity  of  giving  any 

Vol.  L  C  further 
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1834-.      further  evidence  whatever  on  the  part  of  the  defendant 
below,  at  all  events  to  let  in  the  reading  of  the  will. 

Wright  ° 

against      Upon  this  point  it  will  be  sufficient  to  sa}^,  that  we 

Doe  dem. 

Tatham.     are  all  agreed  that  such  proceedings  had  no  such  effect. 

For,  unless  they  could  be  held  to  go  the  length  of 
creating  an  estoppel  against  the  plaintiff  below,  we  see 
no  ground  for  holding  them  to  constitute  a  primd  facie 
case  in  his  favour.  And  that  they  could  not  constitute 
an  estoppel  appears  sufficiently  clear  from  the  nature  of 
the  proceedings  themselves,  as  set  out  on  the  record. 

As  to  the  second  ground  of  exception,  the  facts  are, 
that  Mr.  Tatham,  the  lessor  of  the  plaintiff  in  this 
action,  filed  his  bill  in  chancery  against  Mr.  Wright, 
the  defendant  in  the  present  action,  and  three  other 
persons.  And,  upon  the  answers  of  the  defendants 
coming  in,  the  Master  of  the  Rolls  directed  an  issue  at  law 
upon  the  question,  whether  the  said  John  Marsde7i  did 
devise  his  estates  or  not  by  the  very  identical  will  which 
is  now  in  dispute. 

It  was  further  proved,  that  a  trial  of  such  issue,  in 
which  Mr.  Wright  and  the  other  defendants  in  the 
chancery  suit  were  the  plaintiffs,  and  Mr.  Tatham  was 
the  defendant,  afterwards  took  place ;  and  that,  on  the 
trial  of  that  issue,  Mr.  Giles  Bleasdale,  one  of  the  attest- 
ing witnesses  to  the  will,  was  called  and  examined  on 
the  part  of  Mr.  Wright,  and  was  cross-examined  on  the 
part  of  Mr.  Tatham,  Now,  if  the  former  trial  had 
taken  place  in  a  suit  between  Mr.  Wright  and  Mr.  Tatham, 
iind  those  persons  alone,  no  doubt  could  have  been 

*  raised  that,  after  the  death  of  this  witness,  the  evidence 

which  he  gave  upon  the  former  trial  would  have  been 
-admissible  upon  the  second.  For,  in  that  case,  it 
would  have  been  evidence  given  in  a  suit  between  the 

very 
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very  same  parties,  upon  the  same  subject-matter,  at  a  1834. 
trial  on  which  Mr.  Tatham  had  the  right  to  object  to 

Wright 

the  competency  of  the  witness,  to  cross-examine  him  at  against 

DoK  dem. 

the  trial,  and  to  contradict  him  by  other  testimony.  Tatham. 
Upon  such  a  state  of  facts,  therefore,  it  is  unnecessary 
to  cite  cases  to  the  point,  that  the  evidence  of  this 
witness,  given  on  the  former  occasion,  would,  after  his 
death,  be  admissible  at  the  second  trial. 

But  the  only  distinction  between  the  case  above  sup- 
posed and  the  present  is,  that  Mr.  Wright  was  not  the 
only  party,  but  was  joined  with  other  plaintiffs  in  the 
former  action ;  and  that  Mr.  Tatham^  instead  of  being 
the  plaintiff  in  the  present  action,  is  only  the  lessor  of 
the  plaintiff. 

But  we  think  neither  of  these  circumstances  will 
make  any  difference  as  to  the  admissibility  of  the  evi- 
dence in  question.  For  the  result  of  the  authorities  is, 
that  the  lessor  of  the  plaintiff  is  the  real  party  in  an 
ejectment,  that  the  nominal  plaintiff  has  no  interest,  and 
that,  in  an  ejectment  between  Doe  on  the  demise  of 
J.  S,  against  B.^  J.  S.  is  bound  by  a  verdict  for  the 
defendant.  Neither  can  there  be  any  real  difference 
from  the  circumstance  that,  in  the  former  action,  the 
present  defendant,  Mr.  Wright,  was  joined  with  other 
persons  as  plaintiffs ;  for  Mr.  Tatham,  the  lessor  of  the 
plaintiff  in  this  action,  had  precisely  the  same  power  of 
objecting  to  the  competency  of  Bleasdale,  the  same  right 
of  cross-examination  and  of  calling  witnesses  to  dis- 
credit or  contradict  his  testimony,  on  the  former  trial, 
as  he  would  have  had  if  Mr.  Wright  had  been  the  sole 
plaintiff  in  that  suit,  or  as  he  would  have  had  now  if 
Bleasdale  had  been  alive  and  subpoenaed  as  a  witness. 
It  is  manifest,  therefore,  that  the  verdict  on  the  former 

C  2  trials, 
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1834.  trial,  and  the  examination  of  witnesses  on  each  side, 
,~  did  not  take  place  in  a  suit  between  third  parties,  or 

Wright  ^ 

agaimt       Strangers,  but  virtually  and  substantially  between  the 

DoK  dcra, 

Tatham.  very  same  parties  who  are  parties  to  the  present  suit, 
and  upon  the  very  same  subject-matter  of  dispute. 
Nor  can  there,  as  it  appears  to  us,  be  any  objection  to 
the  admissibility  of  this  evidence,  on  the  ground  of  the 
plaintiff  in  equity  having  thought  proper,  since  the 
trial,  to  dismiss  his  own  bill.  For,  whether  the  bill  is 
dismissed  or  not,  the  evidence  was  given  in  the  course 
of  the  trial  of  an  action  in  a  court  of  common  law 
under  the  obligation  of  an  oath.  The  witnesses  upon 
that  trial  are  equally  liable  to  the  penalties  of  perjury 
if  they  have  wilfully  forsworn  themselves,  whether  the 
bill  in  equity  is  dismissed  or  not ;  and  the  evidence 
given  at  the  trial  cannot  be  affected  in  its  weight  or 
character  by  the  voluntary  act  of  the  plaintiff  in  equity 
dismissing  his  own  bill:  the  effect  of  which,  as  to  the 
consequences  above  adverted  to,  can  be  no  other  or 
different  than  if  the  plaintiff,  in  an  action  at  law,  had 
elected  to  be  nonsuited  rather  than  have  a  verdict 
against  him. 

But  upon  another,  and  that  a  perfectly  distinct 
ground  from  the  former,  we  think  the  examination  of 
Bleasdale  was  admissible  in  evidence  on  the  present 
trial.  For  a  rule  of  Court  was  made  by  consent  in  the 
present  cause,  which  contains  an  express  agreement 
between  the  plaintiff  and  the  defendant  in  this  cause, 
that  the  short-hand  writer's  notes,  and  the  Judge's 
notes,  of  the  evidence  on  the  former  trial,  should  be 
read  in  evidence  on  this,  as  to  such  witnesses  who 
should  be  dead  or  beyond  sea.  After  this  agreement 
between  the  parties,  we  think  it  was  not  open  to  the 

plaintiff 
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plaintiff  to  dispute  that  the  evidence  given  by  Mr.  1834. 
Bleasdale  on  the  former  trial  should  be  read  in  evidence  " 

Wright 

on  the  present,  his  death  having  been  first  proved.  against 

If,  therefore,  such  evidence  be,  as  we  think  it  is,  Tatham. 
producible,  the  only  question  that  remains  is,  what  is 
the  character  and  degree  of  that  evidence,  and  for  what 
purpose  it  can  be  produced ;  and  it  seems  to  us,  that 
such  evidence  is  direct  and  immediate  evidence  in  the 
cause,  and  is  producible  in  evidence  in  the  cause  for  the 
same  purpose  and  to  the  same  extent  as  if  the  witness 
himself  had  been  alive  and  sworn,  and  had  given  the 
same  evidence  in  the  witness-box  in  the  present  cause. 

For  unless  the  evidence  is  carried  to  this  extent,  it  is 
impossible  to  define  any  line  or  limit  to  which  it  shall 
be  held  to  extend. 

It  is  objected  on  the  part  of  the  plaintiff  below,  first, 
that  the  admitting  of  this  evidence  is  in  contravention 
of  the  rule  of  law,  by  which  the  best  evidence  is  re- 
quired to  be  given  in  every  case;  for  it  is  contended 
that  the  viva  voce  evidence  of  Proctor^  the  surviving 
witness,  is  better  evidence  than  the  examination  of 
Bleasdale^  who  is  dead. 

But  we  think  this  argument  assumes  the  very  point 
in  dispute.  If  the  evidence  which  had  been  offered  of 
the  execution  of  the  will,  had  consisted  simply  in 
proving  the  hand-writing  of  Bleasdale^  one  of  the 
attesting  witnesses,  which  would  have  been  the  legiti- 
mate mode  of  proving  the  attestation  by  him,  after  his 
death,  it  might  indeed  have  been  objected  with  some 
ground  of  reason,  that  such  evidence  could  not  be  the 
best,  whilst  another  of  the  attesting  witnesses  was  still 
alive,  and  within  the  jurisdiction  of  the  Court.  For,  in 
that  case,  the  proof  of  the  hand-writing  only  would 

C  3  have 
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1834.  have  done  no  more  than  raise  the  presumption,  that  he 
,7  witnessed  all  that  the  law  requires  for  the  due  execution 

Wright  ^ 

against       of  a  will;  whercas  the  survivinfy  witness  would  have 

JJOK  dem.  " 

Tatham.  been  able  to  give  direct  proof,  whether  all  the  requisites 
of  the  statute  had  been  observed  or  not.  Such  direct 
testimony,  therefore,  might  fairly  be  considered  as 
evidence  of  a  better  and  higher  nature  than  mere  pre- 
sumption arising  from  the  proof  of  the  witness's  hand- 
writing. Stabitur  prcesumptioni^  donee  'prohetur  in  con- 
trarium.  The  effect,  however,  of  BleasdaWs  examin- 
ation is  not  merely  to  raise  a  presumption ;  it  is  evidence 
as  direct  to  the  point  in  issue,  and  as  precise  in  its 
nature  arid  quality,  as  that  of  Proctor  when  called  in 
person  j  it  is  direct  evidence  of  the  complete  execution 
of  the  will,  by  the  statement  upon  oath  of  the  ob- 
servance of  every  requisite  made  necessary  by  the 
statute  of  frauds.  If  Proctor  had  been  examined  in 
the  present  action  by  the  plaintiff  below,  there  can  be 
no  doubt  but  the  examination  of  Bteasdale  on  the  last 
trial  might  have  been  put  in,  to  contradict  him.  But 
on  what  principle  could  such  contradiction  have  been 
admissible,  unless  the  evidence  obtained  by  means  of 
the  examination  was  of  as  high  a  character  and  degree 
as  that  of  the  viva  voce  examination  of  the  surviving 
witness  ?  If  the  parol  examination  of  Proctor  was  the 
better  evidence,  as  contended  for,  how  could  it  be 
opposed  by  the  inferior  evidence  of  Bleasdale's  ex- 
amination ? 

It  was  objected,  secondly,  that  to  allow  this  testimony, 
that  is,  to  dispense  with  the  necessity  of  calling  the 
surviving  attesting  witness,  is,  in  effect,  to  destroy  the 
security  intended  to  be  given  by  the  statute  of  frauds. 
For  it  is  said  that,  as  that  statute  requires  the  attest- 
ation 
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ation  of  three  witnesses,  so,  to  allow  the  will  to  be  1834. 
proved  upon  a  trial  at  law  without  calling  an  attesting  -vvTight 
witness,  so  lon^  as  one  of  the  three  remains  in  life,  is  to  against 

Don  dem. 

give  up  the  full  benefit  of  having  three  witnesses  to  the  Tatham. 
will.  It  may  be  observed,  however,  that  the  statute  of 
frauds  did  not  look  primarily  to  the  mode  of  proving 
the  will  when  contested,  but  to  the  security  of  the 
testator  at  the  time  of  the  execution  of  the  will ;  the 
statute  intending  that  three  witnesses  should  be  in  the 
nature  of  guards  or  securities,  to  protect  him  in  the 
execution  of  his  will  against  force,  or  fraud,  or  undue 
influence.  The  proof  of  the  will  by  the  three  witnesses, 
supposing  it  should  afterwards  come  in  contest,  is  only 
an  incidental  and  secondary  benefit,  derived  from  that 
mode  of  attestation.  Indeed  the  principle  of  this  ob- 
jection, if  carried  to  its  full  extent,  would  require  the 
will  to  be  proved  in  every  case  by  the  three  witnesses. 
It  is  well  settled,  however,  that,  in  an  action  at  law,  it  is 
sufficient  to  call  one  only  of  the  subscribing  witnesses, 
if  he  can  speak  to  the  observance  of  all  that  is  required 
by  the  statute;  and  the  objection  itself  is  obviously 
open  to  the  same  answer  which  has  been  given  to  the 
first,  viz.  that  the  evidence  resulting  from  the  written 
examination  of  the  deceased  witness,  in  the  former  suit 
between  the  same  parties,  is  of  as  high  a  nature,  and 
as  direct  and  immediate,  as  the  viva  voce  examination 
of  one  of  the  witnesses  remaining  alive,  and  actually 
examined  in  the  cause. 

Upon  the  whole,  we  think  that,  after  the  proof  given 
in  this  case  of  the  examination  of  Bleasdale  and  his 
subsequent  death,  the  will  and  codicil  were  receivable 
^in  evidence  without  further  proof,  and  consequently 
that  a  venire  de  novo  must  be  awarded. 

Venire  d»  novo  awarded. 

C  4 
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1834. 


Tuesday, 
April  15th. 


Winter  against  Elliott  (^a). 


The  statute 
48  G.  5.  c.  125. 
for  the  dis- 
charge of  per- 
sons in  exe- 
cution upon 
any  judgment 
for  any  debt  or 
damages  not 
exceeding  201., 
applies  to  per- 
sons in  exe- 
cution for 
damages  in 
actions  of 


'Jj^HE   defendant  had  been  imprisoned  more  than 
twelve  months  in  execution,  on  a  judgment  for 
damages  and  costs,  in  an  action  for  assault  and  battery, 
the  damages  being  Is, 

Knowles  moved  this  day,  before  Taunton  J.  in  the 
Bail  Court,  that  the  defendant  should  be  discharged 
under  the  statute  48  G.  3.  c,  123.  The  learned  Judge 
granted  a  rule,  to  which  no  opposition  was  made  at  the 
time.  Granger  having  afterwards  made  an  application 
in  this  Court  to  have  the  matter  re-opened,  on  the 
ground  of  the  plaintiff  having  been  unprepared,  the 
Court  called  upon  him  to  state  on  what  grounds  he 
proposed  to  resist  it. 


Granger,  The  statute  does  not  apply  to  executions 
for  damages  for  an  assault  and  battery.  The  words  of 
the  preamble  are,  "  whereas  it  might  tend  greatly  to  the 
relief  of  certain  debtors  in  execution  for  small  debts  j^* 
and  it  states,  that  the  relief  proposed  will  "  occasion  no 
material  prejudice  to  trade  and  public  credit,^''  These 
expressions  are  inapplicable  to  damages  for  a  tort.  It 
is  true  that,  in  the  enacting  part,  the  words  are,  "  all 
persons  in  execution  upon  any  judgment  for  any  debt  or 
damages  not  exceeding  the  sum  of  20Z."  But,  taking 
the  preamble  together  with  the  enacting  part,  the  word 

(fl)  Taunton  J.  sat  in  the  Bail  Court  this  term. 

"  damages" 
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"  damages"  must  be  construed  to  mean  only  such 
damages  as  are  given  in  satisfaction  of  what  is  properly 
called  a  debt. 

The  Court  [a)  refused  the  application,  saying  that 
they  considered  the  case  to  be  within  the  statute. 

(a)  Lord  Denman  C.  J.,  Littledale,  Parker  and  Patleson  Js. 
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1834. 


Winter, 
against 
Elliott. 


Henry  Moore  and  Charles  Moore  against  Wednesday, 

April  16th- 

WiLLiAM  Taylor. 


ASSUMPSIT  on  a  policy  of  insurance  on  the  ship  An  insurance 
was  mads  on  a 

Decago7i,  at  and  from  St.  Fincent,  Barbadoes,  and  ship  at  and 
all  or  any  of  the  West  India  islands  {Jamaica  and  cent,  Barbadoes, 
St,  Domingo  excepted)  to  her  port  or  ports  of  discharge  of  the^^Lr'^ 
and  loading  in  the  United  Kiiigdom,  during  her  stay     her  port" or 
there,  and  thence  back  to  Barhadoes  and  all  or  any  of  ports  of  dis- 

'  charge  and 

the  West  India   colonies   [Jamaica  and  St,  Domingo  loading  in  the 

^  United  Kmg. 

excepted),  until  the  ship  should  be  arrived  at  her  final  dom,  during 

her  stay  there, 

port  as  aforesaid ;  with  liberty  for  the  ship,  in  that  and  thence 

,  111  back  to  Bar- 

voyage,  to  proceed  to,  and  touch  and  stay  at  any  ports  indoes.  and  all 
or  places  whatsoever,  and  to  load  and  unload  goods  at  ^w^^t^i^di^^ 
all  places  she  might  call  at.     On  the  trial  before  !r°'°":''' ""^jl 

"  the  ship  should 

Denman  C.  J.,  at  GuildJiall,  at  the  sittings  after  last  have  arrived  at 

*=•  her  final  port 

Hilary  term,  the  only  question  was,  whether  the  adven-  as  aforesaid : 

.  ,  Held,  that  the 

ture  had  or  had  not  terminated  before  the  loss  of  the  adventure  ter- 
vessel.    It  appeared  that  the  plaintiffs  were  owners  of  place  in  the 

W est  India 
Colonies  where 

she  substantially  discharged  her  cargo  from  the  United  Kingdom. 
The  ship  discharged  all  the  cargo,  except  some  coals  and  bricks,  at  Barbndoes,  and  was 
proceeding  elsewhere  for  a  fresh  cargo.    It  became  a  question,  on  the  evidence,  whether  the 
coals  and  bricks  were  retained  for  the  mere  purpose  of  ballast.    The  jury  having  found  that 
the  cargo  was  substantially  discharged,  the  Court  refused  to  disturb  the  verdici. 

the 
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1834.  the  ship,  residing  at  Barhadoes,  The  vessel  sailed  from 
Barhadoes  on  the  lOth  of  May  1821,  and  arrived  at 

Moore  ^  . 

against  Liverpool  in  June  1821.  At  Liverpool  she  took  on 
board  an  assorted  cargo,  of  which  a  part  consisted  of 
fifty  tons  of  coals  in  bulk,  and  15,000  common  bricks. 
The  coals  and  bricks,  with  other  articles  of  the  cargo, 
were  expressly  ordered  by  letter  from  the  owners  to 
their  correspondent  at  Liverpool ;  and  they  were  men- 
tioned in  the  invoice  and  in  the  bill  of  lading  as  part  of 
the  cargo  shipped  there.  The  value  of  the  bricks  and 
coals  together  was  between  one  seventeenth  and  one 
eighteenth  of  the  value  of  the  whole  cargo :  the  weight 
of  the  two  was  about  eighty  tons,  and  the  burthen  of  the 
vessel  200  tons.  She  sailed  from  Liverpool  on  the  1st 
of  J?di/  1831,  and  arrived  at  Barhadoes  on  the  2d  of 
August  1831.  The  whole  cargo,  with  the  exception  of 
the  coals  and  bricks,  was  discharged  at  Barhadoes ;  and 
330  empty  molasses  casks  were  there  taken  on  board  by 
the  same  boats  which  took  the  cargo  ashore.  The 
vessel  was  about  to  sail  from  Barhadoes  to  Berhice,  for 
the  purpose  of  procuring  a  cargo,  on  the  llth  of  August, 
but  was  totally  lost  in  a  hurricane  on  the  night  of  the 
loth.  On  the  31st  of  Juli/,  two  days  before  the  arrival 
of  the  Decagon  at  Barhadoes,  the  plaintiffs  sent  to  their 
correspondent  at  Berhice  a  letter  containing  the  follow- 
ing passage: — We  have  determined  on  sending  over 
the  Decagon  with  as  many  rum  puncheons  as  she  can 
carry  besides  the  coals  and  bricks  that  she  is  ballasted 
with;  and  we  request  that  you  will  engage  as  much 
molasses  as  will  load  her,  say  330  puncheons."  It  was 
shewn  that  both  coals  and  bricks  were  at  a  higher  price 
at  Berhice  than  at  Barhadoes,  It  was  also  shewn  that 
some  ballast  was  necessary  for  the  voyage  from  Bar^ 

hadoes 
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hadoes  to  Berhice ;  and  one  witness  stated  that  the  coals  1834. 
and  bricks  were  more  than  was  required  for  that  purpose.  ^^^^ 
The  counsel  for  the  defendant  contended,  that  the  af^ainst 

Taylor. 

adventure  was  determined  at  Barbadoes^  the  ship  having 
discharged  all  but  the  coals  and  bricks,  which,  he 
suggested,  were  retained  merely  as  ballast.  The  learned 
Judge  directed  the  jury  to  find  for  the  defendant,  if  they 
thought  that  the  cargo  had  been  substantially  discharged 
at  Barbadoes,    The  verdict  was  for  the  defendant. 

Sir  James  Scarlett  now  moved  for  a  new  trial.  First, 
assuming  that  the  cargo  was  discharged  at  Barbadoes, 
the  jury  should  have  been  directed  to  consider,  whether 
the  vessel  had  arrived  at  her  final  resting-place  from 
the  voyage  which  commenced  at  Liverpool.  The  ship 
was  covered  by  the  policy  so  long  as  she  was  proceed- 
ing to  any  West  India  colony  not  excepted,  in  pur- 
suance only  of  the  purpose  of  that  voyage.  The  owner 
could  not  decide,  before  her  arrival  at  Barbadoes,  at  what 
place  she  should  terminate  the  voyage,  and  commence  a 
new  adventure;  and  accordingly  the  words  inserted  in 
the  policy  are,  "  arrived  at  her  final  port,"  not  "  her 
final  port  of  discharge."  It  could  not  be  contended 
that,  if  she  had  sailed  from  Liverpool  without  any  cargo 
at  all,  she  would  not  have  been  protected  by  the  policy 
to  Barbadoes:  it  cannot,  therefore,  be  held  that  the 
duration  of  the  protection,  in  the  present  case,  is  to  be  * 
measured  by  the  time  the  cargo  remains  on  board; 
for,  as  the  policy  is  on  the  ship  alone,  its  construction 
cannot  be  altered  by  the  circumstance  of  her  having, 
or  not  having,  a  cargo.  In  Liglis  v.  Vaiisc  (a),  the 
insurance  was  at  and  from  Liverpool  to  Martinique^ 

(«)  5  Camph.  437, 

and 
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1834?.  and  all  or  any  of  the  Windward  and  Leeward  Islands, 
 "       with  liberty  to  touch  at  any  ports  or  places  what- 

MOORE 

against  soevcr ;  and  Lord  Ellenhorough  held,  that  the  risk  of 
the  underwriters  ceased  as  soon  as  the  disposal  of  the 
cargo  from  Liverpool  had  ceased  to  be  the  sole  object 
of  the  ship.  But,  in  the  present  case,  the  ship  had 
never  been  employed  on  any  purpose  besides  the  dis- 
posal of  the  cargo  from  Liverpool ;  and  she  was  there- 
fore protected  till  her  arrival  at  the  port  at  which  it 
was  proposed  that  she  should  take  in  a  fresh  cargo. 
Secondly,  admitting  that  the  jury  were  rightly  directed, 
their  verdict  is  contrary  to  the  evidence.  The  cargo 
was  not  finally  discharged  till  the  coals  and  bricks  were 
unshipped.  They  were  originally  shipped  as  part  of 
the  cargo.  [ParJce  J.  They  might  have  been  retained 
on  board  for  ballast  merely,  though  a  part  of  the  cargo 
at  first.]  They  would  not  cease  to  be  a  part  of  the 
cargo.  A  vessel  might  contain  no  ballast  whatever 
which  was  not  of  the  same  kind  as  the  cargo  itself. 
She  might  be  laden,  for  instance,  with  pig  iron  ex- 
clusively ;  but  she  could  not  be  said  to  be  without  a 
cargo  because  the  pig  iron  served  for  ballast.  Besides, 
the  proportion  which  the  weight  of  the  coals  and  bricks 
bore  to  the  tonnage  of  the  vessel  was  beyond  the  ordi- 
nary rate  of  ballast. 

*  LiTTLEDALE  J.  I  should  probably  have  arrived  at  a 
conclusion  different  from  that  of  the  jury;  for  the  pro- 
portion of  the  bricks  and  coals  to  the  rest  of  the  cargo 
does  appear  to  me  to  be  very  large  for  articles  which 
w^ere  to  serve  as  mere  ballast,  and  there  is  no  doubt  of 
their  having  been  originally  taken  out  as  merchandise. 
That,  however,  was  entirely  a  question  for  the  jury, 

who 
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who  were  to  determine  what  was  substantially  the  port  1834. 
of  discharge.    I  cannot  say  that  they  have  determined 
improperly.    Then  the  only  question  for  us  is  the  con-  against 

T        1  •  1  Taylor 

struction  of  the  policy.  Now  the  first  expression  used 
in  it,  relatively  to  the  duration  of  the  adventure,  is 
"  port  or  ports  of  discharge  and  loading  in  the  United 
Kingdom the  words  "  final  port"  do  not  occur  till 
a  later  part  of  the  instrument,  and  they  must  be  in- 
terpreted by  the  aid  of  the  earlier  words.  I  am  of 
opinion,  therefore,  that  the  risk  was  meant  to  end  as 
soon  as  the  substantial  purpose  of  the  voyage,  that  is, 
the  delivery  of  the  cargo,  was  completed ;  and  I  cannot 
agree  that  it  was  to  continue  while  the  empty  ship  was 
on  a  seeking  voyage  for  a  fresh  cargo. 

Parke  J.  I  am  entirely  of  the  same  opinion.  It  is 
contended  that  the  adventure  continued,  not  only  till 
the  cargo  was  discharged,  but  during  all  the  time  for 
which  the  vessel  should  be  seeking  a  fresh  cargo.  But 
it  seems  to  me  impossible  to  put  so  wide  a  construction 
on  the  policy.  "  Final  pdrt"  must  mean  the  port 
which  is  final  with  reference  to  the  goods  to  be  taken 
on  board  in  the  United  Kingdom.  The  case  is  not 
distinguishable  from  Inglis  v.  Vaiia^  (a).  Then  as  to  the 
question  of  the  discharge  of  the  cargo,  that  was  entirely 
for  the  jury.  They  were  to  decide  whether  that  which 
remained  on  board  was  there  as  carfjo  or  as  ballast. 
Some  ballast  would  be  required  while  the  ship  was  seek- 
ing a  cargo,  and  the  letter  of  the  31st  of  Juli/  treats  the 
coals  and  bricks  as  ballast.  I  cannot,  however,  say  that 
I  should  have  decided  the  question  as  they  have  done ; 


(a)  5  Camp*  457, 


but 
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1834?.       but  they  are,  probably,  better  judges  of  such  matters 
than  I  am. 


Moore 
against 
Taylor. 


Patteson  J.  I  think  the  words,  "  final  port  as 
aforesaid,'*  must  be  construed  with  reference  to  the 
voyage  insured.  That  voyage  was  to  the  ship's  port  or 
ports  of  discharge  and  loading  in  the  United  Kingdom, 
and  thence  back  to  Barhadoes^  and  all  or  any  of  the 
West  India  colonies.  The  voyage  must  be  concluded 
on  the  discharge  of  the  cargo  in  jBarbadoes,  or  any  of 
the  West  India  colonies.  The  other  question  was  alto- 
gether for  the  jury.  I  was  certainly  struck  with  the 
evidence  of  the  intention  to  send  the  coals  and  bricks  to 
Berbice,  On  the  other  hand,  the  letter  of  the  31st  of 
Jidij  directs  that  the  puncheons  sent  from  Barbadoes 
should  be  filled  at  Berbice  ;  and  speaks  of  the  coals  and 
bricks  as  ballasting  the  vessel.  I  cannot  say  that  the 
jury  were  wrong;  they  are  more  competent  judges  on 
such  a  question  than  I  am. 


Lord  Denman  C.  J.  concurred. 

Rule  refused. 
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SI 

1834. 


Marston  afj^ainst  Downes  and  Wife,  Executrix  wedms^ay, 

^  Jjml  16th. 

of  Vaughan, 


ASSUMPSIT.  Plea,plene  administravit.  Replication  where  an  exe- 
•-^   ^  cutor  pleads 

of  assets  in  hand.   Issue  joined  thereon.    At  the  plene  adminis- 

.  1    1    p  T  11        oi     •  •  tiavit,  and 

trial  betore  Faiteson  J at  the  last  feprmg  assizes  at  shews  payments 
Shremhury,  the  plaintiff  proved  a  prima  facie  case  of  ™\he  extellt  of 
assets  in  the  hands  of  the  defendants.    The  defendants,  p*^rovedTy  the 
in  answer,  shewed  payments  made  by  them  to  the  amount  P'^'nt'^  Jo  ^^a^® 

'  ^  •'  conne  to  his 

of  the  assets  proved.    In  answer  to  this,  the  plaintiff  hands,  the 

plaintfltt  may- 
called  a  witness,  who  was  an  attorney,  and  who  swore  to  shew  in  answer 

that  the  lunds 

having  paid  to  Downes  the  husband,  after  the  death  of  so  applied  did 

,  ,  (,  ,        '     1    ^    ^  '       \  come  to  the 

the  testator,  a  large  sum  ot  money  (not  included  in  the  defendant  as 
assets)  which  had  been  raised  on  a  mortgage  made  to  we^re"handed' 
a  client  of  the  witness.    The  witness  brought  the  mort-  !^  ^'""i" 

fc>  to  pay  the  tes- 

fi^age  deed  into  Court,  under  a  subpoena  duces  tecum,  tator's  debts, 

^  "  ^  and  were  not 

but  refused  to  produce  it.  He  was  then  questioned  as  to  part  of  the 

assets  at  first 

its  contents,  upon  which  the  defendant's  counsel  ob-  proved  to  have 

1       •  1  11  1         •  PI      come  to  his 

jected  that  parol  evidence  could  not  be  given  of  the  hands, 
deed.    The  learned  Judge  ruled,  that  the  parol  evidence  of  a  per^on'nof 
was  {a)  admissible.     Upon  which  the  witness  himself  actkm^ having 
asked,  whether  he  oudit  to  state  the  contents  of  the  '"^/'used  at  the 

"  trial  to  produce 

deed?     His  Lordship  answered,  that  he  thoujyht  he  adeedbelong- 

^  ^  ingtohis 

ought  to  do  so.  The  witness  then  stated,  that  the  deed  client,  be  di- 

reeled  by  the 

was  a  mortgage  of  some  real  property  of  the  testator.  Judge  to  give 
The  mortgage  was  executed  by  the  husband  Downes^  orale^coments, 
who  was  entitled  to  do  so  by  another  deed,  giving  him  {{jg  actToThrve 
power  to  raise  money  by  sale  or  mortgage,  and  apply  j^ct^to^sucV''" 

evidence  going 

(o)  See  1  SlarMe  on  Evid.  p.  87;  88.  note  (c)  (Ed.  1835.)  Iven  up"on'the 

,1  supposition  that 
the  Jud^^e  acted 
erroneously. 
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1834.  the  money  so  raised  to  the  payment  of  the  testator^s 
'~  debts.    This  deed  also  the  witness  refused  to  produce, 

against      but  Stated  the  contents.   The  plaintiff  then  shewed  that 

DoWNJCS. 

the  payments  proved  on  the  part  of  the  defendants  had 
been  made  within  a  day  or  two  of  the  day  on  which  the 
money  raised  by  the  mortgage  was  paid  to  the  husband; 
and  it  was  contended  that  this  was  evidence  to  shew  that 
the  defendants  had  made  the  payments  on  which  they 
insisted,  not  out  of  the  assets  originally  proved  to  have 
come  to  their  hands,  but  out  of  the  money  raised  to 
pay  the  debts.  The  counsel  for  the  defendants  objected 
that  the  contents  of  the  deeds  ought  not  to  go  to  the 
jury  as  evidence  affecting  the  issue  between  the  parties, 
and  that,  supposing  them  to  be  evidence  for  that  purpose, 
their  contents  ought  not  to  have  been  shewn  by  the 
parol  evidence  of  the  attorney.  The  learned  Judge 
overruled  both  objections ;  and  he  left  it  to  the  jury  to 
say  whether  they  beheved  the  payments  to  have  been 
made  out  of  the  money  raised  by  the  mortgage,  or  from 
the  assets  shewn  in  the  first  instance  to  have  come  to 
the  hands  of  the  defendants ;  telling  them  that,  in  the 
former  case,  the  plaintiff  was  entitled  to  a  verdict.  The 
jury  found  a  verdict  for  the  plaintiff;  and  leave  was  given 
to  move  to  enter  a  verdict  for  the  defendants,  on  the  plea 
of  plene  administravit,  if  the  question  ought  not  to  have 
been  so  left  to  the  jury,  or  a  nonsuit,  if  the  contents  of 
the  deeds  were  improperly  admitted. 

Ludlow  Serjt.  now  moved  accordingly.  First,  the 
defendants  were  entitled  to  have  allowed  to  them  all 
the  payments  made  by  them,  without  taking  into  ac- 
count the  monies  received  by  the  husband  in  con- 
sequence of  this  mortgage.    Those  monies  were  not 

assets ; 
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assets;  for  they  were  not  received  by  the  husband  in  1834?. 
the  character  of  executor.    That  being  so,  he  was  jvjarstok 
entitled  to  repay  himself,  out  of  the  lejsjal  assets,  what-  against 

^   J  ^  O  ^  DOWNES. 

ever  sums  he  had  paid  from  other  funds  to  satisfy 
the  debts  chargeable  on  the  assets.  The  husband  is 
made  a  defendant  in  this  action  for  conformity,  as  being 
the  husband  of  the  executrix,  not  in  his  capacity  of 
trustee.  Whether  he  was  entitled  to  advance  these 
sums,  in  the  first  instance,  from  the  monies  raised  by 
the  mortgage,  is  a  question  which  cannot  be  tried  in  a 
court  of  law.  \_ParJce  J.  The  application  of  the  trust 
monies  has  not  been  taken  cognizance  of  here;  the 
question  has  been,  whether  the  assets  have  been  ex- 
hausted.] If  the  money  had  been  advanced  by  a 
stranger,  the  defendants  might  have  paid  him  out  of 
the  assets,  and  therefore  they  may  retain  in  this  case. 
IParke  J.  Then  you  should  shew  that,  if  this  trustee 
had  been  a  third  party,  he  would  have  had  power  to 
come  on  the  executrix  for  repayment.]  The  convey- 
ance is  not  ordered  to  be  made  out  and  out,  so  that  the 
property  is  still  real  property.  [Littledale  J.  Then 
the  trustee  must  file  his  bill  in  equity.]  Secondly,  the 
parol  evidence  ought  not  to  have  been  required  from 
the  attorney.  It  is  true  that  secondary  evidence  had 
become  admissible,  by  the  refusal  to  produce  the  deed. 
But  the  attorney  should  have  been  protected  from 
giving  that  evidence,  as  well  as  from  producing  the 
title  deeds.  [Patteson  J.  The  objection  was  not  made 
on  the  ground  of  the  witness  having  obtained  his  know- 
ledge by  a  professional  communication  (a)]. 

Cur.  adv.  mlt. 


(a)  See  Brard  v.  AcJcermaUy  5  Esp,  iV.  P.  C.  120. 

Vol.  I.  D  Lord 
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Marston 

against 

DOWNES. 


Lord  Denman  C.  J.  on  a  subsequent  day  delivered 
the  judgment  of  the  Court.  We  are  of  opinion,  first, 
that  the  evidence  was  admissible  for  the  purpose  for 
which  it  was  produced ;  and,  secondly,  that,  whether  or 
not  the  privilege  of  the  mortgagee  extended  to  protect 
him  from  the  attorney's  giving  parol  evidence  of  the 
contents  of  the  deed,  still  the  evidence  having  actually 
gone  before  the  jury,  the  defendants  were  not  a  privi-^ 
leged  party ;  and  they,  therefore,  had  no  right  of  objec- 
tion, even  on  the  supposition  that  the  learned  Judge  had 
done  wrong. 

Rule  refused. 


Thursday^ 
^pril  17th. 


Turner  against  Pyne,  Gent.,  one,  &c. 


^^SSUMPSIT  on  the  following  agreement:  — 

"  In  the  King's  Bench.  Between  William  Turner, 
plaintiff,  and  Thomas  Manning,  defendant. 

"  In   consideration   of   the   above-named  plaintiff 
allowing  the  above-named  defendant  time  for  payment 
of  the  debt  and  costs  in  this  action,  amounting  in  the 
might  be  signed  whole  to  SlL,  and  also  in  consideration  of  the  plaintiff 

and  execution  ^ 

accepting  from  the  defendant  a  cognovit  actionem, 
bearing  even  date  herewith,  for  the  payment  of  the  said 
debt  and  costs  by  the  month,  by  instalments  of  51. 


A  debtor  gave 
a  cognovit  for 
the  payment  of 
his  debt  by  in- 
stalments of 
5Lf  with  a  pro- 
viso  that  on 
default  made 
in  paying  any 
instalment, 
judgment 


execution 
issue  for  the 
whole.  By 
agreement  of 
even  date  with 
the  cognovit,  a 
third  party 
undertook  that, 

within  seven  days  after  any  notice  given  to  him  for  that  purpose,  the  debtor  should  attend  at 
a  certain  place,  so  that,  in  case  of  any  of  the  instalments  not  being  previously  discharged,  a 
ca.  sa.,  to  be  issued  on  the  judgment  to  be  entered  up  on  the  cognovit,  might  be  duly  exe- 
cuted ;  and  in  default  of  the  debtor's  appearing  at  the  time  and  place  stipulated,  the  surety 
undertook  to  pay  the  debt  and  costs.  The  first  instalment  being  unpaid,  and  notice  given, 
the  debtor  appeared  at  the  proper  time  and  place,  but  was  dismissed  on  promising  to  pay 
the  51.  in  a  few  days,  which  he  did : 

Held,  that  the  agreement  of  the  surety  was  satisfied  by  his  having  once  rendered  the 
debtor  to  be  taken  in  execution  on  the  cognovit;  and  that  he  was  not  bound  to  produce 
him  again  upon  notice,  on  default  as  to  a  subsequent  instalment. 

therein 
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therein  mentioned,  I  the  undersigned  do  hereby  under-  1834. 

take  and  agree  to  and  with  the  above-named  plaintiff  " 

that  the  said  defendant  shall  personally  attend  at  the  against 

,  Pyne. 
office  of  Messrs.  Dover  and  Lawrence  in  Great  Winchester 

Street,  Broad  Street,  in  the  city  of  London,  within 
seven  days  after  any  notice  requiring  such  attend- 
ance shall  be  given  to  me  or  left  at  my  office. 
And  I  hereby  undertake  and  agree,  that  the  plaintiff 
shall  be  at  liberty  to  name  in  such  notice,  if  he 
pleases,  the  seventh  day,  at  the  hour  of  two  in  the 
afternoon,  for  the  attendance  of  the  said  defend- 
ant at  the  place  aforesaid,  so  that,  in  the  event  of 
any  of  the  said  instalments  of  5/.  mentioned  in  the  said 
cognovit  not  being  previously  discharged,  a  wTit  of 
capias  ad  satisfaciendum,  to  be  issued  on  the  judgment 
to  be  entered  upon  the  said  cognovit,  may  be  duly 
executed.  And  in  default  of  the  said  defendant  attend- 
ing at  the  place  and  time  and  in  the  manner  stipulated, 
I  undertake  to  pay  the  said  debt  and  costs,  and  all 
subsequent  costs  to  be  occasioned  by  the  non-payment 
thereof,  or  of  any  of  the  instalments  thereof  as  aforesaid. 
And  I  make  this  undertaking  absolute;  it  being  the 
intention  thereof  that,  in  the  event  of  the  said  defendant 
being,  from  any  cause,  privileged  or  protected  from 
arrest  at  the  time  to  be  mentioned  in  such  notice  as 
aforesaid,  the  amount  of  the  said  debt  and  costs,  and  all 
subsequent  costs,  shall  become  payable  by  me.  As 
witness,  &c."  [Signed  by  the  defendant.] 

The  declaration  stated  that  the  plaintiff,  in  consider- 
ation of  the  above  agreement,  gave  time  to  Manning 
and  took  the  cognovit :  and  that  afterwards,  and  while 
the  debt  and  costs  remained  unpaid,  the  plaintiff  gave 
the  defendant  a  notice,  requiring  that  Manning  should 

D  2  attend 
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1834.  attend  at  Messrs.  Dot^^r  and  Lmiorence's  office,  on  the 
"  23d  of  Jiine^  at  two  in  the  afternoon ;  but  that  the  defend- 

TaBNER 

against  ant  deceived  the  plaintiff  in  this,  that  Manning  did  not 
attend  there  at  the  time  specified,  nor  within  seven  days 
after  the  notice,  whereby  the  plaintiff  was  deprived  of 
the  opportunity  of  proceeding  against  him,  and  was  put 
to  expense,  &c.  The  count  then  stated  a  second  notice, 
to  attend  on  the  24th  of  July,  and  default  on  that  day : 
and  that  the  debt  and  costs,  and  subsequent  costs  oc- 
casioned by  the  non-payment,  amounted  to  50/.,  of  which 
the  defendant  had  notice,  but  refused  to  pay  the  same 
on  request.  Plea,  non-assumpsit.  At  the  trial  before 
Denman  C.  J.  at  the  sittings  at  Guildhall  after  last 
Hilary  term,  the  plaintiff  proved  the  above  agreement, 
and  the  cognovit,  which  empowered  him  to  enter  up  judg- 
ment for  the  whole  debt  remaining  due,  and  costs,  on 
default  in  paying  any  instalment.  It  further  appeared 
that  the  first  instalment,  due  on  the  13th  of  Jwie,  was 
not  then  paid,  whereupon  the  plaintiff's  gave  the  defend- 
ant a  seven  days'  notice,  that  the  personal  attendance 
of  Manning  was  required  at  Messrs.  Dover  and  Zato- 
rence's  at  two  o'clock  on  the  23d,  in  order  that  he  might 
be  taken  in  execution  for  the  debt  and  costs  in  the 
action  Turner  v.  Man7iing.  In  the  mean  time  judgment 
was  entered  up,  and  a  ca.  sa.  issued.  Manning  (having 
received  notice  from  the  defendant)  attended  at  Dover 
and  Lawrence's  on  the  23d,  before  two  o'clock,  and 
stated  his  readiness  to  surrender  at  the  time  named  ; 
but  those  gentlemen,  after  some  conversation  with  Ma7i- 
ningy  said  they  did  not  wish  to  take  him,  but  only  to 
fix  the  security;  and  they  dismissed  him,  on  his  promise 
to  pay  the  instalment  on  the  following  Friday,  which  he 
did,  being,  on  that  occasion,  accompanied  by  a  clerk  of 

the 
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the  defendant.  The  next  instalment  became  due  on  the 
15th  of  July,  and  was  not  paid,  upon  which  Dover  and 
Lawrence  asrain  served  a  notice  on  the  defendant  to  the 
same  effect  as  before,  but  no  attendance  was  given  in 
consequence,  nor  was  the  instalment  paid.  This  action 
was  therefore  brought  to  recover  the  whole  debt  re- 
maining due,  and  costs.  The  defendant  contended 
that,  after  he  had  once  complied  with  the  terms  of  his 
agreement  by  having  the  debtor  in  readiness  to  render 
at  the  time  appointed,  he  was  discharged  from  all  sub- 
sequent liability,  and  on  this  ground  the  plaintiff  was 
nonsuited. 

Sir  James  Scarlett  now  moved  for  a  new  trial.  The 
transaction  as  to  the  first  instalment  did  not  discharge 
the  defendant.  The  indulgence  then  given  to  Manning, 
even  if  it  exonerated  the  surety  as  to  that  instalment, 
did  not  operate  upon  the  subsequent  ones.  The  con- 
tract applied  to  each  as  it  became  due.  It  was  to 
render,  in  the  event  of  anjj  of  the  instalments  being  in 
arrear.  The  cognovit  enabled  the  plaintiff,  on  default 
in  any  one  of  the  payments,  to  enter  up  judgment  and 
take  out  execution  for  the  whole  remaining  debt.  Upon 
notice  given  to  the  surety  of  default  as  to  the  first 
instalment,  the  debtor  appears  and  satisfies  the  demand. 
The  surety  was  bound  to  have  him  ready  to  render  in 
execution,  or  pay.  On  payment  of  what  was  due,  the 
surety  was  discharged  so  far,  but  not  as  to  future  de- 
faults. He  might,  instead  of  producing  the  debtor, 
have  sent  to  the  plaintiff,  and  paid  the  instalment. 
But,  in  that  case,  it  cannot  be  contended  that,  on  non- 
payment of  the  next  5/.,  the  agreement  would  not  have 
attached. 

D  3  LlTTLE- 


ISSl*. 

Turner 
against 
Pyne. 
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1834?.  LiTTLEDALE  J.    I  do  not  think  the  meaning  of  this 


Turner 


agreement  was  that  the  surety  should  be  obliged  to 
gainst  render  the  debtor  toties  quoties.  The  cognovit  enables 
the  plaintiff  to  enter  up  judgment  and  sue  out  execution 
for  the  whole  debt,  on  default  made  in  paying  any  of 
the  instalments.  Then  the  agreement  is  that,  on  notice 
to  the  surety,  the  debtor  shall  personally  appear  at  the 
place  named,  so  that,  in  the  event  of  any  of  the  instal- 
ments not  being  previously  discharged,  a  writ  of  ca.  sa., 
to  be  issued  on  the  judgment  to  be  entered  up  on  the 
said  cognovit,  may  be  duly  executed ;  and,  in  default  of 
such  appearance,  the  surety  shall  pay  the  debt  and  costs 
and  all  subsequent  costs  to  be  occasioned  by  the  non- 
payment thereof,  or  of  any  of  the  instalments,  as 
aforesaid.  The  words  "  any  of  the  instalments"  refer 
to  the  case,  which  might  happen,  of  two  or  three  having 
been  paid  before  default,  and  the  rest  remaining  due. 
The  object  of  the  agreement  was  that,  upon  any  default 
made,  the  plaintiff  should  have  execution,  and  should 
have  it  without  trouble,  by  means  of  the  present  de- 
fendant's undertaking.  But  that  execution,  if  the 
plaintiff  chose  to  avail  himself  of  it,  could  not  be  for 
5L  only :  it  must  have  been  for  the  whole  debt ;  and 
if  the  surety  produced  the  debtor  once,  ready  to  sur- 
render to  such  execution,  I  think  that  satisfied  the 
agreement. 

Parke  J.  The  defendant  stood  in  the  situation  of 
bail,  obliged  to  render  the  debtor,  or  answer  for  the 
debt.  But,  upon  this  cognovit,  the  plaintiff  could  only 
take  out  one  execution,  either  for  all  the  instalments, 
or  for  the  balance,  if  some  had  been  paid;  and  the 
surety  performed  his  part  by  having  the  debtor  read^ 

to 
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to  surrender  to  such  execution  at  any  one  time  when  1834<, 
he  was  called  upon.    It  was  in  the  plaintiff's  choice  " 

^  ^  Turner, 

whether  or  not  he  would  sue  out  execution  on  the  first  against 
default :  he  chose  to  take  that  course,  and  to  call  on 
the  present  defendant  to  render  the  debtor ;  the  defend- 
ant, as  he  was  bound,  produced  him ;  but  the  plaintiff 
then  said,  "  I  will  not  take  the  party  in  execution ;  I 
wish  to  fix  the  surety."  The  surety  could  not  be  bound 
to  produce  him  again. 

Patteson  J.  The  surety's  undertaking  was,  in  sub- 
stance, to  produce  the  man  to  be  taken  in  execution. 
When  he  has  produced  him,  he  is  discharged  from  his 
agreement.  If  the  contract  had  been  to  produce  the 
party  from  time  to  time,  as  default  was  made  upon  each 
separate  instalment,  the  case  would  have  been  different. 

Lord  Denman  C.  J.  I  think  that,  upon  the  true 
construction  of  this  agreement,  if  the  defendant  pro- 
duced the  debtor  once  for  the  purpose  of  being  arrested, 
all  that  lay  upon  him  was  done.  There  will,  therefore, 
be  no  rule. 

Rule  refused. 


D  4 
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Friday, 
AprU  18th. 


Campbell  against  Fleming  and  Another. 


If  a  party  be 
induced  to  pur- 
chase an  article 
by  fraudulent 
misrepresent- 
ations of  the 
seller  respect- 
ing it,  and, 
after  discover- 
ing the  fraud, 
continue  to 
deal  with  the 
article  as  his 
own,  he  cannot 
recover  back 
the  money  from 
the  seller. 

Per  Lord 
Denman  C.  J., 
Littledcile  J., 
and  Patteson  J., 
the  right  to  re- 
pudiate the 
contract  is  not 
afterwards  re- 
vived by  the 
discovery  of 
another  inci- 
dent in  the 
same  fraud. 


^SSUMPSIT  for  money  had  and  received.  Plea, 
the  general  issue.  On  the  trial  before  Den- 
man C.  J.,  at  the  sittings  after  last  Hilary  term,  at 
Guildhall^  the  plaintiff  proved  that,  in  consequence  of 
an  advertisement  in  the  newspapers,  he  entered  into  a 
negotiation  for  the  purchase  of  some  shares  in  a  sup- 
posed joint  stock  mining  company,  and,  upon  represent- 
ations made  to  him  by  the  agents  of  the  defendants, 
became  the  purchaser  of  shares  to  a  large  amount. 
After  the  purchase  was  concluded,  he  discovered  that 
the  statements  in  the  advertisement,  and  many  of 
the  representations  made  to  him  in  the  course  of  the 
negotiation,  were  fraudulent,  and  that  the  whole  scheme 
was  a  deception.  The  real  sellers  of  the  shares  were 
the  defendants.  The  action  was  brought  to  recover 
back  the  money  paid  for  the  shares.  On  the  cross- 
examination  of  the  plaintiff's  witnesses,  it  appeared  that, 
subsequently  to  the  above  transactions,  the  plaintiff 
formed  a  new  company,  by  consolidating  the  shares  ori- 
ginally purchased  by  him  with  some  other  property;  and 
he  sold  shares  in  the  new  company,  thereby  realizing 
a  considerable  sum  of  money.  Evidence  was  further 
given  on  the  part  of  the  plaintiff,  to  shew  that,  at  the 
time  of  the  original  purchase,  an  outlay  of  35,000/.  was 
represented  to  him  to  have  been  made  by  the  supposed 
mining  company  in  the  purchase  of  property,  which 
outlay  in  fact  had  not  amounted  to  5000/.,  and  that  this 

part 
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part  of  the  fraud  was  not  discovered  by  him  till  after  he  1834. 
had  disposed  of  the  shares  in  the  new  company.  The 

Campbell 

Lord  Chief  Justice  nonsuited  the  plaintiff.  against 

Fleming, 

F,  Pollock  now  moved  for  a  rule  to  shew  cause  why 
the  nonsuit  should  not  be  set  aside  and  a  new  trial  had. 
The  plaintiff  is  entitled  to  recover  the  money  paid  for 
the  shares,  the  consideration  for  the  payment  having 
totally  failed.  No  contract  can  arise  upon  a  mere  fraud ; 
and  the  transaction  upon  which  the  shares  were 
purchased,  is  shewn  by  the  evidence  to  have  been  a 
fraud  ab  initio.  Then  it  cannot  be  said  that  the  plaintiff, 
by  his  subsequent  proceedings,  has  adopted  the  contract ; 
for  there  never  was  any  contract  in  existence.  But, 
supposing  the  plaintiff  had  adopted  a  contract,  he  was 
entitled  to  repudiate  it  on  discovering  a  fraud  of  which 
he  was  before  ignorant.  Any  act  of  the  plaintiff, 
which  is  relied  upon  as  shewing  a  waiver  of  his  objection 
to  the  fraud,  must  be  shewn  to  have  been  performed  by 
him  after  full  knowledge  of  that  fraud. 

LiTTLEDALE  J.  It  sccms  to  me  that  this  nonsuit 
was  right.  No  doubt  there  was,  at  the  first,  a  gross 
fraud  on  the  plaintiff.  But  after  he  had  learned  that 
an  imposition  had  been  practised  on  him,  he  ought  to 
have  made  his  stand.  Instead  of  doing  so,  he  goes  on 
dealing  with  the  shares ;  and,  in  fact,  disposes  of  some 
of  them.  Supposing  him  not  to  have  had,  at  that  time, 
so  full  a  knowledge  of  the  fraud  as  he  afterwards 
obtained,  he  had  given  up  his  right  of  objection  by 
dealing  with  the  property  after  he  had  once  discovered 
that  he  had  been  imposed  upon. 


Parke 
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1834.         Parke  J.    I  am  entirely  of  the  same  opinion.  After 
the  plaintiff,  knowing  of  the  fraud,  had  elected  to  treat 

Campbell  ^ 

against  the  transaction  as  a  contract,  he  had  lost  his  right  of 
Fleming.  .  . 

rescmdmg  it ;  and  the  fraud  could  do  no  more  than  entitle 
him  to  rescind.  It  is  said,  that  another  fraudulent 
representation  was  subsequently  discovered.  I  cannot, 
however,  perceive  that  the  evidence  goes  far  enough  to 
shew  that  such  a  representation  was,  in  fact,  made. 

Patteson  J.  No  contract  can  arise  out  of  a  fraud ; 
and  an  action  brought  upon  a  supposed  contract,  which 
is  shewn  to  have  arisen  from  fraud,  may  be  resisted. 
In  this  case  the  plaintiff  has  paid  the  money,  and  now 
demands  it  back,  on  the  ground  of  the  money  having 
been  paid  on  a  void  transaction.  To  entitle  him  to  do 
so  he  should,  at  the  time  of  discovering  the  fraud,  have 
elected  to  repudiate  the  whole  transaction.  Instead  of 
doing  so,  he  deals  with  that  for  which  he  now  says  that 
he  never  legally  contracted.  Long  after  this,  as  he 
alleges,  he  discovers  a  new  incident  in  the  fraud.  This  can 
only  be  considered  as  strengthening  the  evidence  of  the 
original  fraud ;  and  it  cannot  revive  the  right  of  repudi- 
ation which  has  been  once  waived. 

Lord  Denman  C.J.  I  acted  upon  the  principle 
which  has  been  so  clearly  put  by  the  rest  of  the  Court. 
There  is  no  authority  for  saying  that  a  party  must  know 
all  the  incidents  of  a  fraud  before  he  deprives  himself  of 
the  right  of  rescinding. 

Rule  refused. 
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Caroline  Knight  afrainst  Gibbs.  ^I^'^^'^'  ^ 

^  April  18th. 

n["^HE  declaration  stated  that  the  defendant,  intending  In  case  for 

JL  .  .  .     .  slanderous 

to  cause  it  to  be  believed  that  the  plaintiff  was  an  words,  by 

.  .  1  •  J    reason  of  which 

unchaste  and  vicious  person,  uttered  certain  words  the  plaintiff 
of  her  (which  were  set  out),  to  one  Hannah  'Enoch*  o/her  lodging*^ 
Special  damage  that,  by  means  of  the  committing  of  ^enHt^ap^-" 
the  said  grievances,  the  plaintiff,  who  had  been  and  was  P^^^^'J 

^  ^         ^  '  Defendant  corn- 

ill  the  service  and  employ  of  one  Samuel  EnocJc,  as  a  plained  to  E,, 

the  mistress  of 

finisher  of  straw  and  leghorn  hats,  which  said  Samuel  the  house,  who 

.  was  his  tenant, 

Enoch  would,  but  for  the  premises,  have  continued  her  that  her  lodgers, 
in  such  his  service  and  employ,  was  obliged  to  quit  plaintiff  was 
the  same.    Plea,  general  issue.    At  the  trial  before  i^mproperly^at 
Patteson  J.  at  the  last  Worcester  assizes,  it  appeared  fad  he"added' 
that  the  plaintiff  and  another  youns:  woman  lodged  in  the      "°  moraX 

*■  J        o  o  person  would 

house  of  Enoch,  whose  wife  was  a  straw-bonnet  maker,  li^^e  to  have 

such  people  in 

and  employed  them  in  the  way  of  her  business.    The  his  house.  E, 

^  stated  in  her 

defendant,  who  was  the  landlord  of  the  house,  and  evidence  that 

Til  11  T»/r  7    she  dismissed 

lived  at  the  next  door  but  one,  came  to  Mrs.  Enoch,  the  plaintiff  in 
and  spoke  to  her  of  the  plaintiff  and  her  fellow  lodger  the  words.'^not 
as  follows: — "I  am  ashamed  of  their  conduct;  they  believed  them 
were  singing  and  making  a  noise,  and  tabouring  the  but  because  she 

°    ^  fc>  '  &  ^as  afraid  it 

windows,"  (i.  e.  tapping  them  with  their  fingers) ;  "  it  would  offend 

^  ....  .  b^"*  landlord  if 

is  no  use  their  denying  it ;  their  conduct  is  shame-  the  plaintiff 

remained : 

ful  and  disgraceful,   more  like  a  bawdy-house  than     Held,  that 

,  .        ,  ,  ,  1  1  Ti  1         tli6  action  was 

anything  else,  and  no  moral  person  would  like  to  nave  maintainable, 
such  people  in  his  house."  Mrs.  Enoch,  after  this  com-*  damTgrbeing 
munication,  dismissed  the  plaintiff  and  her  companion : 

'  r  '  quence  of 

and  she  gave  the  following  evidence  as  to  her  motives,  slanderous 

*^  words  used  by 

"  I  dismissed  her"  (the  plaintiff)  "  because  I  thought  it  the  defendant, 

would 
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would  offend  the  defendant  to  keep  her  longer ;  it  was  in 
consequence  of  what  he  had  said.  It  was  not  because  I 
believed  the  words,  but  because  I  was  afraid  that  it 
would  offend  the  defendant  to  keep  her;  he  was  my 
landlord,  and  came  to  complain  of  the  conduct  of  my 
lodgers."  It  was  contended  that  the  plaintiff  ought  to 
be  nonsuited,  inasmuch  as  the  witness  acknowledged 
that  she  did  not  believe  the  defendant's  words ;  and, 
therefore,  the  alleged  special  damage  was  not  properly 
the  result  of  the  imputation  complained  of.  The  learned 
Judge  refused  to  stop  the  case,  but  gave  leave  to  move 
to  enter  a  nonsuit.    The  jury  found  for  the  plaintiff. 

Talfourd  Serjt.  now  moved  to  enter  a  nonsuit,  or  for 
a  new  trial.  To  support  such  an  action  as  this,  the 
damage  ought  to  flow,  not  merely  from  the  words  in 
which  an  imputation  is  conveyed,  but  from  the  slanderous 
imputation  as  such.  Here  it  was  proved  that  the  da- 
mage did  not  flow  from  the  slander,  as  such.  The  dis- 
missal of  the  plaintiff  resulted  from  an  implied  wish  of 
the  landlord,  which  would  have  had  the  same  effect, 
although  the  intimation  of  it  had  not  been  accompanied 
by  the  accusations  complained  of  Vicars  v.  Wilcoclcs  {a) 
bears  some  resemblance  to  this  case;  but  there,  it  is 
true,  in  addition  to  the  words  spoken,  there  was  an  act 
done  by  a  third  person,  from  which  the  special  damage 
miffht  have  resulted.  It  was  further  contended,  at  the 
trial  of  the  present  cause,  that  the  communication  might 
be  considered  as  a  privileged  one,  if  made  bona  fide  by 
the  defendant,  as  a  landlord  to  his  tenant ;  but  the 
learned  Judge  was  of  opinion,  that  the  words  proved 

(a)  8  East,  1. 


1834. 

Knight 
against 

GiBBS. 
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were  not  such  as  could  be  protected  by  the  relation  of 
landlord.  [Patteson  J.  I  have  no  recollection  of  having 
left  it  so  to  the  jury ;  and  the  point  vy^as  not  put  to  me  as 
a  ground  of  nonsuit.  («)] 

Lord  Denman  C.J.  As  to  the  latter  point,  if  there 
was  ground  for  supposing  this  a  bona  fide  communication 
from  a  landlord  to  his  tenant,  that  was,  no  doubt,  a 
proper  consideration  to  be  submitted  to  the  jury :  but 
it  is  not  shewn,  in  support  of  the  present  application, 
that  the  learned  Judge's  attention  was  called  to  this 
point,  or  that  he  misdirected  the  jury  upon  it.  As  to 
the  other  question :  the  witness  says,  that  she  did  not 
dismiss  the  plaintiff  from  believing  the  defendant's  words, 
but  because  she  was  afraid  it  would  offend  him  to  keep 
her ;  he  was  her  landlord,  and  came  to  complain  of  the 
conduct  of  her  lodgers.  I  think,  on  consideration,  that 
we  ought  not  to  allow  this  statement  to  defeat  the  action. 
It  would  be  speculating  too  finely  on  motives  ;  and  such 
a  disposition  in  the  court  would  too  often  put  it  in  the 
power  of  an  unwilling  witness  to  determine  a  cause 
against  the  plaintiff.  The  proper  question  is,  whether 
the  injury  was  sustained  in  consequence  of  slanderous 
words  having  been  used  by  the  defendant.  And  sup- 
posing we  were  at  liberty  to  speculate  on  the  motives  of 
parties  in  the  manner  contended  for,  I  am  still  not  sure 
that  we  should  be  right  in  saying,  in  such  a  case  as  this, 
that  the  injury  sustained  was  not  the  consequence  of 
the  slander ;  because  it  may  often  happen  that  a  person 

(a)  It  did  not  appear  by  the  learned  Judge's  minutes,  or  from  the 
notes  or  recollection  of  counsel,  how  this  point  was  left  to  the  jury  in 
summing  up,  nor  whether  the  learned  Judge  was  requested  to  put  it  to 
them  in  any  particular  manner. 


1834. 

Knight 
against 

GiBBS. 


may 
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1 834.       may  not  believe  what  is  told,  and  yet  not  have  courage 
to  keep  the  individual  who  labours  under  the  imputation. 


Knight 

against 

GXBBS. 


Parke  J.  (a)  If  the  learned  Judge  had  stated  to 
the  jury  that  the  defendant  was  not  protected  by  the 
relation  of  landlord,  in  which  he  stood,  I  should  have 
thought  that  a  ground  of  motion  for  a  new  trial ;  for  I 
am  not  satisfied  that  that  relation  might  not  have  jus- 
tified him,  if  it  had  appeared  that  such  conduct  was 
pursued  on  his  premises  as  would  have  exposed  him  to 
danger  for  keeping  a  disorderly  house.  At  the  same 
time,  the  jury  might  have  been  induced,  by  the  nature 
of  the  words  used,  to  think  that  the  communication  was 
not  made  on  this  account,  but  from  improper  motives. 
It  does  not  appear  that  the  learned  Judge's  attention 
was  called  to  the  point,  and  probably  it  was  felt  that,  if 
that  question  had  gone  to  the  jury,  the  result  would 
have  been  the  same  as  in  fact  it  ultimately  was.  At  all 
events,  no  misdirection  appears.  Then  the  remaining 
question  is,  whether  the  special  damage  so  resulted  from 
the  words  used  as  to  afford  ground  for  this  action.  It 
is  said  that  the  witness  would  have  turned  the  plaintiff 
away  on  the  defendant's  wish  to  that  effect  being  in- 
timated, although  no  slanderous  words  had  been  used. 
But  it  is  clear  that  if  the  words  in  question  had  not 
been  used,  the  plaintiff  would  not  have  been  dismissed ; 
and  it  is  sufficient  for  this  action,  to  shew  that  she  was 
turned  out  in  consequence  of  such  words  of  the  defend- 
ant. The  effect  of  the  evidence  may  be  that  the  witness 
would  have  turned  the  plaintiff  away  if  different  words 
had  been  used ;  but  different  words  were  not  used,  and 


(a)  Littledale  J.  had  left  the  Court. 


she 
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she  was  sent  away  in  consequence  of  these.   In  Vicars  1834. 

V.  Wilcocks  {a),  supposing  the  point  there  to  have  been 

rightly  decided,  there  were  two  distinct  causes  of  the  against 

GiBBSt 

special  damage;  the  words  used,  and  an  act  done  by  a 
third  person ;  and  the  damage  might  have  resulted  from 
either. 

Patteson  J.  As  to  the  first  point,  I  have  no  recol- 
lection of  the  manner  in  which  the  case  went  to  the 
jury;  but,  supposing  it  to  have  been  put  to  them  in 
the  proper  manner,  namely,  upon  the  question  whether 
or  not  the  words  were  used  by  the  defendant  bona  fide 
in  his  character  of  landlord,  I  think  the  jury  would 
have  found  the  same  verdict  as  they  have ;  for  the  words 
were  stronger  than  the  defendant's  character  of  landlord 
could  have  warranted  him  in  using.  With  respect  to 
the  other  point,  I  was  unwilling  to  nonsuit,  because  the 
case  was  different  from  any  I  was  acquainted  with.  It 
was  not  like  Vicars  v.  Wilcocks  («),  because  here  the 
whole  cause  of  the  special  damage  proceeds  from  the 
defendant  himself ;  nothing  is  done  by  any  other  person. 
The  effect  of  his  words  is,  that  the  witness  treats  the 
plaintiff  as  a  person  whose  character  is  impeached  by 
those  words,  and  at  the  same  time  acts  upon  the  wish  of 
the  defendant  intimated  in  them,  by  dismissing  the 
plaintiff  from  her  house. 

Rule  refused. 

(a)  8  Easti  1. 
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1834. 


Friday, 
Jpril  18th. 

A  person  pro- 
ducing docu- 
ments under  a 
subpoena  duces 
tecum  need 
not  be  sworn,  if 
the  party  by 
whom  he  is 
called  does  not 
wish  to  ex- 
amine him. 


Perry  against  Gibson. 

^^T  the  trial  of  this  cause  before  Alderson  J.,  at  the 
last  assizes  for  Cumberland^  a  person  was  called 
upon  under  a  subpoena  duces  tecum,  to  produce  a 
book  belonging  to  certain  trustees  appointed  under 
an  act  of  parliament,  and  which  was  in  his  custody  as 
their  clerk.  He  produced  the  book,  and  the  plaintiff's 
counsel,  by  whom  he  was  called,  having  no  question  to 
put  to  him,  and  being  prepared  with  other  evidence  to 
identify  the  book,  did  not  propose  to  have  him  sworn ; 
but  the  counsel  for  the  defendant  insisted  that  this 
should  be  done,  in  order  that  they  might  have  an 
opportunity  to  cross-examine.  The  learned  Judge 
refused  to  have  the  party  sworn.  The  plaintiff  having 
obtained  a  verdict, 


Dundas  now  moved  for  a  new  trial,  on  the  ground 
that  a  person  attending  with  documents  under  a  sub- 
poena duces  tecum  ought  to  be  sworn  before  he  puts 
them  in ;  but  he  admitted  that  the  contrary  had  been 
decided  last  term  by  the  Court  of  Exchequer,  in 
Somers  v.  Moseley  {a),  and  that  if  this  Court  adhered  to 
the  decision  there  given,  he  could  not  support  his 
motion. 

Lord  Denman  C.  J.  It  is  best  not  to  disturb  a 
question  which  has  been  fully  considered  and  decided. 


(a)  Not  yet  reported. 


Parki: 
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Parke  J.  I  am  of  the  same  opinion.  I  always  1834. 
thought  that  a  subpoena  duces  tecum  had  two  distinct  p^^^ 
objects,  and  that  one  m'mht  be  enforced  without  the  ngainst 

°  Gibson. 

Other,  (a) 

Patteson  J.  concurred. 

Rule  refused. 

(a)  Crompiorif  amicus  curias,  mentioned  a  case  at  Lancaster  in  whicli 
Parke  J.  had  ruled  according  to  the  present  decision.  And  see  Davis  v. 
Bale,  1  M.  ^  M.  514.  ;  Simpson  v.  Smith,  1  Stark,  on  flv.  161.,  note 


Doe  dem.  Benjamin  Hornby  asainst  Glenn.  .  Saturday, 

^  April  19th. 

EJECTMENT  for  a  messuage,  &c.    At  the  trial  Lessee  of  pre- 
mises,  under  a 

before  Taunton  3.^  at  the  York  Lent  assizes  1834,  covenant  of  re- 
entry if  the 

it  appeared  that  the  premises  were  demised  by  the  rent  should 

TP!  -r-»  7       1  •  ,    .   .      be  in  arrear 

deiendant  to  Preston  Hornby,  his  executors,  adminis-  twenty-eight 

trators,  &c.,  for  fourteen  years  from  the  6th  of  April  bad^circum^ 

1829.     The  lease  contained  a  proviso  for  re-entry  in  hrs"brothTr^ad- 

case  the  rent  should  be  behind  and  unpaid  twenty-eight  "^^"istered  de 

^  JO       son  tort.  B.y 

days  after  any  of  the  specified  times  of  payment :  and  ^i*^  brother, 

^  •'  ^  .  .     agreed  with  the 

that,  in  that  case,  the  lease,  and  every  thing  therein  landlord  to  give 

him  possession, 

contained,  should  cease,  determine,  and  be  utterly  void,  and  suffer  the 

_  TT      7     1'    ^         1         nr'iwx        7  1    lease  to  be  can- 

Preston  Hornby  died  on  the  5th  ot  November  1833 ;  and,  celled,  on  his 

on  the  25th  of  the  same  month,  his  brother  iBenjamin  ren",^which 

Hornby^  the  lessor  of  the  plaintiff,  took  out  administra-  ejthrdayFhi 
tion  of  his  effects,  on  the  renunciation  of  the  widow  and 

'  afterwards  took 

of  Other  parties  entitled.    The  intestate  died  in  bad  out  letters  of 

administration : 

Held,  that 
the  agreement 

of  B.,  as  administrator  de  son  tort,  did  not  conclude  him  as  rightful  administrator,  nor  give 
a  right  of  possession  to  the  landlord  who  had  entered  under  the  agreement,  but  who  had 
not  made  any  formal  claim  in  respect  of  the  forfeiture,  nor  taken  a  regular  surrender  of  the 
lease. 

Vol.  I.  E  cir- 
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1834.      circumstances.    On  the  19th  of  ISlovember  the  defendant 
went  to  the  house  to  ask  for  half  a  year's  rent,  which 

Doe  dem, 

Hornby  had  been  due  more  than  twenty-eight  days.  He  there 
Glenn,  found  the  lessor  of  the  plaintiff,  who  was  about  to 
remove  the  effects  of  the  deceased :  and  a  verbal  agree- 
ment was  made  between  them,  in  the  presence  of  the 
widow,  that  the  defendant  should  abandon  the  rent,  and 
should  thereupon  have  possession  of  the  premises,  and 
the  lease  be  cancelled.  Upon  this  agreement  the  de- 
fendant obtained  possession ;  but,  on  the  25th  of 
November,  the  lessor  of  the  plaintiff,  having  then  taken 
out  administration,  tendered  the  rent,  and  demanded  to 
have  the  premises  given  up  to  him.  The  lease  had  not 
been  cancelled  or  surrendered  otherwise  than  as  above 
stated. 

The  learned  Judge  was  of  opinion,  that  the  defendant 
was  not  entitled  to  possession  by  virtue  of  the  clause  of 
re-entry,  inasmuch  he  had  made  no  formal  demand  of 
possession :  and  that  he  could  not  avail  himself  of  the 
specific  agreement  with  the  lessor  of  the  plaintiff;  first,' 
because  it  was  not  a  valid  surrender  within  the  statute 
of  frauds,  and,  secondly,  because,  if  it  had  been  so,  the 
lessor  of  the  plaintiff  had  no  right  to  make  it  before 
he  had  taken  out  administration.  A  verdict  was  there- 
fore taken  for  the  plaintiff;  but  leave  given  to  move 
that  a  verdict  might  be  entered  for  the  defendant. 

jP.  Pollock  now  moved  to  enter  a  verdict,  or  that  a 
new  trial  might  be  had.  There  was  a  valid  bargain  for 
giving  up  the  premises,  in  consideration  that  the  de- 
fendant would  waive  the  right  of  re-entry  which  had 
accrued  to  him.  \T>enman  C.  J.  The  lessor  of  the 
plaintiff  had  no  power  to  make  it.    Parke  J.   He  was 

nobody 
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nobody  at  that  time.]  In  Curtis  v.  Vernon  (a\  Lord  1834. 
Kenyan  (citing  Vaughan  v.  Browne  (b) )  fully  recognizes  p^Tdem 
the  doctrine,  that  a  party  who  has  acted  as  executor  de  Hornby 

against 

son  tort  may  legalize  his  acts  done  in  that  capacity,  by  Glenn. 
taking  out  letters  of  administration.  So  here,  when  the 
lessor  of  the  plaintiff  had  administered,  his  bargain  with 
the  defendant  became  valid  and  binding.  If  his  own 
act  was  then  legalized,  so  was  that  of  another  whom  he 
had  induced  to  concur  with  him  in  it.  \_ParJce  J.  You 
seek  to  conclude  him  as  rightful  administrator,  by  an 
act  done  before  he  had  any  right.] 

Lord  Denman  C.  J.  It  would  be  very  strong  to  hold 
that  the  lessor  of  the  plaintiff  was  bound  after  he  be- 
came rightful  administrator,  by  an  act  of  this  kind  done 
by  him  while  he  was  an  executor  de  son  tort.  There  is 
no  ground  for  a  rule. 


LiTTLEDALE  J.  concurred. 


Parke  J.  The  forfeiture  upon  the  covenant  of  re- 
entry did  not  give  the  defendant  a  right  to  enter  without 
demand  made:  and  that  being  so,  his  title  solely  de- 
pends on  a  supposed  arrangement  with  parties  who  had 
no  right  to  make  it. 

Patteson  J.  concurred. 

Rule  refused. 

(rt)  sr.  7?.  587.  (6)  2Stra.  1106. 
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Saturday,  CHRISTOPHER  RiCHARDSON  and  Another,  Ex- 

April  19th.  /»    -r»  rr? 

ecutors  of  Peter  Thomas  Richardson, 
against  Gifford. 

Declaration        A  SSUMPSIT  for  non-repair  of  premises  held  by 

stated,  that  in  JTX. 

consideration  the  defendant  as  tenant  to  the  plaintiffs.  The 

that  the  de- 
fendant had  first  two  counts  stated  an  agreement  by  the  defendant 

become  tenant  .       „        •  •  i        •  p         i      •  rr-ii 

to  the  plaintiffs  to  repair,  &c.  m  consideration  of  a  demise.  The 

uporthe  terms  third  count  alleged,  "  That,  in  consideration  that 
during  hl°saf(i         defendant,  at  his  request,  had  become  and  was 

tenancy,  keep  tenant  to  the  plaintiffs,  as  executors  as  aforesaid,  of 

the  premises  in  ' 

tenantabie  certain  Other  premises  with  the  appurtenances,  of  the 

repair,  the 

defendant  plaintiffs  as  executoi's  as  aforesaid,  upon  and  subject  to 

agreed  to 

keep  the  same  the  terms  that  the  defendant  should,  as  such  tenant, 

in  tenantabie  i     •       i  •    i  -        -,  ^  i  i 

repair  during  during  his  last- mentioned  tenancy,  kept  the  last-men- 

nancy!^  ^it  was  tioned  tenements  in   tenantabie  repair,   order,  and 

foorthe^p^re-^  Condition,  the  defendant  then  and  there  promised  the 

mises,  by  writ-  plaintiffs,  as  such  executors,  to  keep  the  last-mentioned 

ten  agreement,  *■  ^ 

for  three  years  tenements  in  tenantabie  repair,  order,  and  condition, 

and  a  quarter, 

and  engaged  to  during  his  last-mentioned   tenancy.     And  although 

keep  them  in 

good  repair  such  tenancy  continued  from  thence  hitherto,  to  wit, 

durinn;  the  time  „  itpi  i-i  iii* 

they  should  be  &c.,  yet  the  defendant  did  not  nor  would  during 

tbn';^  but^the"  ^"^^  tenancy  keep  the  last-mentioned  tenements  in 

SeTsiamped  tenantabie  repair,  order,  or  condition,''  &c.    Plea,  the 

as  a  lease,  nor  nreneral  issue*    At  the  trial  before  Denman  C.  J.,  at  the 

signed  by  both  ^ 

parties:  sittings  in  Lotidon  after  last  Hilary  term,  the  follow- 

Held,  that  ^       ^  .  . 

the  defendant  ing  instrument  was  offered  in  evidence.    It  was  dated 

was  bound  by 

the  covenant  to  the  18th  of  Feoruartj  1829,  was  stamped  as  an  agree- 

thragreemelt  ^netit,  signed  by  the  defendant,  and  addressed  to  Mrs. 

was  void,  as  to 

the  duration  of  the  term,  by  the  statute  of  frauds  :  and  that  the  count  was  applicable. 

Richardson^ 
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Richardson^  the  testator's  widow,  who,  according  to 
the  case  for  the  plaintiffs,  acted  in  this  behalf  for  the 
executors. 

"  Madam — I  engage  to  take  the  premises  (say  dwell- 
ing-house, grounds,  garden,  &c.,  together  with  the  field), 
late  in  your  possession  at  Layton^  from  the  present  half- 
quarter  for  the  term  of  three  years,  at  the  rent  of  140^. 
per  annum,  payable  quarterly  on  the  four  most  usual 
days,  including  in  the  first  payment  the  amount  due 
from  the  present  time  to  Lady-day  next.  I  further 
engage  to  keep  the  said  premises  in  good  repair  during 
the  whole  of  the  time  they  shall  be  in  my  occupation, 
and  to  insure  the  house,  &c.  for  the  same  sum  of  money 
as  is  expressed  in  the  lease  from  Mr.  Copeland"  (the 
head  landlord)  "  as  well  as  to  pay  all  taxes,  rates,  &c. 
for  which  you  would  have  been  liable  if  still  occupying 
the  said  house." 

The  defendant's  counsel  contended,  that  this  docu- 
ment was  inadmissible  as  a  lease,  because  not  properly 
stamped ;  and  that  it  could  not  operate  as  an  agreement 
for  a  term  of  more  than  three  years,  because  it  was  not 
signed  by  both  parties,  according  to  29  Car,  2.  c,  3.  5. 1 , 2. 
The  Lord  Chief  Justice  received  the  evidence,  subject 
to  a  motion  to  enter  a  nonsuit.  It  was  proved  that  the 
defendant  held  the  premises  for  something  more  than 
three  years;  and  evidence  was  given  as  to  the  non-^ 
repair.  The  Lord  Chief  Justice  left  it  to  the  jury,  in 
the  first  place^  whether  the  alleged  contract  was  made 
with  the  executors  or  the  widow  (as  to  which  there  was 
much  dispute  on  the  trial) ;  secondly,  whether  the  de- 
fendant had  broken  his  contract,  which3  his  Lordship 
was  of  opinion,  bound  the  defendant  to  keep  the  pre- 
mises in  good  and  tenantable  repair;  and,  thirdly,  what 

E  3  was 


1834. 

RiCHARDSOK 

against 

GiFFORD. 
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1834. 

KiCHARDSOK 

against 

GlFFORD. 


was  the  amount  of  damage.  The  jury  found  a  verdict 
for  the  plaintiffs  for  100/. 

Bompas  Serjt.  now  moved  to  enter  a  nonsuit,  accotd- 
ing  to  the  leave  reserved.  The  document  put  in  was 
void  both  as  a  lease  and  as  an  agreement  for  a  term  ex- 
ceeding three  years,  and  therefore  the  contract  declared 
upon  cannot  be  supported.  [Parlcei*  The  first  two 
counts  state  a  demise,  but  the  third  only  alleges  that,  in 
consideration  of  the  defendant  having  become  tenant  to 
the  plaintiffs  on  certain  terms,  he  undertook  to  keep  the 
premises  in  tenantable  repair.  By  the  agreement  he  be- 
came tenant  from  year  to  year,  subject  to  such  of  the 
conditions  as  were  applicable  to  that  species  of  tenancy.] 
A  mere  tenancy  from  year  to  year  is  not  a  consideration 
for  undertaking  such  a  liability;  Doe  dem*  Rigge  v.  Bell  {a) 
does  not  go  to  this  extent.  The  contract  there  was 
held  binding  as  to  the  time  of  quitting,  and  the  Court 
said  that  it  was  so  as  to  the  rent ;  but  not  that  the  tenant 
was  bound  by  it  to  repairs,  for  which  a  tenure  from  year 
to  year  only  might  afford  no  compensation.  [Lord 
Denmfin  C.  J.  The  defendant  here  meant  to  bargain 
for  a  term  exceeding  three  years ;  it  turns  out  that  this 
part  of  the  contract  is  invalid,  but  that  does  not  excuse 
him  from  performing  his  own  engagements  under  other 
parts  of  the  agreement.]  The  same  might  be  said  if 
he  had  entered  under  such  an  agreement  as  this,  with 
a  contract  to  build,  and  yet  he  might  have  been  turned 
out  at  the  end  of  two  years.  But  if  the  contract  fails 
on  one  side,  it  should  also  on  the  other.  \Farlce  X 
Probably,  if  he  had  been  let  in  under  an  agreement  of 


(a)  5  r.  JR.  471. 


that 
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that  kind,  and  incurred  expense  in  pursuance  of  it,  a  1834. 
court  of  equity  would  have  interfered:  a  contract  to  ^ 

^     ''  Richardson 

build  a  house  would  be  inapplicable  to  this  uncertain  against 

GiFFORD. 

kind  of  agreement.]  So  is  a  contract  to  repair :  and  a 
court  of  equity  could  not  enforce  an  agreement,  in  the 
tenant's  favour,  against  the  statute  of  frauds. 

LiTTLEDALE  J.  It  was  properly  left  to  the  jury, 
whether  or  not  this  contract  was  made  with  the  widow, 
as  agent  of  the  executors ;  and  they  having  found  that 
it  was,  the  only  remaining  question  is,  whether  he  was 
bound  by  the  contract  to  keep  the  premises  in  tenantable 
repair.  If  this  had  been  a  valid  agreement  for  a  term  of 
three  years  or  more,  it  is  clear  such  a  term  would  be  a 
sufficient  consideration  for  the  promise  on  his  part,  upon 
which  the  count  in  question  is  founded.  But,  it  is  said, 
he  took  no  legal  estate  for  that  term,  and  could  there- 
fore be  liable  only  to  such  repairs  as  a  tenant  from  year 
to  year  may  be  charged  with.  It  appears  to  me, 
however,  that  in  a  case  of  this  kind  (and  it  is  not  like 
one  in  which  there  has  been  a  concealment  practised  as 
to  the  plaintilF's  title),  if  a  party  chooses  to  rely  on  being 
merely  let  into  possession,  to  waive  a  lease,  and  at  the 
same  time  to  engage  that  he  will  keep  the  premises  in 
tenantable  repair  during  the  whole  time  they  shall  be  in 
his  occupation,  he  is  bound  by  that  agreement. 

Parke  J.  In  the  first  two  counts  the  case  is  shaped 
as  upon  a  demise  for  a  term;  and  I  agree  that  those 
counts  are  not  supported,  there  being  no  contract 
signed  by  both  parties,  and  no  lease  duly  stamped.  But 
the  third  count  is  free  from  this  objection,  and  is  sus- 
tained by  the  evidence.    It  appears  that  the  defendant 

E  4?  made 
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1834.  made  a  contract  with  Mrs*  Richardson,  by  which  he 
^  ^    engaged  to  keep  the  premises  in  good  repair  during  all 

against       the  time  they  should  be  in  his  occupation :  he  did  not, 

GiFFORD, 

by  that  contract,  legally  agree  for  a  term  of  three  years  ; 
but,  in  point  of  law,  he  was  tenant  at  will  for  the  first 
year,  subject  to  the  terms  of  the  agreement  on  his  own 
part;  and  afterwards  tenant  from  year  to  year,  subject 
still  to  that  agreement,  which  bound  him  to  keep  the 
premises  in  good  repair  so  long  as  he  should  occupy. 
Possibly,  if  an  attempt  had  been  made  to  remove  him 
after  he  had  incurred  expense  under  the  agreement,  he 
might  have  been  entitled  to  call  upon  a  court  of  equity ; 
but,  at  all  events,  he  had  contracted  by  an  express  under- 
taking to  keep  the  premises  in  repair,  and  by  that  he 
was  43ound*  It  was  competent  to  the  executors  to  shew, 
that  the  contract  made  by  Mrs.  Ilichardso7i  was  entered 
into  for  their  benefit ;  that  point  was  properly  left  to  the 
jury,  and  they  have  found  for  the  plaintiffs. 

Patteson  J*  I  am  of  opinion  that  the  third  count 
was  supported.  The  defendant  became  tenant  from  year 
to  year  on  condition  of  keeping  these  premises  in  good 
repair.  It  is  said,  such  an  engagement  must  be  looked 
upon  as  made  in  consideration  of  the  length  of  time  the 
defendant  was  to  occupy  ;  and  that,  if  that  consideration 
fails,  the  defendant's  agreement  must  fail  also.  But  it 
is  too  much  to  say  here  that  the  consideration  has  failed. 
1  do  not  put  this  on  the  ground  that  a  court  of  equity 
would  give  a  remedy  in  the  case  suggested  :  but  that 
there  is  no  proof  that  the  defendant  might  not  have  had 
the  term  of  more  than  three  years  secured  to  him  if  he 
had  applied  for  it. 


Lord 
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Lord  Denman  C.  J.    As  to  the  state  of  repair,  I  only  1834. 
put  it  to  the  jury,  whether  the  premises  had  been  kept 

JaICHA  RDSON 

in  good  and  tenantable  repair.     I  think  there  is  no 
reason  to  disturb  their  verdict. 

'  Rule  refused. 


against 

GlFFORD, 


Short^ede  against  Cheek.  jprtiut. 

A  SSUMPSIT.     The  declaration  stated,  that  one  Assumpsit  on 

>-,7     7    1    p  1  •  r*    1  •  following 

Henry  Cheeky  before  the  making  oi  the  promise,  guarantee:  — 
&c.  by  the  defendant,  made  and  delivered  to  the  so^oocTasto^ 
plaintiff  his  promissory  note  for  S5l.  at  three  months,  pVoSory^^ 
payable  to  the  plaintiff,  and  the  said  H,  C.  at  the  time  "^ff '      ^  ^ 

^   »'  r  '  -vyill  see  you  at 

of  the  promise,  &c.  of  the  defendant,  was  indebted  to  CAm^mas, when 

you  shall  re- 

the  plaintiff  in  that  amount :  and  that  H.  C.  was  then  ceive  from  me 

the  amount  of 

and  there  further  indebted  to  him  in  the  sum  of  10/.,  it,  together 
for  which  he  had  delivered  to  the  plaintiff  a  written  randum  of  my 
memorandum,  dated  January  28th,  1832,  whereby  he,  in"thewhole^ 
H.  C,  acknowledged  to  have  received  of  the  plain-  ^fssorynotefor 
tiff  on  that  day  the  said  sum  of  10/.,  which  he  pro-  "^^J 

?  t-        tijg  derendant  s 

mised  to  return   that   day  month :   and  thereupon,  son,andpayahle 

^  to  the  plaintiff, 

in  consideration  of  the  premises,  and  that  the  plain-  was  proved  at 

the  trial ;  but 

tiff  at  the  request  of  the  defendant  would  withdraw  not  the  me- 
the  said  promissory  note,  he  the  defendant  undertook  The^guarTntee 
and  promised  the  plaintiff  to  see  him  at  Christmas  then  ^nd  aTJb?' 
next,  when  the  plaintiff  should  receive  from  the  de-  'X^fby  tht"'" 
fendant  the  amount  of  the  said  note,  together  with  the  defendant  that 

"  he  had  to  pay 

amount  of  the  said  memorandum,  making  in  the  whole  ^'^^  plaintiff 

°  451,  due  from 

the  sum  of  45/.    It  was  then  stated  that  the  plaintiff  his  son: 

Held,  first, 

confiding,  &c.,  withdrew  the  note,  and  forbore  and  gave  that  the  plain- 
tiff was  not 

bound  to  produce  the  memorandum  ;  secondly,  that  the  consideration,  viz.  tke  withdrawing 
of  the  note,  was  sufficiently  stated  to  satisfy  the  statute  of  frauds,  though  the  amount  and 
maker's  name  were  not  specified,  there  being  no  evidence  of  any  other  note  to  which  the 
agreement  could  apply, 

time 
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1834.       time  to  H.  C,  but  that  H.  C.  did  not  pay;  and  the  de^ 
^  claration  went  on  in  the  usual  way  to  state  a  breach  of 

Shortrede 

gainst  the  guarantee  by  the  defendant.  There  was  a  second 
special  count  to  the  same  effect,  only  omitting  any  men- 
tion of  the  written  memorandum,  and  merely  stating 
that  the  said  H.  C.  was  indebted  to  the  plaintiff  on  a 
promissory  note  for  351,  and  also  in  the  sum  of  10/* 
Plea,  non  assumpsit.  At  the  trial  before  Denman  C.  J., 
at  the  sittings  in  Middlesex  after  last  Hilari/  term,  the 
plaintiff  gave  in  evidence  the  promissory  note  for  35/., 
dated  January  28th,  1832,  and  signed  by  H,  C.  the  de- 
fendant's son,  and  the  following  letter  from  the  defend- 
ant to  the  plaintiff,  dated  May  \U\  1832. 

"  Sir,  —  You  will  be  so  good  as  to  withdraw  the  pro- 
-  missory  note,  and  I  will  see  you  at  Christmas,  when  you 
shall  receive  from  me  the  amount  of  it,  together  with 
the  memorandum  of  my  son's,  making  in  the  whole  45/. 

"  Your  very  obedient  servant,"  &c. 
Another  letter  from  the  defendant  to  the  plaintiff  was 
also  put  in,  dated  January  10th,  1833,  in  which  he 
acknowledged  himself  under  obligation  to  discharge  the 
45/.  due  from  his  son,  with  interest,  without  delay. 
The  memorandum  referred  to  in  the  declaration,  and  in 
the  first  letter,  was  not  produced.  The  jury,  in  answer 
to  a  question  put  by  the  Lord  Chief  Justice,  found  that 
the  letter  of  May  11th  referred  to  the  promissory  note 
above  mentioned,  and  they  gave  a  verdict  for  the  plain- 
tiff for  47/.  105.,  subject  to  two  objections,  upon  which 
the  defendant  had  leave  to  move  to  enter  a  nonsuit. 

G.  T.  White  now  moved  accordingly.  First,  the  me- 
morandum referred  to  ought  to  have  been  produced. 
The  letter  of  May  11th  mentioned  the  sum  of  45/.,  but 

it 
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it  did  not  shew  the  amount  of  the  note,  or  the  specific  1834. 
sum  referred  to  by  the  memorandum,  or  the  subject-  " 

Shortredk 

tnatter  to  which  it  related.  Even  in  the  case  of  judg-  against 
ment  by  default  on  a  promissory  note,  the  note  is  always 
produced ;  the  object  being  to  see  whether  there  is  any 
indorsement  of  part  having  been  paid,  Bevis  v»  Lznd^ 
Sell  (a),  Green  \,Hearne[b),  ^Parke  J»  That  applies 
to  bills  of  exchange  and  notes,  because  the  practice 
is  to  indorse  part  payments  on  bills  and  notes;  but 
the  observation  does  not  apply  to  other  written  agree- 
ments.] Then,  secondly,  the  letter  of  Mai/  11th,  which 
is  relied  upon  as  a  guarantee,  does  not  state  any 
consideration  with  certainty,  and  is  therefore  not  bind- 
ing, Wain  V.  Warlters  (c),  Saunders  v,  Wakefield  {d\ 
JeiiJcins  v.  Reynolds  {e).  The  consideration  should  be 
expressed  with  sufficient  certainty  to  exclude  the  ne- 
cessity of  parol  evidence.  The  defendant  in  this  letter 
says,  You  will  be  so  good  as  to  withdraw  the  pro- 
missory note,"  but  he  does  not  say  what  note.  \_Little' 
dale  J.  Do  you  say  the  amount  of  the  note  must  be 
stated  ?  If  so,  should  the  date  also  be  specified  ?  Parke  J. 
It  appears  by  the  letter  to  be  a  promissory  note  held 
by  the  plaintiff.  If  that  is  not  sufficient,  how  far  would 
you  carry  the  objection  ?J  It  does  not  even  appear  that 
the  note  was  a  note  given  by  the  son.  {Parke  J.  A 
guarantee  is  to  receive  its  application  from  the  state  of 
facts,  as  shewn  in  evidence^  Here  there  vi^as  no  proof 
of  any  promissory  note  but  one.]  There  might  be  no 
doubt  in  point  of  fact;  but  the  question  is,  whether 
enough  was  expressed  in  writing  to  satisfy  the  statute  of 

(a)  2  5<ra.  1149.  (6)  5  T.i?.  SOI. 

(c)  5  Ea%t,  10.  (ty)  4  5.  ^  Aid,  595. 

(e)  3  Br.  ^  B,  14.    6  B.  M.  86,  S.  C> 

fraudsi 
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frauds.  The  objection  arises  before  the  evidence  in  ex* 
planation  can  be  received.  On  production  of  the  do- 
cument, it  does  not  appear  in  writing  what  the  consider- 
ation for  the  promise  is.  \_ParJce^,  Suppose,  instead 
of  "  the  promissory  note,"  it  had  been  "  the  hogshead 
of  tobacco  in  your  possession,"  must  it  have  been  de- 
scribed by  marks  and  numbers  ?  Lord  Denman  C.  J* 
Or  "  the  corn  you  sold  my  son  j "  must  it  have  been 
shewn  what  corn  it  was  ?  Parke  J.  Even  if  the  note 
had  been  fully  described,  you  might  say  that  it  vvas 
possible  there  might  have  been  another  note,  and  that 
the  contrary  should  have  been  shewn.] 

Lord  Denman  C.  J.  There  would  be  no  end  to  such 
a  course  of  objection.  It  might  be  said  that  the  plaintiff 
perhaps  had  another  son,  and  that  the  letter  did  not 
shew  what  son  was  meant. 

LiTTLEDALE  J.  I  think  there  was  a  sufficient  con- 
sideration stated,  within  the  statute.  It  is  true,  the  letter 
leaves  it  uncertain  what  the  note  was,  and  whether  it 
was  a  note  of  the  father  or  of  the  son ;  and  if  it  had 
appeared  that  there  were  two  notes,  one  given  by  each, 
I  do  not  think  parol  evidence  could  have  been  received 
to  shew  which  was  meant.  So  if  there  had  been  two 
notes  in  question  for  the  same  sum,  but  of  different 
dates.  But  when  upon  the  evidence  only  one  note  ap- 
pears to  be  in  question,  no  such  explanation  is  necessary, 
and  the  statement  in  writing  is  quite  sufficient* 

Parke  J.    I  am  also  of  opinion,  that  there  is  in  this 
case  a  sufficient  statement  of  the  consideration.  The 
defendant,  by  his  letter,  requests  the  plaintiff  to  with- 
draw 


1834. 

Shortrede 
against 
Cheek. 
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draw  some  promissory  note  which  is  in  his  possession,  1834. 
and  promises,  on  his  doing  so,  to  pay  the  amount,  to- 

OHORTRSDE 

gether  with  that  of  a  memorandum  given  by  his  son,  at  ogainst 

Cheek. 

Christmas.  There  is  no  doubt  that  the  giving  up  of 
any  note  upon  which  the  plaintiff  might  have  sued, 
would  be  a  sufficient  consideration.  Then,  the  consider- 
ation  being  executory,  the  plaintiff  is  to  shew  that  he 
has  fulfilled  it,  and,  for  that  purpose,  must  of  necessity 
prove  by  parol  evidence  that  the  note  withdrawn  by  him 
was  the  thing  meant  by  the  agreement.  If  it  had  ap- 
peared in  proof,  that  there  were  two  notes  to  which  the 
promise  might  have  applied,  there  might  have  been  a 
difficulty  as  to  explaining  this  by  parol  testimony.  But 
when  the  evidence  given  is  of  one  note  only,  it  becomes 
perfectly  clear  that  the  plaintiff  has  complied  with  his 
part  of  the  agreement  {a). 

Rule  refused. 

(a)  Patteson  J.  was  at  Guildhall, 


Hanbury  and  Others  aminst  Ella  and  Monday, 

^  April  21st. 

Another. 

A  SSUMPSIT.    The  declaration  stated,  in  the  first  Declaration 

...       stated  that  the 

count,  that  heretofore,  &c.,  in  consideration  that  defendants,  in 
the  plaintiffs,  at  the  request  of  the  defendants,  would  that  the  plain- 
supply  one  Alfred  Ella  with  beer  and  ale,  the  defendants  supply°^!^with 
undertook  and  promised  the  plaintiffs  to  'pay  them  the  anrpI^)mLeT'^ 
amount  of  the  same,  supplied  from  time  to  time  by  the      plaintiffs  to 

^  *  ''  "pay  them  the 

said  plaintiffs  to  the  said  Alfred  Ella  as  aforesaid,  the  amount  of  the 

beer  so  sup- 
plied. An- 
other count  stated  an  undertaking,  on  the  same  consideration,  to  be  accountable  and  to  pay, 
&c.    The  proof  was,  that  the  defendants  (by  letter)  undertook  to  guarantee  to  the  plaintiffs 
the  amount  supplied : 

Held,  that  under  3  &  4:W.  4.  c.  42.  s.  25.,  the  Judge  at  Nisi  Prius  might  amend  the  re- 
cord, by  substituting  the  word  f<  guarantee"  for  "  pay"  in  the  first  count. 

liability 
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liability  of  the  defendants  to  pay  the  plaintiffs  in  that 
behalf  being  limited  to  the  sum  of  50/.  Averment, 
that  the  plaintiffs  supplied  Alfred  Ella  with  beer  and  ale 
to  a  large  amount,  to  wit,  &c.,  but  although  the  time 
for  payment  elapsed,  tlie  said  Alfred  Ella  did  not  pay^ 
of  which  the  defendants  had  notice,  but  they  have  not, 
although  requested,  paid  the  said  sum  of  money.  The 
second  count  was  like  the  first,  except  that  the  promise 
stated  was  to  be  accountable  to  the  plaintiffs^  aiid  to 
pay  them  the  amount  of  the  beer  and  ale  so  supplied 
from  time  to  time.    At  the  trial  before  Demnan  C.  J., 
at  the  sittings  in  London  after  last  Hilary  term,  a  letter 
from  the  defendants  to  the  plaintiffs  was  produced,  as 
containing  the  promises  declared  upon ;  but  the  words 
were  as  follows  :  — '  "  In  consideration  of  your  supply- 
ing Mr.  Alfred  Ella  with  beer  and  ale,  &c.,  we  do 
hereby  guarantee  to  you  the  amount  of  the  same  sup- 
plied from  time  to  time;  nevertheless  it  is  understood, 
-  that  our  liability  to  you  is  limited  to  50Z."    It  was  con- 
tended that  this  proof  ^id  not  support  either  count. 
The  Lord  Chief  Justice  was  inclined  to  think  there  was 
a  variance ;  but  upon  the  application  of  the  plaintiffs* 
counsel,  he  allowed  the  first  count  to  be  amended, 
pursuant  to  3  &  4<  W,  4^.  c,  42.  s,  23.  (a),  by  stating  that 
the  defendants  promised  the  plaintiffs,  to  "  guarantee  " 

(instead 

(a)  3  &  4  W.  4.  c.  42.  s.  25.  And  whereas  great  expense  is  often  in- 
curred, and  delay  or  failure  of  justice  takes  place  at  trials,  by  reason  of 
variances  as  to  some  particular  or  particulars  between  the  proof  and  the 
record,  or  setting  forth  on  the  record  or  document  on  which  the  trial  is  had, 
of  contracts,  customs,  prescriptions,  names,  and  other  matters  or  circum- 
stances not  material  to  ike  merits  of  the  case,  and  hy  the  misstatement  of 
which  the  opposite  party  cannot  have  been  prejudiced,  and  the  same  cannot 
in  any  case  be  amended  at  the  trial,  except  where  the  variance  is  between 
any  matter  in  writing  or  in  print  produced  in  evidence,  and  the  record : 
and  whereas  it  is  expedient  to  allow  such  amendments  as  hereinafter 

men- 


1834. 

Hanbury 
against 
Ella. 
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(instead  of  to  "pay")  them  the  amount,  &c.    In  other  1834. 
resoects  the  declaration  stood  as  before.    The  plaintiffs  "1 

'  Hanbury 

had  a  verdict.  against 

Ella. 

Crowder  now  moved  for  a  new  trial.  This  was  not  a 
proper  case  for  amendment  within  the  statute,  and  the 
plaintiff  should  have  been  nonsuited.  Lord  Tenterden^s 
act  (9  G.  4.  c,  15)  was  for  the  amendment  of  the  record 
where  a  variance  appeared  between  writings  produced 
in  evidence,  and  the  recital  or  setting  forth  thereof  upon 
the  record;  but  that  was  only  meant  to  cure  clerical 
errors,  not  mistakes  of  a  more  essential  description. 
The  23d  section  of  3  &  4  ^.  4.  c,  42.  refers  to  that  act; 
and  is  meant  to  cure  similar  errors,  not  to  give  the 
power  of  amendment  in  a  larger  sense  than  was  con- 
templated by  the  former  act.    Here  a  new  contract  is 


mentioned  to  be  made  on  the  trial  of  the  cause ;  be  it  therefore  enacted, 
That  it  shall  be  lawful  for  any  Court  of  Record  holding  plea  in  civil 
actions,  and  any  Judge  sitting  at  Nisi  Prius,  if  such  Court  or  Judge  shall 
see  fit  so  to  do,  to  cause  the  record,  writ,  or  document  on  which  any  trial 
may  be  pending  before  any  such  Court  or  Judge,  in  any  civil  action,  or 
in  any  information  in  the  nature  of  a  quo  warranto,  or  proceedings  on  a 
mandamus,  when  any  variance  shall  appear  between  the  proof  and  the 
recital  or  setting  forth  on  the  record,  writ,  or  document  on  which  the  trial 
is  proceeding,  of  any  contract,  custom,  prescription,  name,  or  other  matter, 
in  any  particular  or  particulars  in  the  judgment  of  such  Court  or  Judge 
not  material  to  the  merits  of  the  case,  and  by  which  the  opposite  party 
cannot  have  been  jyrejudiced  hi  the  conduct  of  his  action,  prosecution, 
or  defence,  to  be  forthwith  amended  by  some  oflScer  of  the  Court  or 

otherwise  

Provided  that  it  shall  be  lawful  for  any  party  who  is  dissatisfied  with 
the  decision  of  such  Judge  at  Nisi  Prius,  sheriff,  or  other  officer,  respecting 
his  allowance  of  any  such  amendment,  to  apply  to  the  Court  from  which 
-  such  record  or  writ  issued,  for  a  new  trial  upon  that  ground;  and  in  case 
any  such  Court  shall  think  such  amendment  improper,  a  new  trial  shall  be 
granted  accordingly,  on  such  terms  as  the  Court  shall  think  fit,  or  the 
Court  shall  make  such  other  order  as  to  them  may  seem  meet." 

introduced. 
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1834.  introduced.  The  declaration  shews  an  original  liability 
Hanburt     created;  the  amendment  substitutes  a  collateral  one, 

Ell^  ^"^y  ^^^^  is  changed;  but  it  totally  alters  the 
count.  {Farlce  J.  If  the  declaration,  as  it  stood,  was 
such  as  the  defendant  could  not  have  been  misled  by, 
the  twenty-third  section  applies.  Now,  here,  the  second 
count,  at  least,  gave  notice  of  the  cause  of  action. 
Littledale  J.  No  one  can  read  even  the  first  count 
without  seeing  that  it  is  on  a  guarantee.]  Then  no 
amendment  was  necessary.  iLittledale  J.  At  all  events 
it  does  not  prejudice  the  defendant.]  A  great  laxity  in 
pleading  would  be  introduced,  if  the  statute  received  so 
large  a  construction. 

Lord  Denman  C.  J.  The  question  is,  whether  the 
defendant  could  have  been  prejudiced  in  his  defence  in 
consequence  of  the  amendment.    I  think  he  could  not. 

Littledale  J.  I  think  the  amendment  was  allow- 
able. The  second  count  would  shew,  if  the  first  did 
not,  that  the  plaintiff  meant  to  insist  upon  a  guarantee. 

Parke  J.  I  think,  referring  to  the  merits  of  the 
case,  and  to  the  question  whether  or  not  the  defendant 
could  be  prejudiced,  that  this  was  such  an  amendment 
as  ought  to  have  been  allowed.  And  I  may  observe  that, 
if  such  amendments  were  not  permitted,  there  would 
be  an  end  of  the  benefit  of  those  new  rules  for  plead- 
ing, laid  down  by  the  Judges,  which  proceed  upon 
the  assumption  that,  (a)  "  by  the  said  act  of  the  3  & 
4  Jf\  4.  c.  42.  5.  23.,  the  powers  of  amendment  at  the 

(a)  H.  T.  4  jr.  4.,  General  Rules  and  Regulations,  sect.  5.,  5  B.  ^Ad. 
p.  ii. 

trial 
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trial  in  cases  of  variance,  in  particulars  not  material  to       1834^.  - 

the  merits  of  the  case,  are  greatly  enlarged.'*  hL^y 

Rule  refused  (a),  «^«''»«« 

^  ^  Ella. 

(a)  See  Lamei/  v.  Bishop,  4  5.^  Ad.  479. 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  King's  Bench.) 
Charles  Wills,  Gent.,  one,  &c.  against  John  Tuesday, 

April  22d, 

Nurse,  and  Mary  Elizabeth  his  Wife,  John 
Harris,  Thomas  Harris,  and  William 
Harris. 


THE  defendants  in  error  declared  m  assumpsit  agamst  An  agreement 

.  .       1       A>i  p   Tr*     *  between^., and 

the  plamtiii  m  error  m  the  Court  oi  Kmg  s  b.  the  wife  of 

T»      1     r\      mi      /»  1  1  and  C,  of 

Bench  (b).    1  he  first  count  stated  an  agreement  be-  the  one  part, 

tween  the  defendants  in  error  and  the  plaintiff  in  error,  ^i^er,  recite? 

which  agreement  recited  that  James  Lang  had  been  and'c'h^** 

arrested  at  the  suit  of  the  defendants  in  error,  and  that  obtaiiida"a)g- 


novit  from 
him;  that  W. 


the  plaintiff  in  error  had  become  bail  below  for  Lang; 
that  the  bail  above  not  having  justified,  the  bail  bond  of  was  bad  to  the 

^  she!  iff,  and  that 

the  plaintiff  had  become  forfeited ;  that  Lang  had  con-      t>»il  bond 

was  lorfeited; 

fessed  the  action,  and  consented  thart;  judgment  should  that  w.  had 

requested  A*, 
J5.,  and  C.  to 

let  L.  be  at  large,  and  to  forbear  entering  up  judgment,  or  proceeding  against  the  bail  or  the 
sheriff  till  a  certain  day,  on  W^.'s  guaranteeing  the  security  of  i.'s  person  if  the  money  were 
not  paid  before  that  day  ;  and  the  agreement  further  set  forth  that  it  was  understood  and 
agreed,  and  W.  undertook  and  promised,  that  he,  W.,  would  render  L.  on  the  day  or  pay 
the  money,  in  consideration  that  A.,  B.,  and  C.  would  so  forbear.*  W.  having  broken  the 
agreement.  A.,  B.,  and  C.  declared  jointly  against  W.,  reciting  the  agreement  and  averring 
performance  on  the  part  of  A.y  B.,  and  C. :  Held,  that  B.  was  entitled  to  join. 

(b)  See  the  argument  in  arrest  of  judgment  in  the  Court  below,  and 
judgment  of  the  Court,  I^urse  and  Wife  v.  Wills,  4B,  ^  Ad,  739 

Vol.  I.  F  be 
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1834.      be  entered  and  execution  issue  for  137^.  155.  2d,  for 
debt  and  costs ;  that  the  plaintiff  had  requested  the  de- 
aii^ainst      fendants  to  allow  Lang  to  be  at  large,  and  to  forbear 

NUKSE. 

entering  up  judgment  or  taking  out  execution  on  the 
cognovit,  or  taking  proceedings  against  the  bail  or 
sheriff,  till  the  20th  day  of  February  then  next,  upon 
the  plaintiff  guaranteeing  to  the  defendants  the  security 
of  the  person  of  Lang  at  the  termination  of  that  period, 
provided  the  above-mentioned  sum  was  not  before 
then  paid.  The  recited  agreement  then  stated  that  it  was 
understood  and  agreed,  and  the  plaintiff  undertook  and 
promised,  that,  in  consideration  that  the  defendants 
should  not  nor  would  enter  up  judgment  or  sue  out 
execution  as  aforesaid,  nor  proceed  further  in  the  said 
suit  nor  take  any  further  step^  therein  either  against 
the  said  James  Lang^  the  said  sheriff,  or  the  said  bail, 
or  either  of  them,  upon  or  until  the  said  20th  day  of 
February  then  next,  the  plaintiff  should  and  would  on 
the  said  20th  day  of  February,  between  the  hours  of  ten 
and  four,  duly  render,  or  cause  to  be  rendered,  the  said 
James  Lang  into  the  custody  of  the  Marshal  of  the 
Marshalsea,  &c.  so  that  the  defendants  might  then  and 
there  and  thenceforth  have  the  full  security  of  the  body 
of  the  said  James  Lang  for  their  said  debt  and  costs,  or, 
in  default  thereof,  that  the  plaintiff  should  and  would 
then  pay  to  the  defendants  the  said  sum  of  137/.  155.  2d. 
The  declaration  further  stated  that,  before  the  day  on 
which  Lang  was  to  be  rendered,  it  was  further  agreed 
between  the  said  parties  at  the  request  of  the  plaintiff, 
that  the  time  for  rendering  Lang  should  be  extended  to 
the  first  day  of  Easter  term  then  next,  it  being  then 
and  there  fully  understood,  and  the  plaintiff,  in  con- 
sideration 
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sideration  of  the  premises  and  of  such  extension,  did 
then  and  there  promise  and  agree,  i  that  such  extension 
was  and  should  be  without  prejudice  to  the  guarantee  of 
the  plaintiff,  to  wit,  the  agreement  aforesaid,  that  is  to 
say,  that  the  plaintiff  should  and  would  duly  render 
L,ang  on  the  first  day  of  Easter  term,  or  in  default 
thereof  would  pay  to  the  defendants  the  said  sum  of 
137/.  155.  2d,   The  declaration  then  stated  a  further  ex- 
tension of  time  agreed  to  before  the  first  day  of  Easter 
term,  to  the  first  day  of  the  Trinity  term  then  next,  with 
a  promise,  expressed  in  the  same  manner,  to  render  on 
that  day  or  pay  the  money :  there  was  an  allegation  of 
performance  and  forbearing  by  the  defendants;  and  of  a 
breach  by  the  plaintiff  not  rendering  Lang  on  any  of 
the  days,  nor  paying  the  money.    The  second  count 
stated  the  agreement,  and  the  promise  therein  contained, 
and  the  breach,  as  in  the  first  count,  omitting  the  ex- 
tension of  time.    There  was  a  third  count  for  money 
lent,  and  for  money  paid,  and  for  money  due  on  an 
account  stated.    Plea,  the  general  issue.    Verdict  for 
the  defendants  in  error  on  the  first  and  second  counts, 
and  for  the  plaintiff  in  error  on  the  third  count.  This 
case  was  now  argued  before  Tindal  C.  J.,  Lord  Lynd" 
hurst  C.  B.,   ParJc^    Gaselee,   and  Alderson  Js.,  and 
Vaughan^  Bollandy  and  Williams  Bs. 

G.  T.  White  for  the  plaintiff  in  error.  The  agree- 
ments in  the  first  and  second  counts  do  not  furnish  a 
cause  of  action  maintainable  by  the  husband  and  wife 
jointly.  The  agreement  is  by  the  plaintiff  to  render 
Lang,  or  to  pay  the  money,  originally  in  consideration 
of  the  defendant  shewing  forbearance  to  Lang,  and 

F  2  ultimately 
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ISS^,  ultimately  (as  set  forth  in  the  first  count)  in  consideration 
'^^^  of  their  shewing  forbearance  to  the  plaintiff  himselEr 
againtt  This  agreement  is  collateral  to  the  original  debt,  inas- 
much  as  it  is  merely  a  new  contract  to  secure  a  previous 
debt.  In  Yard  v.  Eland  (a),  the  husband  of  an  execu- 
trix sued  alone  on  a  promise  made  to  the  plaintiff  to 
pay  rent  accrued  in  the  testator's  lifetime,  in  consider- 
ation that  the  plaintiff,  at  the  request  of  the  defendant, 
would  forbear  to  sue  the  defendant  till  Michaelmas ;  and 
motion  was  made  in  arrest  of  judgment,  because  the 
wife  was  not  joined.  But  it  was  held  good.  And 
Holt  C.  J.  said  that  the  wife  could  not  be  joined,  because 
she  was  neither  privy  to  th^  contract,  nor  the  person  to 
whom  the  money  ought  to  be  paid.  He  added,  that 
the  husband  might  have  released  the  debt,  and  there- 
fore forbearance  by  him  was  a  good  consideration  to 
maintain  assumpsit.  [Park  J.  In  Carthew's  report  of 
that  case  {h\  and  he  argued  it  himself,  it  is  said,  that 
there  would  have  been  a  nonsuit  if  the  wife  had  been 
joined,  because  no  promise  was  made  to  her,]  The 
case  shews  that  an  agreement  of  this  kind  is  col- 
lateral to  the  original  debt.  It  must  be  admitted  that 
the  wife  must  now  be  taken  to  have  had  an  interest  in 
the  original  debt  for  which  the  cognovit  was  given  to 
the  joint  plaintiffs  on  the  record  below.  But  the  new 
contract  would  not  have  survived  to  the  wife ;  she 
therefore  ought  not  to  have  been  joined :  Bidgood  v. 
Way  and  Wife  [c).  It  is  true  that  the  cases  in  the  books 
appear  to  be  contradictory.  But  the  instances  in  which 
the  wife  is  permitted  to  join  may  be  reduced  to  two 


(a)  1  Ld,  Raym,  568, 


(6)  Car/A.  462. 


(c)  2  r.  Bl.  1236. 

classes : 
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dassest  the  first,  in  which  there  is  a  demise  of  the  1834<. 
wife's  interest  in  land,  and  where  that  interest  is  held  " 

Wills 

to  give  her  a  cause  of  action ;  the  second,  where  the  "gainst 

Nurse. 

wife  is  allowed  to  join  because  the  consideration  is  a 
meritorious  cause  of  action  in  her,  as  in  Brashford  v. 
Buckingham  {a).  She  may  join  in  an  action  on  a  bond 
made  to  her  during  coverture  {b) ;  or  on  a  promissory 
note  made  to  her  during  coverture ;  Philliskirk  and  Wife 
V.  Pluck'well  (c).  In  that  case  Lord  Ellenborough  C.  J. 
and  Bayley  J.  both  appear  to  have  supported  the  action, 
on  the  ground  that  it  was  not  necessary  to  state  a  con- 
sideration to  the  wife,  the  note  importing  a  consideration 
for  the  promise  to  pay  according  to  its  tenor.  Here 
it  is  necessary  to  state  the  consideration,  which  is 
the  agreement  by  the  plaintiffs  in  the  first  action  to 
forbear.  [Tindal  C.J.  You  admit  that  the  wife 
could  have  sued  in  the  original  action;  therefore  the 
meritorious  cause  is  in  the  wife.]  Suppose  the  agreement 
to  forbear  had  been  broken,  and  that  execution  had 
issued  against  the  bail  below  in  the  original  action,  the 
plaintiff  in  error  could  not  have  brought  his  action  for 
the  breach  of  agreement  against  the  wife,  for  she  was  not 
a  contracting  party,  and  could  not  forbear.  [Lord 
Lyndhurst  C.  B.  You  may  assume  that  it  is  not  the 
wife's  agreement ;  that  is  admitted  in  the  judgment  given 
in  the  Court  below.]  In  the  judgment  below  it  was 
asked,  "  Supposing  all  mention  of  the  agreement  had 
been  omitted,  and  the  count  had  stated  that  the  de- 
fendant had  promised  to  pay  to  the  plaintiffs,  in  con- 

(a)  Cro.  Jac,  205. 

(6)  See  Fiw.  Ab.  Baron  and  Femej  T.  16.    Or  the  husband  may  sue 
alone ;  Howell  v.  Maine,  3  Lev.  403.  Selw.  JSf-  P.  288.  note  (12). 
(c)  2M.  4;  S.  393, 

F  3  sideration 
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1834.  sideration  that  they  should  not  nor  would  take  out 

'  execution  until  that  time,  and  that  no  execution  was 

Wills 

against  accordiuglv  taken  out,  would  not  such  a  count  have 

Nurse. 

been  good?"  Such  a  count  could  not  be  supported. 
The  forbearance  is  by  the  husband,  as  was  laid  down 
by  Lord  Ellenborough  C.  J.  in  Rumsey  v.  George  (a) ; 
the  consideration,  therefore,  arising  wholly  during  co- 
verture, would,  in  the  case  supposed,  move  from  the 
husband  alone,  and  would  not  support  a  promise  to  pay 
to  husband  and  wife.  It  is  further  said  in  the  judgment 
below,  "  Supposing  that  the  mention  of  the  wife's  agree- 
ment had  been  omitted,  and  that  of  the  other  parties 
stated,  and  that  the  consideration  for  the  promise  had 
been  alleged,  as  before,  to  be  the  forbearance  of  the 
plaintiffs  to  sue  out  execution,  would  such  a  count  be 
objectionable  ?  In  either  case,  the  forbearance  by  all  is 
a  sufficient  consideration  for  the  promise."  The  ob- 
jections to  a  count,  framed  as  on  the  former  supposition, 
apply,  a  fortiori,  to  such  a  count  as  that  last  supposed  : 
and  it  is  not  a  forbearance  by  all,  because  the  wife  has 
not  the  power  to  forbear.  She  therefore  does  no  act, 
and  makes  no  promise,  and  is  consequently  no  party  to 
the  contract  upon  which  the  action  is  brought.  But 
the  supposition,  that  the  agreement  may  be  struck  out, 
is  not  it§elf  admissible ;  as  the  record  now  stands,  the 
agreement  is  the  main  part  of  the  contract.  On  the 
contrary,  the  record  may  be  read  as  if  the  words, 
"  undertook  and  promised,"  &c.  were  struck  out,  for 
such  words  are  not  necessary  in  pleading  where  the 
consideration  raises  the  promise  (b).    Then  all  that  re- 

(a)  IM.  4:  S.  180. 

{b)  See  Mountford  and  Another  v.  Horton,  2  iV.  R.  62. 

mains 
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mains  is  the  undertaking  of  the  defendants  to  forbear  on 
the  "plaintiff's  guarantee,  and  at  his  request ;  to  which 
undertaking  the  wife  is  legally  no  party.  Again,  as  this 
is  a  promise  to  pay  the  debt  of  a  third  person,  the  con- 
tract could  not  have  been  made  available  without  a 
signed  agreement,  by  the  fourth  section  of  the  statute 
of  frauds,  29  Car,  c.  3.  The  wife  could  not  be  a 
formal  party  to  such  an  agreement.  [Tindal  C.  J.  It 
might  be  made  without  the  wife,  in  point  of  form.  Sup- 
pose the  husband  had  died  before  the  time  of  for- 
bearance had  expired,  would  the  wife  have  been  bound 
to  forbear  ?]  She  would  not :  she  had  no  power  to  con- 
tract to  forbear.  [Tindal  C.J.  The  Court  would  have 
prevented  execution  from  being  sued  out,  on  the  ground 
that  the  husband,  while  he  was  dominus  litis,  had  con- 
tracted to  forbear.] 

F.  Kelly  for  the  defendants  in  error.  This  record 
must  certainly  be  understood  as  if  it  had  been  stated 
that  the  husband  promised  to  forbear,  without  mention- 
ing the  wife.  But  the  fallacy  of  the  argument,  by  which 
it  is  attempted  to  shew  that  the  consideration  moves 
from  the  husband  only,  lies  in  assuming  that  the  promise 
to  forbear  is  the  whole  consideration.  The  consider- 
ation consists  essentially  of  three  parts :  first,  the  cog- 
novit ;  secondly,  the  promise  to  forbear ;  thirdly,  the 
forbearance  by  all  the  defendants.  No  one  of  these 
parts  forms  by  itself  the  consideration  for  the  contract 
of  the  plaintiff.  It  is  not  true  that  the  forbearance  was 
by  the  husband  only;  the  promise  was  by  him  only, 
but  the  wife  was  a  party  to  the  actual  forbearance ;  for 
that  forbearance  is  exercised  by  the  parties  to  the 

F  4?  original 
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1834.      original  proceeding.    It  may  be  true,  that  the  promise 
could  not  have  bound  the  wife  after  her  husband's  death ; 

Wills 

against      but  it  is  not  uecessary  that  every  constituent  part  of  a 

Nurse. 

consideration  should  move  from  the  party  suing.  Sup- 
pose the  husband,  without  the  privity  of  any  of  the 
other  parties,  had  also  promised  to  do  some  additional 
act,  the  other  parties  would  not  the  less  have  been  en- 
titled to  join  in  an  action  on  the  contract.    So,  here, 
the  circumstance,  that  the  wife  is  not  a  party  to  the 
promise,  would  not  prevent  her  from  being  a  party  to 
the  rest  of  the  consideration.    In  Yard  v.  Eland  {a). 
Holt  C.  J.  says,  "  if  the  money  had  been  to  be  paid  to 
the  wife,  then  there  might  have  been  some  reason  to 
join  her  with  the  husband."    [Lord  Lyndhurst  C.  B, 
The  plaintiff  says  to  the  husband,  you  and  your  wife 
have  obtained  a  judgment  against  my  friend ;  now,  if 
you,  the  husband,  will  not  enforce  this,  I  promise  to 
pay  to  you  and  your  wife.    There  is  both  a  consider- 
ation moving  from,  and  a  promise  made  to,  husband 
and  wife.]    Such  a  promise  was  held  to  be  a  good 
ground  of  action  by  husband  and  wife,  in  Prat  and 
Wife  V.  Taylor  {h).    [  Tindal  C.  J.  The  consideration 
laid  in  the  present  record  is  not  a  by-gone  forbearance ; 
there  is  a  promise  to  forbear,  and  you  go  on  to  allege 
that,  after  the  plaintiff  in  error  had  contracted,  you  did 
forbear  in  fact :  is  that  a  meritorious  consideration  for 
the  plaintiff's  contract,  moving  from  the  wife  ?]  After 
verdict,  the  Court  will  look  at  the  v/hole  record.  In 
Weller  and  Others    Baker  {c\  the  husbands  and  wives 
joined  in  an  action  on  the  case,  for  an  infringement  on 


(a)  1  Ld,  Rai/m,  368  (6)  Cro.  Eliz,  61.         (c)  2  Wils.  414. 

the 
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the  exclusive  right  of  the  wives  to  exercise  the  business 
of  dippers  at  Tunhridge  Wells,  \ParJc  J.  cited  Dunstan 
and  Wife  v.  Bumell  and  Others  (a)].  The  cases  all  rest 
upon  the  fact  of  the  meritorious  cause  being  in  the  wife. 
In  Huggins  v.  Durham  and  Wife  {b),  husband  and  wife 
were  held  to  be  well  joined  in  an  action  of  debt  on  the 
escape  of  a  prisoner  who  had  been  committed  for  non- 
payment of  a  sum  found  by  the  Master  in  Chancery  to 
be  due  to  the  husband  and  wife,  and  ordered  to  be  paid 
to  the  husband.  In  Bidgood  v.  Way  and  Wife  (c),  the 
action  was  for  the  use  and  occupation  of  lands  which  did 
not  appear  to  belong  to  the  wife ;  and  there  was  also  a 
count  for  money  had  and  received  to  the  use  of  the 
husband  and  wife.  The  dictum  of  Lord  Ellenborough  C.  J. 
in  Bumsey  v.  George  {d\  shews  only  that  the  husband 
may  sue  alone,  by  virtue  of  his  right  to  reduce  a  chose 
in  action  of  the  wife  into  possession. 

G.  T.  White  in  reply.  The  consideration  is  the  exe- 
cutory contract  to  forbear.  If  that  be  made  by  the 
husband  alone  he  must  sue  alone.  [Lord  Lynd' 
hurst  C.  B.  The  husband  and  wife  are  jointly  interested 
in  the  judgment  and  the  sum  to  be  recovered  by  it; 
then  there  is  an  actual  forbearance  by  both  in  pur- 
suance of  a  promise  by  one.  The  law  will  consider  it 
as  an  inconvenience  suffered  by  both.]  The  wife  can 
sustain  no  inconvenience ;  for  it  rests  with  the  husband 
alone  to  put  the  judgment  in  force.  [Lord  Lynd- 
hurst  C.  B.  Is  not  the  property  joint  ?]  A  wife  is  joined 
in  an  action,  in  order  that,  if  she  survive  her  husband, 

(a)  1  Wils,  224.  {b)  2  Sir,  726. 

(c)  2  W.  Bl,  1236.  {d)  1  M,  ^  S.  180. 

she 
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she  may  take  advantage  of  the  record  as  a  party :  she 
can,  therefore,  suffer  no  inconvenience  during  the  hus- 
band's life.  In  Huggins  v.  Durham  and  Wife  (a),  the 
v^ife  would  have  joined  in  taking  advantage  of  the  order 
in  Chancery,  and  was  therefore  injured  by  the  escape. 
So  in  Weller  v.  BaJcer  {b%  and  Dunstan  and  Wife  v. 
Bitmell  {c\  there  was  an  immediate  injury  to  the  wife's 
interest.  The  case  of  Prat  and  Wife  v.  Taylor  {d) 
cannot  be  supported,  for  the  action  there  was  for  money 
advanced  by  the  wife' during  coverture,  and  to  be  re- 
paid to  her. 

TiNDAL  C.  J.  This  is  certainly  a  case  of  consider- 
able nicety ;  but,  on  the  whole,  we  are  of  opinion  that  it 
ranges  itself  within  that  class  of  cases  in  which  husband 
and  wife  may  join.  The  wife  is,  as  to  part  of  the  con- 
sideration, the  meritorious  cause  of  action.  We  find 
that  there  was  a  cognovit  given  by  the  defendant  below, 
in  an  action  to  which  the  wife  was  a  party,  as  one  of  the 
joint  plaintiffs.  Then  we  come  to  the  question  on  the 
promise  to  forbear.  Take  that  to  be,  as  it  is  in  the 
legal  view,  a  promise  by  the  husband  only ;  it  is,  how- 
ever, made  with  reference  to  a  subject-matter  in  which 
the  wife  is  interested.  That  promise  is  followed  up  by 
a  forbearance  by  all  the  plaintiffs  below;  and  the  de- 
fendant's promise  was  made  to  the  husband  and  wife : 
at  any  rate  the  defendant  below  consents  to  have  it  so 
tjonsidered,  for  his  agreement,  in  point  of  form,  is  with 
both  husband  and  wife.  Again,  we  must  consider  that 
the  wife  has  been  prejudiced ;  for  she  is  entitled  to  the 

(a)  2Str.  726.  (b)  2  mis,  414. 

(c)  1  WUs.  224.  (rf)  Cro.  Eliz,  6L 
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money  which,  but  for  the  forbearance,  would  be  pro-  1834?. 
duced  by  the  original  judgment.    This  case  resembles 
that  of  a  bond  given  to  the  wife  during  coverture.    The  against 
interest  of  the  wife  forms  a  substratum,  upon  which  her 
right  to  join  in  an  action  may  be  founded. 

The  rest  of  the  Court  concurred. 

Judgment  of  the  Court  of  King's  Bench  affirmed. 


Wardroper  against  Richardson.  ^^wSd. 

PL  ATT  moved  for  a  rule  calling  on  the  plaintiff's  A  sheriff  or 
,    judge  of  an  in- 

attorney  to  produce  the  record  and  postea  in  this  ferior  court,  to 

.        1.1        r  whom  a  cause 

cause  before  the  mayor  of  Chichester^  being  the  judge  of  is  sent  by  writ 

,  ,  J  of  trial  under 

a  court  oi  record  before  whom  the  cause  was  tried  3  8c4W.4. 
(by  writ  of  trial  pursuant  to  3  &  4  ^.4.  c,  42.  5. 17.)j  no*piwer^of**^ 
in  order  that  he  might  certify  thereon,  to  deprive  the  deptive"of*cost9 
plaintiff  of  costs,  according  to  43  Eliz,  c.  6.  s.  2.  (a),  the  ^^'"IJj^'^V.'e. 
damages  having  been  below  405.    To  shew  the  general  ^'  ^* 
authority  of  the  Court  to  make  such  an  order  in  this 
stage  of  the  cause,  Flatt  cited  Foxall  v.  Banks  [b) 

(a)  Which  enacts,  that  "  If  upon  any  action  personal  to  be  brought  in 
any  of  her  Majesty's  courts  at  Westminster,  not  being  for  any  title  or 
interest  of  lands,  nor  concerning  the  freehold  or  inheritance  of  any  lands, 
nor  for  any  battery,  it  shall  appear  to  the  Judges  for  the  same  court, 
and  so  signified  or  set  down  by  the  Justices  before  whom  the  same  shall  be 
tried,  that  the  debt  or  damages  to  be  recovered  therein  in  the  same  court 
shall  not  amount  to  the  sum  of  forty  shillings  or  above,  that  in  every  such 
case  the  Judges  and  Justices  before  whom  any  such  action  shall  be  pursued, 
shall  not  award  for  costs  to  the  party  plaintiff  any  greater  or  more  costs 
than  the  sum  of  the  debt  or  damages  so  recovered  shall  amount  unto,  but 
less  at  their  discretions." 

{b)  5B»^  Aid.  536. 

and 
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1834.      and  he  contended  that  the  issuing  of  a  writ  of  trial 
made  no  difference,  for  the  cause  was  still  in  the  superior 

Wardroper  ^ 

RicHrRD^oN  though  the  power  of  trying  had  been  delegated 

to  the  officer  of  an  inferior  one.  The  words  of  the 
statute  of  Elizabeth  apply  to  any  judge  before  whom 
the  trial  may  take  place :  if  they  could  be  limited  so  as 
to  exclude  the  officer  trying  under  this  writ,  it  might 
also  be  said  that  a  Judge  at  the  assizes  could  not  cer- 
tify unless  he  were  a  J udge  of  the  court  from  which  the 
record  came. 

Lord  Den  MAN  C.  J.  We  are  of  opinion  that  the 
statute  of  Elizabeth  does  not  apply  to  this  case.  There 
will  therefore  be  no  rule. 

LiTTLEDALE  J.  The  words  "Judges"  and  "  Justices" 
in  the  statute  of  Elizabeth  cannot  mean  any  but  the 
Judges  and  Justices  of  the  courts  at  Westminster, 

Parke  J.  It  certainly  was  not  intended  by  3  &  4  4. 
c.  42.  5.17.  to  give  the  power  of  certifying  to  sheriffs 
and  other  Juges  to  whom  causes  were  sent  by  writ  of 
trial.  There  was  once  a  clause  in  the  bill  to  this  effect, 
but  it  was  struck  out. 


Patteson  J.  The  eighteenth  section  of  3  &  4  4. 
c,  42.  gives  the  sheriff  or  other  judge  there  mentioned 
authority  to  certify  that  judgment  ought  no(  to  be  signed 
immediately ;  and  it  gives  him  the  like  powers  with 
respect  to  amendment  as  are  thereinafter  given  to 
Judges  at  Nisi  Prius ;  but  it  does  not  speak  of  certify- 
ing to  deprive  of  costs. 

Rule  refused. 
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BoTCHERBY  and  Another,  Assignees  of  James  ^^^gt?'  * 
and  John  Whitehead,  Bankrupts,  against 
Lancaster. 

TROVER.    At  the  trial  before  Gumey  B.,  at  the  Held,  by  Lord 
.  .  -  Denman  C.  J., 

Lancaster  opring  assizes  1833,  a  deed  was  produced  jparkey  and 
by  the  plaintiffs,  which  they  relied  upon  as  an  act  of  and  semble  per 
bankruptcy.  It  was  made  between  the  bankrupts  of  the  ^afthe  execu- 
first  part,  Brown,  a  banker,  of  the  second  part,  and  by"^hkh*a^^ 

several  creditors  of  the  bankrupts  of  the  third  part,  and  party  conveys 

^  *^  his  whole  pro- 

purported  to  be  an  assignment  by  the  bankrupts  to  ^^J^" his^ 
Brown  of  all  their  property  for  the  benefit  of  the  above-  creditors,  is  a 

sufficient  act  of 

mentioned  creditors.   The  attesting  witness  proved  that  bankruptcy  to 

sustain  a  com- 

it  was  executed  on  the  day  of  which  it  bore  date,  but  mission,  though 
he  did  not  recollect  under  what  circumstances,  nor  did  executed  by  the 
he  at  the  time  know  the  contents  of  the  instrument.  only,*^andis 
The  date  was  April  1 7th,  and  the  commission  issued  on  have^beenacted 
the  22d.    The  deed  was  executed  by  the  bankrupts,  j^ave  passed  out 
but  not  by  any  of  the  creditors.   It  appeared  (by  a  note  ^^^^ 
upon  it)  to  have  been  exhibited  before  the  commis- 
sioners, but  there  was  no  evidence  of  its  having  been 
otherwise  acted  upon.   The  plaintiffs  had  a  verdict.  In 
Easter  term  1833  F.  Pollock  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  that  certain  evidence  had  been 
improperly  received ;  but  on  the  learned  Judge's  report 
being  now  read,  it  appeared  that  the  objectionable  evi- 
fJence  had  not  gone  to  the  jury. 


Wight- 
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1834?.  Wightman  shewed  cause.    As  the  case  now  stands, 

the  only  ground  upon  which  the  rule  could  be  sup- 

BOTCHERBT  ^ 

against       ported  (if  the  defendant  were  at  liberty  to  raise  that 

Lancaster. 

point),  is,  that  the  assignment  was  not  an  act  of  bank- 
ruptcy. And  as  to  that  the  only  question  is,  whether 
the  bankrupts  in  fact  executed  a  deed  conveying  all  their 
property ;  for  if  they  did,  as  such  a  deed  is  clearly  valid 
as  against  them,  and  divests  them  of  all  their  property : 
it  is  an  act  of  bankruptcy,  unless  collusion  with  the 
petitioning  creditor  be  shewn,  as  in  Marshall  v.  Bark- 
*worth  (a).  Collusion,  however,  is  not  even  suggested  in 
this  case,  nor  is  there  any  evidence  to  shew  that  the  deed 
was  kept  secret ;  on  the  contrary,  in  five  days  the  com- 
mission is  issued,  and  the  deed  appears  to  have  been 
produced  to  the  commissioners.  There  remains,  there- 
no  ground  for  the  rule. 

F,  Pollock  (with  whom  was  Hoggins)  contra.  This 
was  a  deed  produced  by  the  assignees  without  evidence 
that  it  was  ever  in  the  custody  of  any  person  for  the 
benefit  of  the  creditors,  or  even  out  of  the  bankrupt's 
possession.  It  might  be  a  mere  pocket  act  of  bank- 
ruptcy, to  be  brought  into  operation  or  not,  according 
to  circumstances.  [ParJce  J.  Is  there  any  authority  to 
shew  that  such  a  conveyance  by  a  bankrupt  must  have 
passed  into  the  hands  of  other  persons  to  constitute  an 
act  of  bankruptcy  ?  In  Pulling  v.  Tucker  (b\  the  con- 
veyance relied  upon  was  found  among  the  bankrupt's 
papers,  and  yet  it  was  held  a  good  act  of  bankruptcy.] 
It  would  be  a  double  fraud  if  such  a  conveyance  as 
this  could  be  executed,  and  then  reserved,  to  operate 

(o)  4  J?.  ^  Ad,  508.  (6)  4  5.  ^  Aid,  582. 
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as  an  act  of  bankruptcy  or  not  as  occasion  might  1834. 
require. 


Lord  Denman  C.  J.  From  the  manner  in  which 
this  case  was  first  moved,  I  do  not  think  it  is  open  to 
the  Court  to  go  into  the  question  now  raised,  but  I 
have  no  doubt  that  the  assignment  was  an  act  of 
bankruptcy. 

LiTTi,EDALE  J.  My  imprcssion  also  is  that  it  was  an 
act  of  bankruptcy,  though  it  is  a  point  capable  of  being 
argued. 

Parke  J.  I  have  no  doubt  that  the  conveyance  was 
an  act  of  bankruptcy.  The  defendant's  counsel  appears, 
from  the  learned  Judge's  report,  to  have  felt  a  difficulty 
in  contesting  it  at  the  trial.    I  feel  none  upon  the  point. 

Patteson  J.  I  have  no  doubt  that  this  was  an  act 
of  bankruptcy.  To  hold  otherwise  we  must  import 
into  the  case  a  great  deal  which  was  not  in  evidence ; 
that  the  transaction  was  collusive,  and  that  the  deed  was 
not  to  be  acted  upon,  which  we  have  no  right  to  as- 
sume. Pulling  V.  Tucker  {a)  is  a  strong  authority  on 
the  point.  At  the  same  time  I  doubt  whether  the  ques- 
tion was  open  to  the  Court  upon  this  motion. 

Rule  discharged. 

(a)  ^B.  ^  Aid.  582. 
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The  King  against  The  Churchwardens  of  the 
Parish  of  St.  Pancras,  Middlesex. 

gIR  James  Scarlett  had  obtained  a  rule  in  Hilary  term 
last,  calling  upon  the  defendants  to  shew  cause  why 
a  mandamus  should  not  issue,  commanding  them  to 
assemble  the  parishioners  in  manner  required  by  the 
statute  1  &  2  4.  c.  60.,  (entitled  "  An  act  for  the 
better  regulation  of  vestries,  and  for  the  appointment  of 
auditors  of  accounts,  in  certain  parishes  of  England  and 
Wales")  in  order  to  elect  a  vestry  and  auditors  of 
accounts.  The  object  of  this  application  was  to  contest 
the  titles  of  the  persons  then  acting  as  vestrymen  and 
auditors  under  the  statute,  which  had  been  adopted  in 

lot,  from  the  original  vestry,  at  the  first  election,  one  third  of  the  number  of  vestrymen 
then  existing  (whatever  the  full  regular  number  of  the  original  vestry  would  be) ;  at  the 
second  election,  half  the  number  of  the  original  vestrymen  then  existing ;  at  the  third  election, 
all  the  remaining  original  vestrymen. 

2.  A  parish  adopting  the  act  had  previously  been  divided  into  four  districts,  for  the  more 
conveniently  collecting  the  rates,  and  this  division  had  been  adopted  for  taking  the  poll 
in  the  election  of  members  of  parliament ;  a  small  part  also  of  the  parish  was  annexed 
to  a  part  of  an  adjoining  parish,  and  separated  from  the  original  parish,  for  ecclesiastical 
purposes :  Held,  that  the  election  of  vestrymen  and  auditors  might  be  made  in  one  place  of 
the  parish  only. 

S.  If  a  parish  adopting  the  act  be  within  the  metropolitan  police  district  or  the  city  of 
London,  or  contain  more  than  3000  resident  householders,  the  qualification  for  vestrymen 
is,  that  they  should  be  resident  householders,  and  should  also  be  rated  to  the  poor  rate  of 
the  parish  on  an  annual  rental  of  not  less  than  40/. ;  but  the  rental  may  be  made  up  of  tene- 
ments separately  held,  and  not  in  the  occupation  of  the  vestrymen. 

4.  The  qualification  must  be  perfect  at  the  time  of  election,  but,  if  unqualified  persons  be 
elected,  this  does  not  avoid  the  election  of  qualified  vestrymen  or  auditors  elected  at  the 
same  time. 

5.  A  parish  which  adopted  the  act,  had  previously  been  governed  by  a  vestry  established 
by  a  local  act,  which  defined  the  qualification  of  a  vestryman,  and  prescribed  an  oath  to  be 
taken  before  any  vestryman  should  be  capable  of  acting  in  the  execution  of  that  local  act; 
by  the  oath,  the  person  swore  to  execute  the  powers  reposed  in  pursuance  of  the  same,  and 
that  he  was  possiessed  of  the  qualification  prescribed  thereby,  which  was  different  from  that 
required  by  1  &  2  WT.  4.  c.  €0. :  Held,  that  this  oath  was  not  to  be  taken  by  the  vestrymen 
elected  under  the  latter  ajct. 

the 


1834. 


Thursday, 
April  24th. 


1.  When  the 
act  for  the 
better  regula- 
tion of  vestries, 
1  &  2  4. 
c.  60.  has  been 
adopted  in  a 
parish,  there 
must  be  elected, 
at  each  of  the 
first  three  an- 
nual elections, 
one  third  of  the 
v^rhole  number 
of  which  the 
vestry  chosen 
under  the  act  is 
ultimately  to 
consist;  and 
there  must  be 
deducted,  by 
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the  parish  according  to  the  provisions  contained  in  the 
act  {a).    Upon  the  facts  disclosed  in  the  affidavits,  as 

to 

(a)  1  &  2  W.  4.  c.  60.  s.  2.  enacts,  that  one  fifth,  at  least,  of  the  fate- 
payers  of  a  parish,  or  any  number  of  them  amounting  to  not  less  than 
fifty  parishioners,  may  deliver  a  requisition  to  the  churchwardens,  or  one 
of  them,  requiring  them  to  ascertain  whether  a  majority  of  the  rate-payers 
of  the  parish  wish  the  provisions  of  the  act  to  be  adopted  in  the  parish. 
The  third,  fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  and  tenth  sections 
contain  provisions  for  ascertaining  the  wish  of  the  ratepayers,  and  the 
formalities  requisite  for  making  and  promulgating  the  acceptance  of  the 
act.  The  other  provisions  of  the  act  applicable  to  the  case  in  the  text  arc 
the  following  X' — ' 

Section  22.  provides,  that  when,  by  reason  of  the  populousness  of  any 
parish,  the  said  parish  shall  have  been,  or  shall  be,  divided  into  districts  for 
ecclesiastical  or  other  purposes,  then  and  in  that  case  the  votes  (in  the 
election  of  vestrymen)  shall  be  taken,  according  to  the  mode  of  election 
before  stated  in  the  act,  in  some  convenient  place,  at  the  discretion  of  the 
churchwardens,  in  each  of  the  several  districts  of  the  said  parish. 

Section  23.  enacts,  that  in  all  parishes  adopting  this  act,  the  vestry- 
appointed  and  elected  as  herein-before  mentioned  shall,  when  the  said 
act  shall  come  into  full  effect,  consist  of  a  certain  number  of  resident 
householders ;  that  is  to  say,  twelve  vestrymen  for  every  parish  in  which 
the  number  of  rated  householders  shall  not  exceed  1000;  and  twelve 
other  additional  vestrymen,  that  is,  twenty-four  vestrymen,  for  every 
parish  in  which  the  rated  householders  shall  exceed  1000;  and  twelve 
other  additional  vestrymen,  that  is,  thirty-six  vestrymen,  for  every  parish 
in  which  the  number  of  rated  householders  shall  exceed  2000 ;  and  so  on 
at  the  proportion  of  twelve  additional  vestrymen  for  every  1000  rated 
householders :  provided  always,  that  in  no  case  the  number  of  vestrymen 
shall  exceed  1 20 :  provided  always,  that  in  any  parish  wherein  a  greater 
number  of  vestrymen  are  given  by  special  act  of  parliament  than  the 
proportions  aforesaid  will  amount  to,  that  then  the  number  of  vestrymen 
shall  remain  the  same  as  given  by  such  act  of  parliament ;  and  provided 
always,  that  the  rector,  district  rectors,  vicar,  perpetual  curate,  and 
churchwardens  of  the  said  parish,  shall  constitute  a  part  of  the  said  vestry, 
and  shall  vote  therein,  in  addition  to  the  vestrymen  as  aforesaid  elected 
under  this  act :  provided  always  that  no  more  than  one  such  rector  or 
other  such  minister  as  aforesaid,  from  any  one  parish  or  ecclesiastical 
district  as  aforesaid,  shall  ex  officio  be  a  part  of  or  vote  at  any  vestry 
meeting. 

Section  24.  enacts,  that  at  the  first  election  for  vestrymen  after  the 
adoption  of  this  act  in  any  parish,  one  third  of  the  then  existing  vestry,, 
or  the  nearest  number  thereto,  but  not  exceeding  the  same,  shall  retire 

Vol.  I.  G 
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The  King 
against 

The  Church- 
wardens ot 

St.  Pancras, 
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to  which  there  was  no  dispute,  five  objections  were 
taken  to  the  titles. 


The  King 
against 


First.  Before  the  adoption  of  the  act  1  &  2     4.  c.  60., 

the 


The  Church- 
wardens of 
St.  Pancras. 


from  office  (such  portion  to  be  determined  by  lot),  and  the  parishioners 
duly  qualified  shall  elect  a  number  of  vestrymen  equal  to  one  third  of  the 
vestry,  to  be  cljiosen  according  to  the  provisions  of  this  act  j  and  that  on 
the  next  ensuing  annual  election  for  vestrymen,  one  half,  or  as  nearly  as 
njay  be  one  half,  of  the  remaining  part  of  the  first  aforesaid  vestry  shall 
retire  from  office  (such  portion  to  be  determined  by  lot),  and  the  parish- 
ioners duly  qualified  shall  again  elect  a  number  of  vestrymen  equal  to 
one  third  of  the  vestry,  to  be  chosen  according  to  the  provisions  of  this 
act;  and  that  on  the  next,  that  is  to  say,  the  third  annual  election  for 
vestrymen,  the  last  remaining  portion  of  the  vestry  as  aforesaid  shall 
retire  from  office,  and  the  parishioners  duly  qualified  shall  elect  vestrymen 
in  like  manner  and  number  as  at  the  two  preceding  elections,  so  as  to 
fill  up  the  vestry  to  the  exact  number  of  vestrymen  prescribed  by 
this  act. 

Section  25.  enacts,  that  at  every  subsequent  annual  election  those 
vestrymen  who  have  been  three  years  in  office  shall  go  out  of  office,  and 
the  parishioners  shall  elect,  according  to  the  provisions  of  this  act,  other 
vestrymen,  to  the  number  of  one  third  of  the  total  number  of  which  such 
vestry  shall  consist,  as  also  fill  up  any  vacancies  which  may  have  occurred 
from  death  or  other  causes :  provided  always,  that  any  or  all  of  the 
vestrymen  so  going  out  by  rotation  may  be  immediately  eligible  for 
re-election. 

Section  26*.  enacts,  that  the  vestry  elected  under  this  act  in  any  parish 
not  within  the  metropolitan  police  district,  or  the  city  of  London,  shall 
consist  of  resident  householders  rated  or  assessed  to  the  relief  of  the  poor 
upon  a  rental  of  not  less  than  ]  01.  j  and  no  person  shall  be  capable  of 
acting  as  one  of  the  said  vestry  unless  he  shall  be  the  occupier  of  a  house, 
lands,  tenements,  or  hereditaments,  rated  or  assessed  upon  the  afore- 
mentioned amount  of  rental  within  the  parish  for  which  he  is  to  serve  : 
provided  always,  that  if  the  parish  adopting  this  act  should  be  within  the 
metropolitan  police  district,  or  the  city  of  London,  or  if  the  resident 
householders  therein  should  amount  to  more  than  SOOO,  then  and  in  that 
case  the  vestry  elected  imder  this  act  shall  consist  of  resident  householders 
rated  or  assessed  to  the  relief  of  the  poor  of  such  parish  upon  a  rental  of 
net  less  than  40/.  per  annum. 

Section  27.  Provided  always  that  tiothing  in  this  act  shall  be  deemed, 
construed,  or  taken  to  repeal,  alter,  or  invalidate  any  local  act  for  the 
government  of  any  parish  by  vestries,  or  for  the  management  of  the  poor 
by  any  board  of  directors  and  guardians,  or  for  the  due  provision  for 


divine 
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the  affairs  of  the  parish  were  under  the  management  of  1834. 
a  select  vestry,  established  by  stat.  59  G.  3.  c.  xxxix.     x^e  King 
(local  and  personal  acts,  public).    Under  the  earlier  against 

^  ^  .  The  Church- 

act  the  number  of  vestrymen,  including  the  vicar  and     wardens  of 

St.  Pancras. 

churchwardens,  was  not  to  exceed  122.  The  last 
election  under  this  act  took  place  in  June  1831,  when 
the  number  of  122  was  filled  up,  the  vicar  and  the  two 
churchwardens  forming  a  part.  The  first  election 
under  the  new  act  took  place  on  the  28th  of  Mm/  1832. 
The  number  of  rated  householders  in  the  parish  then 
exceeded  9000 ;  so  that  the  number  of  vestrymen  to  be 
finally  completed  under  the  twenty-third  section  of  the 
latter  act  was  120,  exclusively  of  the  vicar  and  the  two 
churchwardens  for  the  time  being.  There  were  at  the 
time  of  that  election  fourteen  vacancies  in  the  vestry 
elected  under  the  earlier  act ;  so  that  the  whole  existing 
number  amounted  only  to  105,  besides  the  vicar  and  the 
two  churchwardens.  Thirty-five  of  the  105  were  lotted 
off  at  the  meeting,  in  pursuance  professedly  of  the 
twenty-third  and  twenty-fourth  sections  of  the  later  act, 
and  forty  new  vestrymen  were  chosen.  These  forty, 
with  the  seventy  remaining  from  the  105,  and  the  vicar 
and  churchwardens  for  the  time  being,  managed  the 
affairs  of  the  parish  till  the  second  election  under  the 
later  act,  which  took  place  on  the  2 2d  of  Mai/  1833. 

divine  Worship  within  the  parish,  and  the  maintenance  of  the  clergy 
officiating  therein,  otherwise  than  is  by  this  act  expressly  enacted 
regarding  the  election  of  vestrymen  and  auditors  of  accounts. 

Section  33.  provides  for  the  election  of  rate-payers  to  be  auditors  of 
accounts ;  the  election  to  be  made  by  persons  duly  qualified  to  act  as 
•vestrymen,  and  to  take  place  at  the  time  and  under  the  forms  of  the 
election  for  vestrymen;  the  auditors  to  be  qualified  to  be  elected  as 
vestrymen,  but  not  to  be  vestrymen. 

G  2  There 
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18S4»      There  were  then  twelve  more  vacancies  in  the  number 
The  King  Original  vestry ;  so  that  the  number  which  re- 

Th"^Ch**'  h    '^^^'^^^  ®^       original  vestry  (exclusively  of  the  vicar 

wardens  of  and  churchwardens),  was  reduced  from  seventy  to  fifty- 
Sx.  Pancras. 

eight:  twenty-nine  of  these  were  lotted  offj  and  forty 
new  vestrymen  elected.  These  forty,  with  the  forty 
elected  in  the  preceding  year,  the  twenty-nine  remaining 
of  the  original  vestry,  the  vicar,  and  the  two  church- 
wardens for  the  time  being,  constituted  the  vestry  of 
which  the  title  was  now  impeached.  It  was  objected 
that,  in  1832,  the  original  vestry  should  have  been 
reduced  by  deducting  from  the  gross  number,  of  which 
it  would  have  consisted,  exclusively  of  the  vicar  and 
churchwardens,  had  no  vacancies  occurred,  the  nearest 
number  to  one  third  of  that  gross  number,  so  that  the 
119  should  have  been  reduced  by  forty  in  all ;  and  that, 
a  reduction  of  fourteen  having  already  taken  place  by 
the  vacancies  which  had  occurred,  there  should  have 
been  lotted  off  only  twenty-six;  and  further  that,  in 
1833,  the  number  which,  after  the  last  election,  had 
remained  of  the  original  vestry,  without  taking  into 
account  the  diminution  by  the  subsequent  vacancies, 
should  have  been  reduced  by  deducting  one  half  of 
that  remainder  ;  that  is  to  say,  by  deducting  thirty-five 
from  the  seventy ;  and  that,  as  a  reduction  of  twelve 
had  already  taken  place  by  the  vacancies  which  had 
occurred,  there  should  have  been  lotted  out  only 
twenty- three. 

Secondly.  Before  the  passing  of  the  earlier  act,  the 
parish,  which  is  very  populous,  had  been  divided  into 
four  districts,  for  the  purpose  of  assigning  the  collection 
of  the  poor  rates  to  different  collectors.    The  parish 

forms 
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forms  part  of  the  borough  of  Mary-le-bone,  which  returns  1834. 


The  Kino 


two  members  to  parliament,  under  statutes  2  W.  4.  cA5. 

5.  3.,  and  2  Sc  3       4!,  c,  64.  s.  35.    This  division  had  against 

The  Church- 
been  adopted  for  separately  taking  the  poll,  on  the  only     wardens  of 

two  occasions  of  electing  members  which  had  occurred, 
by  the  returning  officer  of  the  borough,  under  the  power 
given  to  him  by  2  TV,  4.  c,  4i5,  s.  68.  (a).  Between  the 
elections  of  1832  and  1833,  a  small  part  of  the  parish, 
comprehended  in  one  of  these  four  districts,  had  been 
formed,  under  the  powers  conferred  by  the  acts  for 
building  churches,  into  a  chapelry,  together  with  a 
part  of  an  adjoining  parish,  and  was  separated  from  the 
rest  of  the  parish  of  St.  Pancras  for  ecclesiastical 
purposes.  Both  in  1832  and  1833,  the  election  of  the 
vestry  had  been  made  for  the  whole  parish,  in  one  only 
of  the  four  district?,  which  was  not  the  district  com- 
prehending the  part  separated  for  ecclesiastical  purposes. 
It  was  objected  that,  under  the  provisions  of  the 
twenty-second  section  of  1  &  2  4.  c.  60.,  there  ought 
on  each  occasion  to  have  been  a  separate  election  in 
each  of  the  four  districts ;  and  that,  at  the  election  in 
1833,  there  ought  to  have  also  been  a  separate  election 
in  the  part  separated  for  ecclesiastical  purposes. 

Thirdly.  The  parish  is  within  the  metropolitan 
police  district.    Some  of  the  persons  elected  as  vestry- 

(«)  By  which  it  is  enacted,  that  at  every  contested  election  of  a  member 
or  members  to  serve  in  any  future  parliament  for  any  city  or  borongh  in 
England,  except  the  borough  of  Monmouth,  the  returning  oflficer  shall, 
if  required  thereto  by  or  on  behalf  of  any  candidate,  on  the  day  fixed  for 
the  election,  and  if  not  so  required,  may,  if  .it  shall  appear  to  him 
expedient,  cause  to  be  erected  for  taking  the  poll  at  such  election 
different  booths  for  different  parishes,  districts,  or  parts  of  such  city  or 
borough,  which  booths  may  be  situated  either  in  one  place  or  in  several 
places,  &c. 

G  3  men 
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1834.  men  were  not  in  the  actual  occupation  of  houses,  lands, 
"  37"      tenements,  or  hereditaments,  for  which  they  were  rated 

The  King 

against      to  the  Door  of  the  parish  on  a  rental  of  so  much  as  4:0L 

The  Church- 
wardens of    per  annum;  but  they  were  rated  to  the  poor  on  that 
St.  Pancras.  .     i       i  i 

amount  m  the  whole,  a  part  of  the  rate  laid  upon  them 
arising  from  tenements  not  in  their  actual  occupation. 
Other  persons  elected  as  vestrymen  were  in  the  actual  oc- 
cupation of  tenements  for  which  they  were  rated,  in  the 
whole,  on  the  rental  required  by  the  act ;  but  the  tene- 
ments were  separately  occupied,  and  did  not  constitute 
one  entire  tenement.  It  was  objected  that,  under  the 
twenty-sixth  section  of  the  statute  1  8c  2  fT.  4.  c.  60., 
no  person  was  qualified  to  act  as  a  vestryman  who  was 
not  rated  on  a  rental  of  40/.  per  annum  for  one  single 
tenement  in  his  actual  occupation. 

Fourthly.  Other  persons  had  been  elected  as  vestry- 
men, who  were  not  rated,  in  the  whole,  to  the  requisite 
amount  at  the  time  of  the  election,  but  who  had  been 
so  rated  after  their  election.  It  was  objected,  that  it 
was  necessary  that  the  qualification  should  be  perfect  at 
the  time  of  the  election. 

Fifthly.  The  vestrymen  elected  under  the  provisions 
of  the  later  act  took  no  oath.  It  was  objected,  that  an 
oath  was  still  required  under  the  provisions  of  the  ele- 
venth section  of  59  G.  3,  c,  xxxix.  (Local  and  personal 
acts,  public)  (a). 

The 

(a)  By  which  it  is  enacted,  that  no  person  shall  be  capable  of  acting  as 
a  vestryman  or  additional  vestryman  in  the  execution  of  this  act  (except 
in  administering  the  o^th  hereinafter  mentioned  to  the  other  vestrymen), 
until  he  shall  have  taken  and  subscribed  the  following  oath,  which  oath 
the  said  vestrymen,  or  any  two  or  more  of  them,  at  any  of  their  meetings 
to  be  holden  in  pursuance  of  this  act,^  are  hereby  empowered  and  required 
to  administer : — 

"  I,  A. 
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The  auditors  were  elected  together  with  the  vestry-  1834. 

men,  in  both  1832  and  1833;  and  no  objection  was  ^'^Tk^^o 

made  to  their  title,  except  so  far  as  it  might  be  affected  ^  against 

"         ^                           °  The  Churcb- 

by  any  irregularity  in  the  proceedings  pointed  out  by  ^wa^ens  of 
the  above  objections. 


F,  Pollock,  BlacJcburne^  and  Adolphus  now  shewed 
cause.  First,  The  number  of  vestrymen  to  be  lotted  off 
is,  by  the  twenty*fourth  section,  to  be  one  third  of  the 
then  existing  vestry,  not  one  third  of  the  vestry  which 
ought  to  exist,  or  which  would  have  existed  under 
other  than  the  actual  circumstances.  One  third  is  to 
retire  from  office  "  at  the  election no  part  of  this 
third  can  be  made  up  of  vacancies  which  have  taken 
place  before  the  election.  It  is  true,  that  the  vestry  has 
not  hitherto  contained  the  full  number  of  120,  which  is 
fixed  by  the  twenty-third  section  of  the  later  act ;  but 
it  will  contain  that  number  after  the  next  election,  when 
the  remaining  part  of  the  original  vestry  will  retire,  and 
forty  new  vestrymen  will  be  elected.  Till  that  election 
shall  have  taken  place,  it  cannot  be  said  that  the  later 

"  T,  A.B.y  do  swear,  that  I  will  faithfully,  impartially,  and  honestly, 
according  to  the  best  of  my  skill  and  knowledge,  execute  the  several 
powers  and  authorities  reposed  in  me  as  a  vestryman  of  the  parish  of 
St.  Pancras,  appointed  in  pursuance  of  an  act  passed,  &c.  in  the  fifty- ninth 
year  of  the  reign  of  King  GeorgelU.,  intituled  [here  set  forth  the  title  of 
this  act]  by  virtue  of  the  said  act,  or  otherwise,  and  that  without  favour  or 
affection,  prejudice  or  malice;  and  that  I  am  qualified  to  act  as  a 
vestryman  [or,  as  an  additional  vestryman,  as  the  case  may  he\  of  the  said 
parish,  appointed  in  pursuance  of  the  said  act,  according  to  the  higher  \pr, 
lower]  rate  of  qualification  [or,  rate  of  qualification  for  additional  vestry- 
men] by  the  said  act  prescribed.  So  help  me  God." 
Provided  always,  that  in  the  oath  to  be  taken  by  the  vicar  and  church- 
wardens of  the  said  parish,  so  much  of  the  above-mentioned  form  as 
relates  to  the  qualifications  of  vestrymen  shall  be  omitted. 

G  4  act 
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1834,      act  has  come  into  full  effect.    But  the  provision  of  the 
The  King     twenty-third  section  applies  only  to  the  time  "  when 
against      the  Said  act  shall  come  into  full  effect."    \Patteson  J, 

The  Church- 
wardens of    According  to  your  construction,  you  might  have  more 

St.  Pancras» 

than  the  120,  in  a  case  where  the  number  of  the  ori- 
ginal vestry  was  not  fixed  by  statute,  and  exceeded 
120.]  That  could  only  continue  till  the  third  election 
under  the  act ;  and  there  is  nothing  in  the  act  which 
shews  that  such  a  state  of  things  would  be  in  contra- 
vention of  its  provisions. 

Secondly.  The  divisions  referred  to  in  the  twenty- 
second  section  must  be  permanent  in  their  nature.  But 
the  distribution  of  the  parish  into  the  four  districts 
might  be  changed  at  any  time,  or  be  altogether  abolished, 
as  might  suit  the  convenience  of  those  who  had  to  collect 
the  rates.  In  fact,  this  is  rather  a  division  of  the  rate 
lists  on  the  books,  than  of  the  parish.  The  circum- 
stance, that  the  returning  officer  has  adopted  the  same 
distribution,  does  not  give  a  more  permanent  character 
to  it;  for  he  also  might  vary  his  own  distribution  on 
any  future  occasion.  As  to  the  part  which  is  separated 
for  ecclesiastical  purposes,  the  effect  of  the  separation 
has  been,  not  to  divide  the  parish  into  distinct  districts 
for  ecclesiastical  purposes,  but  to  take  away  the  part 
altogether  from  the  parish. 

Thirdly.  The  twenty-sixth  section  specifies  only  two 
qualifications  for  the  vestrymen  of  a  parish  within  the 
metropolitan  police  district :  first,  they  must  be  resident 
householders ;  secondly,  they  must  be  rated  or  assessed 
upon  a  rental  of  not  less  than  40/.  The  vestrymen 
whose  titles  are  impeached  by  the  third  objection  pos- 
•  sess  both  qualificationsc    The  proviso  does  not  say  that 

the 
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the  rental  shall  be  taken  upon  the  house  in  which  they  1834?. 
reside ;  nor  that  it  shall  not  be  made  up  of  sums  assessed  xhTKiNo 
upon  separate  tenements.    No  stress  can  be  laid  on  the   ^,  f^g^jnst 

^  ^  The  Church  - 

use  of  the  words  "  a  rental : "  a  rental  may  consist  of    wardens  of 

St.  Pamcras. 

separate  sums  constituting  one  whole.  The  provision 
made  in  the  same  section,  with  respect  to  parishes  not 
within  the  metropolitan  police  district,  is  very  differently 
worded. 

Fourthly.  Whatever  difficulty  might  have  existed  at 
the  time  of  the  election,  it  cannot  be  now  said  that  the 
vestry  does  not  "  consist"  of  persons  possessing  the 
required  qualification.  And  if  the  latter  part  of  the 
twenty-sixth  section  may  be  interpreted  by  the  earlier, 
it  may  be  inferred  that  the  statute  meant  to  provide  only 
against  unqualified  persons  "  acting : "  so  that  a  man- 
damus would  now  be  unnecessary,  as  the  qualification 
has  been  perfected,  so  as  to  make  future  acts  legi- 
timate. 

Fifthly.  The  twenty-seventh  section  of  the  later  act 
provides  that  no  local  act  shall  be  repealed,  "  otherwise 
than  is  by  this  act  expressly  enacted  regarding  the 
election  of  vestrymen  and  auditors  of  accounts."  But 
the  eleventh  section  of  59  G.  3.  c,  cxxxix.  must  be  con- 
sidered to  be  expressly  repealed,  or,  at  any  rate,  to  have 
nothing  left  upon  which  it  can  operate:  it  applies  only 
to  persons  "  acting  in  the  execution  of  this  act ; "  that 
is,  of  the  earlier  act.  Now  the  objection  is  made  to 
persons  acting  in  the  execution,  not  of  the  earlier,  but 
of  the  later  act.  The  oath  would  become  altogether 
unmeaning.  It  consists  of  only  two  parts;  first,  an 
oath  of  office ;  secondly,  an  oath  of  qualification.  The 
oath  of  office  is  for  the  execution  of  powers  reposed  in 

the 
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1834.  the  person  as  a  vestryman  "  appointed  in  pursuance  of 

ThTKi^o  passed  in  the  fifty-ninth  year  of  the  reign  of  King 

The^ciTurch.  ^^^^^^       Third."    The  oath  of  qualification  asserts 

wardens  of  that  he  is  qualified  to  act  as  a  vestryman  appointed  "  in 

St.  Pancras<  *■  ^ 

pursuance  of  the  said  act,"  that  is,  the  act  of  59  G.  3., 
"  according  to  the  higher  [or,  lower]  rate  of  qualifi- 
cation by  the  said  act  prescribed."  It  is  impossible  to 
apply  either  of  these  parts  of  the  oath  to  persons  acting 
under  another  act,  and  not  required  to  possess  the 
qualifications  referred  to  in  the  oath.  With  respect  to 
the  qualification,  the  oath  imposed  under  the  earlier 
act  was  the  only  evidence  of  the  person  being  duly 
qualified;  in  the  later  act  the  rating  is  the  evidence, 
and  supersedes  the  other.  Neither  can  there  be  any 
authority  lodged  in  any  quarter  for  remodelling  the 
oath,  specifically  set  out  in,  and  imposed  by,  the  earlier 
act,  so  as  to  make  it  applicable  to  a  new  species  of 
election.  Such  a  power  exists  only,  if  at  all,  in  cases 
where  the  obligation  to  take  an  oath  arises  at  common 
law. 

Even  if  these  answers  to  the  objections  were  in- 
sufficient, it  would  not  follow  that  the  mandamus  ought 
to  issue.  Admitting  the  first  objection  to  be  good,  the 
eighty  new  vestrymen,  and  the  persons  remaining  from 
the  original  vestry,  are  not  the  less  entitled  to  act,  be- 
cause too  large  a  part  of  the  original  vestry  has  been 
deducted.  Again,  the  provision  upon  which  the  se- 
cond objection  is  founded  is  merely  directory:  there 
is  nothing  to  shew  that  the  place  of  election  is  essential 
to  the  validity  of  the  proceeding.  The  third  and 
fourth  objections',  if  good,  would  merely  go  to  invalidate 
the  election  of  the  persons  objected  to ;  and  could  not 

warrant 
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warrant  more  than  a  mandamus  to  fill  up  those  parti-  1834. 

cular  places.    The  fifth  objection  would  not  invalidate  "tJ^Tkino 

the  election  at  all,  but  would  merely  incapacitate  the  j^'^^q^I^^^ 

vestrymen  from  acting  till  they  had  taken  the  oath.  wardens  of 

^  J  ^        St.  Pahcras. 

With  respect  to  the  auditors,  no  specific  objection 

has  been  urged ;  their  election,  therefore,  is  good  unless 

any  of  the  objections  go  the  length  of  shewing  the 

whole  proceedings  to  be  merely  void. 

Sir  James  Scarlett,  in  support  of  the  rule. 

First.    The  words  of  the  twenty-fourth  section  are, 
"  one  third  of  the  then  existing  vestry."    Had  the  in- 
tention of  the  legislature  been  that  which  is  contended 
for  on  the  other  side,  the  words  would  have  been  "  the 
then  existing  vestrymen."    But  "  vestry"  must  mean 
the  collective  body ;  and  the  third  must  be  estimated  on 
the  full  number  of  which  that  collective  body  regularly 
consisted.    Had  the  earlier  act  continued  in  force,  the 
whole  number  of  122  would  have  been  completed : 
instead  of  that,  it  is  to  be  reduced  by  abstracting  one 
third ;  and  all  that  remained  to  be  done  at  the  election 
in  1832  was,  to  deduct  by  lot  so  many  as  to  diminish 
the  then  existing  vestry  from  its  full  regular  number,  by 
one  third.   As  an  abstraction  of  fourteen  had  already 
taken  place,  it  remained  only  to  abstract  by  lot  twenty- 
six  more.    There  would  then  have  remained,  ex- 
clusively of  the  vicar  and  churchwardens,  seventy-nine ; 
and  these,  with  forty  new  vestrymen,  would  have  brought 
the  full  number  up  to  119,  exclusively  of  the  vicar  and 
churchwardens,  as  before.    The  half  to  be  abstracted  in 
1833,  should  have  been  estimated  on  the  same  prin- 
ciple.   The  act  gives  no  power  to  reduce  the  vestry 

below 
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1834.       below  its  original  statutory  number.    As  the  elections 
have  been  managed,  there  were  only,  exclusively  of  the 

The  King  ^ 

against       vicar  and  churchwardens,  110  vestrymen  after  the  elec- 

The  Church- 
wardens of     tion  in  1832,  and  109  after  the  election  in  1833.  Thus 
St.  Pancras. 

the  number  has  been  kept  below  the  numbers  named  in 
each  act ;  and,  at  each  election,  the  new  vestrymen  have 
borne  a  higher  proportion  to  the  original  ones  than  the 
legislature  intended. 

Secondly.  The  words  of  the  twenty-second  section 
are,  "  when  by  reason  of  the  populousness  of  any  parish 
the  said  parish  shall  have  been,  or  shall  be,  divided  into 
districts  for  ecclesiastical  or  other  purposes."  The  an- 
nexation of  one  part  of  the  parish  to  a  part  of  another, 
for  ecclesiastical  purposes,  divides  the  parish  into  th 
part  which  is,  and  the  part  which  is  not,  so  annexed ; 
and  this  is  a  division  "  for  ecclesiastical  purposes." 
And  the  division  into  the  four  districts  is  a  division 
"  for  other  purposes;"  which  are,  the  more  convenient 
collection  of  the  rate,  and  the  voting  at  elections  for 
members  of  parliament.  It  is  said  that  this  division 
might  be  varied :  but  the  real  question  is,  whether  it 
existed  at  the  time  of  the  elections  of  vestrymen. 

Thirdly.  The  latter  part  of  sect.  26.  might  be  con- 
strued in  the  manner  contended  for,  if  that  part  stood 
alone;  but  it  cannot  be  supposed  that  the  legislature 
intended  to  vary  the  method  of  estimating  the  different 
qualifications,  in  the  respective  cases  of  parishes  within 
and  without  the  metropolitan  police  district.  In  the 
earlier  part  the  words  are,  "  occupier  of  a  house,  lands, 
tenements,  or  hereditaments  rated  or  assessed  upon  the 
afore-mentioned  amount  of  rental."  So  that  the  person 
must  occupy  the  house  which  is  rated  upon  the  required 

amount. 
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amount.    IParke  J,   A  house  is  not  rated  at  all;  the  1834. 
person  is  rated  in  respect  of  the  property.    The  words     xhe  King 

"  rated  and  assessed"  may  therefore  agree  with  "  occu-  against 

^  The  Church- 

pier;"  and,  if  so,  this  part  of  the  clause  is  not  incon-     wardens  of 

.St.  Pancras. 

sistent  with  the  interpretation  of  the  later  part,  which  is 
contended  for  on  the  other  side.]  "  Rated  and  as- 
sessed" must  refer  to  the  substantive  immediately  pre- 
ceding. [Parke  J.  Then  this  part  of  the  clause  would 
not  require  that  the  occupier  should  be  rated  at  all ;  he 
might  be  occupier  of  a  house  for  which  the  landlord 
was  rated.]  The  beginning  of  the  section  provides  for 
that.  [Patteson  J.  As  you  construe  the  words,  he 
might  be  rated  as  landlord  of  a  house  which  he  did  not 
occupy,  so  as  to  satisfy  the  beginning  of  the  section, 
and  occupy  a  house  for  which  he  was  not  rated,  so  as 
to  satisfy  the  words  following.]  Each  part  of  the  section 
must  be  interpreted  by  the  aid  of  the  rest,  as  appears 
by  the  wording ;  the  last  part  speaks  of  a  rental  per  an- 
num; the  first  part  simply  speaks  of  10/.,  the  meaning 
of  which  must  be  10/.  per  annum;  but  this  can  be  col- 
lected only  by  taking  the  whole  section  together.  [Little^ 
dale  J.  It  is  also  necessary  to  do  this,  in  order  to  apply 
the  proviso  against  unqualified  persons  "  acting "  to 
the  case  of  parishes  within  the  metropolitan  police 
district.]    Even  if  the  legislature,  in  using  the  words 

occupier  of  a  house  rated,"  meant  a  rated  occupier  of 
a  house,  the  natural  interpretation  would  be  that  he 
was  to  be  rated  for  that  house. 

Fourthly.  The  qualification  is  essential  to  the  person 
being  elected,  not  merely  to  his  acting,  \Parlce  J.  The 
earlier  part  of  the  clause  seems  to  distinguish  between 
being  elected  and  acting;  the  latter  part  does  not.] 

Fifthly. 
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1834.  Fifthly.  It  is  true  that  the  later  act  requires  no  oath. 

The  King  proviso  in  the  twenty-seventh  section  preserves 

against      the  local  act,  except  so  far  as  by  the  later  act  is  ex- 

The  Church-  *  *' 

wardens  of  pressly  enacted  regarding  the  election  of  vestrymen  and 
St,  Pancras. 

auditors  of  accounts.  The  imposition  of  the  oath  can- 
not be  expressly  repealed  by  any  enactment  regarding 
the  election.  There  is  no  enactment  changing  the 
functions  or  obligations  of  a  vestryman:  and  one  of 
those  obligations  is  to  take  an  oath. 

The  proceedings  at  the  supposed  elections  are  wholly 
void,  if  any  of  these  objections  be  good.  The  argument 
on  the  other  side  would  shew  that  no  possible  deviation 
from  the  provisions  of  the  act,  as  to  number  or  quali- 
fication, would  vitiate  the  proceedings.  But  it  could 
not  be  maintained  that,  if  the  whole  original  vestry  had 
been  lotted  off,  and  forty  new  vestrymen  substituted, 
the  new  vestry  would  have  had  any  legal  existence. 

LiTTLEDALE  J.  (a).  I  think  that  this  rule  must  be 
discharged.  With  respect  to  the  question  as  to  the 
number  to  be  lotted  off  under  the  twenty-fourth  section, 
the  difficulty  which  has  pressed  upon  me  most  is  that 
arising  from  the  variation  in  the  expression  from 
vestrymen"  to  "  vestry."  It  has  been  contended,  that 
the  latter  word  must  be  interpreted  to  mean  the  aggre- 
gate body.  But  when  we  observe  the  words  used  in 
connection  with  it,  such  as  "  one  third  of  the  then 
existing  vestry,"  and  "  the  nearest  number  thereto," 
it  appears  to  me  that  we  must  look  upon  the  word  as 
meaning,  in  this  section,  the  same  thing  as  "  vestry- 
Co)  Lord  Denman  C.  J.  had  left  the  Court  during  the  argument. 

men." 
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men."  And  this  being  so,  the  "  then  existing  vestry"  1834. 
must  mean  the  vestrymen  then  alive,  without  reference      '  ~ 

The  King 

to  the  full  number  of  the  whole  body.    As  to  the  de-  against 

^  The  Church- 

ficiency  in  the  number  of  the  existing  vestry,  it  seems    wardens  of 
to  me  that  the  act  requires  that  number  to  be  completed 
only  at  the  third  election ;  and  this  is  shewn  by  the 
language  used  at  the  end  of  the  twenty-fourth  section. 
The  rule,  therefore,  will  be,  that  at  the  first  election 
one  third  of  the  then  existing  vestrymen  shall  be  lotted 
off,'  at  the  second,  one  half  of  the  number  then  remain- 
ing ;  and  at  the  last,  all  that  shall  remain.    As  to  the 
divisions  of  the  parish,  that  part  only,  which  is  annexed 
to  the  adjoining  parish  for  ecclesiastical  purposes,  is  re- 
cognized by  law  to  be  separated  from  the  rest.  The  other 
division,  into  the  four  districts,  cannot  be  considered  as 
a  division  within  the  meaning  of  the  act.    It  may  be  ex- 
tremely convenient  for  the  parishioners  to  make  such 
an  arrangement ;  but  it  might  be  varied  from  month  to 
month,  the  number  of  parts  might  be  changed  to  two, 
or  five,  or  any  other,  or  their  magnitude  contracted 
and  enlarged,  as  might  be  found  convenient.    A  street 
or  a  square  might  be  at  any  time  transferred  from  one 
to  another.    We  know  very  well,  in   the  case  of 
counties,  what  legal  divisions  are ;  such  as  the  Ridings 
of  Yorkshire,  or  the  separate  parts  of  Lincolnshire, 
But  divisions,  made  merely  to  suit  the  convenience  of 
the  acting  magistrates,  would  not  be  within  the  meaning 
of  an  act  which  should  speak  of  the  divisions  of  coun- 
ties.   As  to  the  twenty-sixth  section,  the  provisions 
respecting  the  qualification  do  not  appear  to  have  been 
very  attentively  framed.    The  first  part  of  the  section 
does  not,  in  words,  require  that  the  householder  should 
be  rated  to  the  poor  of  the  same  parish  as  that  in  which 

the 
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1834.      the  election  takes  place;  the  words  requiring  an  occu- 
The  King     P^^^^^  rating  for  the  poor  of,  that  parish,  do 

against      not  occur  before  a  later  part  of  the  section.    There  is, 

The  Church-  ^ 

wardens  of    therefore,  ground  for  construing  one  part  by  the  aid  of 

St.  PANCRi\S. 

the  other;  and  one  would  rather  suppose  that,  if  the 
householder  is  to  be  rated  for  the  relief  of  the  poor  on 
the  property  which  he  occupies,  in  the  case  of  a  parish 
in  the  country,  the  legislature  meant  to  provide  in  the 
same  way  as  to  parishes  in  town.    The  first  part  of  the 
provision  respecting  the  parishes  without  the  metro- 
politan police  district  is  (except  as  to  the  words  "  of 
such  parish")  couched  in  the  same  words  as  the  pro- 
vision respecting  the  parishes  within  that  district.  But 
then  the  former  provision  has  an  additional  clause, 
incapacitating  certain  persons  from  acting ;  the  latter  has 
no  such  clause,  unless  we  are  to  incorporate  the  clause  of 
the  former  provision  by  implication.    It  is  possible  that 
it  may  have  been  intended,  in  the  former  provision,  to 
permit  the  election  of  a  householder  whose  qualification 
was  made  up  of  any  tenements  whatsoever;  but  that 
he  should  not  be  capable  of  acting,  unless  he  occupied 
the  tenement  for  which  he  was  rated  within  the  parish. 
However,  we  are  not  now  called  on  to  interpret  that 
former  clause.    The  words  applicable  to  the  present 
case  are,  "  resident  householders  rated  or  assessed  to 
the  relief  of  the  poor  of  such  parish  upon  a  rental  of  not 
less  than  40/.  per  annum."    We  know  that  the  rate  is 
laid  upon  the  person  who  occupies,  not  upon  the  house 
or  land.    It  is  enough  here,  if  the  householder  be  rated 
to  the  poor  on  the  rental  required.     He  must  be  a 
householder,  and  he  must  be  rated  ;  but  it  is  not  neces- 
sary that  he  should  be  rated  for  the  house  which  he 
occupies :  it  is  enough  for  him  to  have,  for  instance,  a 

house 
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house  on  which  he  is  rated  at  a  rental  of  20/.,  and  land  1834^. 
on  which  he  is  rated  at  a  rental  of  20/.    Or  it  is  enough.     _  ~~~ 

°  The  King 

if  he  be  rated  for  part  which  he  occupies,  and  for  part  against 

^  .  Tne  Church- 

which  he  does  not  occupy,  but  of  which  he  is  landlord,    wardens  of 

St.  Pancras. 

It  is  no  matter  how  he  is  rated,  if  the  whole  together 
amount  to  the  rental  required.  With  respect  to  the 
persons  not  qualified  at  the  time  of  the  election,  but 
who  have  since  that  time  become  qualified,  I  think  that 
they  were  not  entitled  to  be  elected.  The  power  to  v 
act  requires  that  there  should  have  been  a  qualification 
at  the  time  of  election,  otherwise  any  poor  person  might 
be  elected,  and  might  act  upon  a  qualification  afterwards 
obtained.  As  to  the  oath  imposed  by  the  statute  59  G.3. 
c.  xxxix.,  it  applies  only  to  persons  acting  under  that 
statute,  and  is  totally  inapplicable  to  a  vestryman  acting 
under  the  later  act.  The  statute  59  G.  3.  may  not  have 
been  repealed ;  but  the  vestrymen  elected  under  the  later 
act  do  not  act  under  the  earlier  one.  The  meaning  of  the 
oath  itself  is  incapable  of  being  transferred  from  the  one 
act  to  the  other ;  and  you  cannot  introduce  into  the  new 
act,  an  oath  incompatible  with  it.  It  would  have  been 
highly  improper  to  take  such  an  oath  in  this  case.  As 
to  the  auditors,  their  election  would  not  be  avoided  by 
the  election  of  some  unqualified  persons  for  vestrymen. 
And  I  must  own  that  I  can  see  no  reason  for  this  man- 
damus going.  Some  persons  not  entitled  have  been 
elected ;  but  that  would  not  justify  the  mandamus  here 
required,  for  the  purpose  of  electing  a  new  vestry 
altogether. 


Parke  J.    With  respect  to  the  number  to  be  lotted 
off  under  the  twenty-fourth  section,  three  constructions 
Vol.  L  H  of 
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1834.  of  the  clause  in  question  present  themselves.    The  first 
ThTlci^a  proposed  by  Sir  James  Scarlett,    He  argues 

The^Chulch  "  vestry"  means  the  corporate  body;  and  that  one 

wardens  of  third  of  the  total  corporate  body  is  to  be  taken  out  at 

St.  Pancras. 

the  first  election,  and  that  the  vacancies  which  had 
occurred  are  to  make  a  part  of  this  third :  so  that  the 
number  to  be  taken  away  by  lot  would  be  only  twenty- 
six.    I  think  it  is  impossible  to  support  this  construc- 
tion.   It  is  clear  that  one  third  was  to  retire  by  lot ; 
that  cannot  be  made  up  of  persons  who  have  died,  or 
resigned,  before  the  election.    The  second  construction 
is,  that  one  third  of  the  total  corporate  body  should  be 
lotted  off,  without  taking  notice  of  existing  vacancies; 
that  is,  in  the  present  case,  that  forty  should  be  lotted 
off,  independently  of  vacancies  before  created.  This 
construction  appears  to  me  equally  unreasonable  with 
the  first.    Suppose  the  original  body  to  have  been 
reduced  by  vacancies  as  low  as  forty ;  then,  if  forty  had 
retired,  none  of  the  original  vestry  would  have  been  left 
after  the  first  election ;  and  the  statute  gives  no  power 
for  filling  up  the  number,  except  by  the  election  of  the 
forty  new  vestrymen.    The  third  and  only  remaining 
construction  must  therefore  be  adopted;  that  is,  that 
the  fraction  to  be  lotted  off  is  to  be  estimated  upon  the 
number  of  then  existing  vestrymen.    This  is  what  has 
been  actually  done.    With  respect  to  the  method  of 
taking  the  poll,  it  is  said  that  the  four  districts  of  this 
parish  satisfy  the  words  "  divided  for  other  purposes." 
But  it  is  sufficiently  explained  in  the  affidavits  that  this 
is  merely  a  division  which  has  been  made  for  the  con- 
venience of  the  collectors,  and  that  it  may  be  varied  at 
any  time.    It  is  also  said  that  a  division  has  been  made 

by 
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by  the  annexation  of  a  part,  for  ecclesiastical  purposes, 
to  the  adjoining  parish.  But  that  is  not  a  division 
into  districts ; "  it  is  only  a  subtraction  of  a  part  from 
the  rest  of  the  parish.  Another  ground  of  objection 
was  the  alleged  want  of  qualification  of  some  of  the 
vestrymen,  under  the  twenty-sixth  section.  I  have  no 
doubt  of  the  construction  which  we  ought  to  give  to 
this  section.  It  is  not  impossible  that  the  framer  of  the 
clause  may  have  had  a  different  construction  in  view, 
in  the  several  cases  of  parishes  without  and  parishes 
within  the  metropolitan  police  district.  He  may  have 
meant  that,  in  the  former  case,  the  rating  might  be  on 
the  land,  and  in  the  latter  on  the  house  only.  But  the 
rule  for  construing  a  statute  is,  to  collect  the  meaning 
from  its  grammatical  construction,  unless  that  leads  to 
an  incongruity.  Now,  by  the  words  of  this  section,  it 
is  sufficient  if  the  householder  be  rated  in  any  way;  it 
is  not  necessary  that  he  should  be  rated  in  respect  of 
the  subject  of  his  occupation.  As  to  this,  the  provision 
is  the  same  for  parishes  in  the  country  or  in  town ; 
there  are  no  words  prescribing  that  the  rating  shall  be 
on  the  subject  of  the  occupation.  I  know  that,  in  fact, 
persons  are  rated  for  property  which  they  do  not 
occupy,  and  therefore  I  construe  the  statute  as  com- 
prehending a  rating  upon  any  property.  Sir  James 
Scarlett  argues  that  the  later  part  of  the  clause  respecting 
parishes  not  within  the  metropolitan  police  district, 
shews  that  the  rate  must  be  on  the  property  occupied ; 
for  that  the  words  rated  or  assessed"  must  be  re- 
ferred to  the  immediate  antecedents,  "houses,  lands, 
tenements,  or  hereditaments."  That  appears  to  me  not 
to  be  admissible ;  houses  are  not  themselves  legally  the 

H  2  subject 
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The  Church- 
wardens of 
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1834.  subject  of  the  poor  rate;  and,  therefore,  it  is  fair  to 
_    ~      refer  the  words  "  rated  or  assessed "  to  "  occupier," 

The  King  ^ 

agai7ist      from  which  no  incongruity  will  follow.     I  find  no 

The  Church-  _  ^ 

wardens  of    express  provision  that  the  rate  shall  be  in  respect  of  the 
St.  Pancras. 

property  occupied  ;  and  I  cannot  infer  such  an  intention. 
Certainly  the  clause  is  inaccurately  expressed.  But, 
supposing  some  of  the  vestrymen  to  be  improperly 
elected,  from  want  of  qualification,  it  is  clearly  my 
opinion  that  there  would  still  be  no  ground  for  issuing 
this  mandamus.    The  election  would  be  void  so  far 
only;  there  would  have  been  elected  less  than  forty,  by 
the  number  not  duly  qualified.    The  mandamus  should, 
therefore,  direct  the  supplying  this  number  only :  and 
this  disposes  of  so  much  of  the  objection  as  relates  to 
the  persons  who  have  become  qualified  only  since  the 
election.  I  think  these  persons  were  not  duly  elected ;  but 
that  does  not  make  the  whole  proceeding  void  :  such  a 
construction  would  entail  most  serious  consequences 
upon  corporations.     Supposing  one  of  a  common 
council  were  illegally  elected,  it  would  be  monstrous  to 
say  that  all  elected  at  the  same  time  were  badly  elected. 
The  objection  respecting  the  oath  is  disposed  of  by 
the  fact,  that  the  oath  is  no  longer  applicable.    It  was 
imposed  to  secure  the  existence  of  a  particular  qualifi- 
cation in  the  persons  acting;  the  qualification  is  now 
changed,  and  the  evidence  of  it  is  different.    I  am  there- 
fore clearly  of  opinion  that  this  mandamus  ought  not 
to  issue,  and  that  the  rule  should  be  discharged. 

Patteson  J.  I  also  am  of  opinion  that  this  rule 
ought  to  be  discharged.  The  question,  as  to  the  proper 
number  to  be  lotted  off>  has  already  been  fully  gone 

into. 
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into.    I  quite  agree  in  the  view  taken  of  it  by  the  rest  1834?. 
of  the  Court.    Of  the  three  possible  constructions, 

^  'The  King 

two  are  inadmissible;  the  third  must,  therefore,  be  against 

The  Church- 
adopted,  which  is  that  actually  followed.    The  objec-     wardens  of 

tion  arising  from  the  four  divisions  for  the  collection 
of  rates,  is  answered  by  the  fact.  They  appear  not 
to  be  properly  divisions  in  the  sense  in  which  the  word 
is  used  in  the  act.  Then  as  to  the  ecclesiastical  se- 
paration: in  the  first  place,  the  separation  was  not 
made  till  after  the  first  election  complained  of;  and  in 
the  second  place,  all  that  has  been  done  is  the  taking 
of  one  part  away  from  the  rest,  which  may  be  done  in 
many  ways,  either  under  the  church  building  acts,  or 
for  other  purposes.  But  here  is  no  division  of  the 
parish.  I  certainly  find  some  difficulty  in  construing 
the  section  relating  to  the  qualification.  It  is  worded  in 
a  singular  manner.  One  is  in  the  habit  of  construing 
acts  of  parliament  on  the  supposition  that  where  the 
framers  use  different  words  they  mean  different  things. 
That  is  not  so  here,  as  to  one  part  at  least.  In  the  - 
beginning  of  the  section,  one  qualification  is,  being  rated 
or  assessed  to  the  relief  of  the  poor  simply,  not  the  poor 
of  the  parish;  and  the  amount  is  to  be  10/.  simply,  not 
10/.  per  annum ;  yet  we  must  believe  that  the  meaning 
of  these  words  was  the  same  as  that  of  the  words  at  the 
end  of  the  section,  where  the  poor  are  expressly  spoken 
of  as  the  poor  of  the  parish,  and  where  the  words  "  per 
annum"  are  inserted.  We  cannot,  therefore,  construe 
the  sentence  quite  strictly.  The  difficulty  arises  as  to 
the  intermediate  clause,  in  which  the  word  "  occupier" 
is  used.  I  have  great  doubts,  whether  it  was  not  meant 
to  apply     rated"  to  the  immediate  antecedent,  though 

H  3  legally 
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1834?.  legally  a  house  cannot  be  rated.  But  I  see  that  this 
The  King     ^^^^  section  applies  to  those  parishes  only  which 

against       are  not  in  the  metropolitan  police  district.    And  taking 

The  Church-  ^  f  r  ^  & 

wardens  of    by  itself,  as  you  must,  the  clause  respecting  the  parishes 

Sx.  Pancras, 

within  that  district,  no  difficulty  arises.  It  is  admitted, 
that  the  parties  are  rated  to  the  relief  of  the  poor  on  a 
rental  of  the  required  amount,  and  that  they  are  resident 
householders.  But  as  to  those  vestrymen,  who  were 
not  rated  on  the  required  amount  till  after  the  election, 
I  am  of  opinion  that|they  are  not  qualified,  and  ought 
not  to  act,  or  be  allowed  to  attend.  A  mandamus  might 
go  to  compel  the  filling  up  of  these  places:  but  the  man- 
damus here  applied  for,  is  for  filling  up  all  the  places. 
Now,  it  does  not  follow  that  the  whole  election  is  bad, 
because  some  are  in  the  body  who  ought  not  to  be  there» 
As  to  the  oath,  the  law  compels  no  impossibility;  and 
here  the  administration  of  the  oath  is  an  impossibility. 

Rule  discharged. 


Gale  against  Capern» 

J^ECLARATION  (of  Michaelmas  term  1832)  in  as- 
sumpsit on  an  award.  Plea  of  set-ofF,  stating^ 
among  other  things,  that  the  plaintiff  was  indebted  to 
the  defendant  in  the  sum  of,  &c.,  upon  a  promissory 
note,  dated  the  4th  of  IPehruary  1826,  made  by  the 
plaintiff;  and  whereby  the  plaintiff  promised  to  pay 


Thursday, 
April  24lb. 

A  plea  of  set- 
off stated,  that 
the  plaintiff 
made  his  pro- 
missory note 
payable  to  A. 
C. ,  which  was 
duly  indorsed 
and  delivered 
to  the  defend- 
ant after  A- 
C.'s  death,  by 

A.  C's  administrator,  and  was  unpaid.  Replication,  that  the  supposed  cause  of  set-off  on 
the  said  note  did  not  accrue  to  defendant  within  six  years,  in  manner  and  form,  &c. : 

Held,  that  this  replication  admitted,  not  only  the  making  of  the  note,  but  the  indorse- 
ment of  it  to  the  defendant  by  A.  C's  administrator;  and  that  the  defendant  might,  there- 
fore, avail  himself  of  memorandlims  of  the  payment  of  interest,  written  on  the  note  by  A. 
C.  (before  Lord  Tenterdeti%  act,)  to  bar  the  statute  of  limitations. 

Ann 
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Ann  Catford,  in  her  lifetime,  or  order,  ICQ/.,  with  1834?. 
interest  at  5  per  cent.,  on  demand,  which  promissory 
note,  before  the  commencement  of  this  suit  and  after  against 
the  death  of  Ann  Catford,  to  wit,  &c.,  was,  in  due 
manner,  indorsed  and  delivered  to  the  defendant  by 
Mobert  Pine^  who  was  then  the  administrator  of  A,  C, 
with  her  will  annexed,  and  which  promissory  note 
remains  unpaid.  Replication,  "  that  the  said  supposed 
debt  and  cause  of  set-ofF  upon  the  said  promissory  note 
did  not,  nor  did  any  part  thereof,  arise  or  accrue  to  the 
defendant  at  any  time  within  six  years  next  before  the 
commencement  of  this  suit,  in  manner  and  form  as  the 
defendant  hath  in  his  plea  in  that  behalf  alleged." 
Issue  thereon.  At  the  trial  before  Bosanquet  J.,  at  the 
last  Exeter  assizes,  the  note  was  produced,  correspond- 
ing with  the  statement  in  the  plea.  There  was  a  sub- 
scribing witness  to  the  signature ;  and  on  the  back  of 
the  note  were  the  following  indorsements:  —  "  1827, 
April  5th.  Received,  for  one  year's  interest,  51.  A,  CaU 
fordr  1828}  March  31.  A  similar  indorsement.  And, 
"  Pay  Thomas  Capern^  or  order.  JRoht.  Pine^  The 
indorsements  of  interest  paid  were  proved  to  be  in  the 
hand-writing  of  Ann  Cafford^  but  no  witness  was  called 
to  prove  the  making  of  the  note,  or  the  indorsement  of 
it  by  Pi7ie  to  Capern  and  the  learned  Judge  was  of 
opinion  that  they  were  admitted  by  the  pleadings. 
The  note  turned  the  balance  of  account  in  favour  of  the 
defendant,  who  therefore  had  a  verdict ;  but  leave  was 
given  to  move  to  enter  a  verdict  for  the  plaintiff,  if  the 
Court  should  be  of  opinion  that  further  evidence  ought 
to  have  been  produced  of  the  making  and  indorsing  of 
the  note. 


H  4 
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1834?.  Moody ^  in  this  term,  moved  accordingly.    The  in- 

dorsements  by  Ann  Catford  do  not  prove  that  the  de- 
against      fendmit  had  a  cause  of  action  or  set-off  within  six 

Capern. 

years.  Perhaps  the  replication  might  amount  to  an 
admission  that  the  note  existed,  and  might  render  it 
unnecessary  to  call  the  subscribing  witness ;  but  it  did 
not  supply  the  place  of  proof  that  T^ine  indorsed  the 
note,  and  had  authority  to  do  so,  as  administrator  with 
the  will  annexed :  and  these  facts  are  put  in  issue  by 
the  replication  stating,  that  the  cause  of  set-off  did  not 
accrue  to  the  defendant  in  manner  and  form,  &c.  If 
the  present  defendant  had  sued  upon  the  note,  and 
the  statute  of  limitations  had  been  pleaded,  evidence 
on  his  part  that  Ann  Catford  received  interest  on  the 
note  within  six  years,  would  not  have  been  sufficient 
to  shew  that  a  cause  of  action  accrued  to  Mm  within 
that  time.  \_Littledale  J.  Does  not  a  replication  in 
this  form  admit  that,  but  for  the  statute,  the  de- 
fendant's claim  would  be  right?  Patteson  J.  The  plea 
is,  that  the  said  supposed  cause  of  set-off  did  not  accrue 
within  six  years.  Is  not  that  an  admission  that  it  did 
accrue  at  some  time,  though  earlier?]  If  the  defendant's 
right  were  proved  to  have  existed  before  the  fact  relied 
upon  to  take  the  case  out  of  the  statute,  such  an  argu- 
ment might  be  used ;  but  that  is  not  so  here,  because 
the  administration  by  Pine^  and  his  indorsement,  are 
subsequent  to  the  indorsements  of  the  receipt  of  in- 
terest, and  are  in  no  way  proved  by  them.  {Patte- 
son  J.  If  an  acknowledgment  was  made  within  the  six 
years  to  the  then  holder,  does  not  it  follow,  from  the 
negotiable  nature  of  the  instrument,  that  a  subsequent 
holder  may  avail  himself  of  that  acknowledgment,  in  an 
action  upon  the  note  ?    LittledaU  J.  It  is  the  misfortune 

of 
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of  a  plaintiff,  in  such  a  case,  that  he  cannot  reply 
double.  If  he  had  had  to  make  the  same  defence  by 
way  of  plea,  he  might  have  pleaded  both  the  statute  of 
limitations  and  the  general  issue,]  Here,  if  the  replica- 
tion is  in  effect  a  traverse  on  both  the  points,  it  is  good, 
not  being  demurred  to  as  double.  \JParhe  J.  If  you 
meant  to  deny  that  the  set-off  accrued  to  the  defendant 
at  all,  you  should  have  replied  something  equivalent  to 
the  general  issue.  The  replication,  as  it  stands,  is  as  if 
a  party  had  declared  upon  the  note,  and  you  had  replied 
the  statute  of  limitations  only,  and  not  nil  debet,  or  non 
assumpsit.  Littledale  J.  If  a  holder  of  such  a  note  had 
declared  upon  it,  stating  that  he  was  indorsee  of  an 
administrator  of  the  payee,  and  you  had  pleaded  actio 
non  accrevit  infra  sex  annos,  would  not  that  have  ad- 
mitted the  indorsing  of  the  note?] 

Cur.  adv,  mU, 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  This  was  an  action  on  a  promissory  note, 
to  which  a  set-off  was  pleaded,  stating  fully  the  contents 
of  the  note,  and  that  after  the  death  of  the  payee,  it  was 
indorsed  and  delivered  by  her  administrator  to  the 
defendant.  The  plaintiff  replied  that  the  supposed 
debt  and  cause  of  set-off  upon  the  said  note,  did  not 
accrue  to  the  defendant  within  six  years  before  the 
commencement  of  the  action,  in  manner  and  form,  &c. 
The  question  is,  whether  this  be  not  a  virtual  admission 
that  the  action  did  accrue  at  some  time  in  the  manner 
alleged.  We  think  that,  the  note  being  so  fully  set  out 
in  the  plea  of  set-off,  the  effect  of  the  replication  was, 
that  the  plaintiff  did  so  admit:  and  the  case  was  so 
presented  to  the  jury  by  the  learned  Judge  at  the  trial. 

Rule  refused. 


1834. 
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Thursdai/t 
April  24th. 


Wilkinson  against  Byers, 


Where  an 
action  has  been 
commenced  for 
an  unliquidated 
demand,  pay- 
ment by  the 
defendant  of  an 
agreed  sum  in 
discharge  of 
such  demand, 
is  a  good  con- 
sideration for  a 
promise  by  the 
plaintiff  to  stay 
proceedings 
and  pay  his 
own  costs. 

And,  per 
Littledale  J., 
even  in  the 
case  of  a  liqui- 
dated demand, 
the  same  pro- 
mise made  in 
consideration 
of  the  payment 
of  such  demand, 
maybe  enforced 
in  an  action  of 
assumpsit, 
where  the 
agreement  has 
been  such  that 
the  Court 
would  stay 
proceedings  if 
the  plaintiff 
attempted  to 
go  on. 


^SSUMPSIT.  The  declaration  stated  that  an  action 
had  been  commenced  and  prosecuted  in  the  Palace 
Court  by  Thomas  Rimmer^  as  the  defendant's  attorney, 
in  the  name  of  the  defendant,  against  the  plaintiff,  for 
the  recovery  of  a  certain  sum,  to  wit,  ISl,  IO5.,  alleged 
to  be  due  from  plaintiff  to  defendant,  which  action  was 
depending,  and  costs  had  been  incurred  therein:  and 
thereupon,  in  consideration  that  plaintiff  would  pay  de- 
fendant the  said  sum  of  ISl,  10s.,  defendant  promised 
plaintiff  to  settle  with  the  said  attorney  for  the  costs  of 
the  action,  and  to  indemnify  plaintiff  and  bear  him 
harmless  from  the  same.  Averment,  that  plaintiff  con- 
fiding, &c.,  paid  defendant  the  said  sum,  which  he 
accepted;  but  that  defendant  did  not  settle  with  the 
attorney,  &c.,  by  means  and  in  consequence  whereof 
the  attorney  proceeded  with  the  action,  and  judgment 
was  signed  against  plaintiff,  and  he  was  obliged  to  pay 
7/.  I65.  for  costs  of  the  action,  and  Si.  for  costs  of  en- 
deavouring to  set  the  judgment  aside,  of  which  de- 
fendant, on,  &c.  had  notice,  but  that  he  did  not  nor 
would  indemnify  plaintiff,  &c.  Plea,  the  general  issue. 
At  the  trial  before  Patteson  J.,  at  the  sittings  in  Middle- 
sex  after  Trinity  term  1833,  it  appeared  that  the  plaintiff 
had  employed  the  defendant  (who  carried  on  business  as 
a  wood-turner)  to  do  work  for  him ;  that  Rimmer^  as  the 
defendant's  attorney,  served  the  now  plaintiff  with  a  writ 
at  the  suit  of  the  present  defendant;  and  that  a  convers- 
ation afterwards  passed  between  the  parties  at  the  plain- 
tiff's 
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tiff's  house,  which  the  son  of  the  latter  stated  in  evidence  1834. 
as  follows :  —  "  My  father  expressed  his  surprise  that  he  „" 

J  ^  ^  •  Wilkinson 

should  have  been  treated  in  that  peremptory  manner.  against 

BVERS* 

Byers  said  he  had  given  no  orders  that  he  should  be 
treated  in  that  way ;  that  he  had  desired  the  attorney  to 
write  a  letter  demanding  payment  of  the  balance  due, 
and  that  was  all  the  instructions  he  had  given :  he  was 
extremely  sorry  such  conduct  had  been  pursued  by  his 
attorney,  he  having  worked  for  my  father  many  years, 
and  having  no  just  cause  of  complaint.  My  father  offered 
to  pay  him  the  amount  of  the  balance  of  the  debt,  and, 
taking  into  consideration  the  unjustifiable  nature  of  the 
proceedings,  would  not  he  himself  settle  with  his  attor- 
ney ?  to  which  Byers  readily  assented  for  the  reason  that 
he^  ByerSf  himself  would  not  pay  any  thing,  he  not  having 
given  instructions.  The  money  was  paid,  and  a  receipt 
signed  by  Byers,  Subsequently  Byers  said  he  would  go 
immediately  to  Rimmer  and  settle  the  question  of  costs." 
Another  witness,  deposing  to  the  same  conversation, 
stated  the  defendant  to  have  said,  that  if  the  plaintiff 
would  pay  him  the  money,  as  he  was  in  particular  want 
of  it  that  day,  he  would  settle  the  lawyer's  expenses,  and 
the  plaintiff  should  come  to  no  trouble  about  it.  The 
receipt  given  by  the  defendant  was  as  follows  :  —  "  Re- 
ceived, March  30th  1832,  of  Mr.  Wilkinson,  the  sum  of 
13^.  105.,  balance  of  account  to  this  day.  John  Byers," 
The  costs  at  this  time  amounted  to  IL  4;s.  The  de- 
fendant refused  to  pay  them  to  the  attorney,  alleging 
that  he  had  not  authorised  him  to  issue  the  writ,  upon 
which  the  further  proceedings  ensued,  which  were  stated 
in  the  declaration.  Upon  these  facts  a  verdict  was 
found  for  the  now  plaintiff,  with  10/.  18^.  damages,  but 
leave  was  given  to  move  to  enter  a  nonsuit,  on  the 

ground 
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ground  that  the  payment  being  merely  the  discharge  of 
an  admitted  debt,  was  no  consideration  for  a  promise  by 
the  creditor  to  the  debtor.  A  rule  nisi  was  afterwards 
obtained  for  entering  a  nonsuit,  or  for  reducing  the 
damages  to  ll,  4^s, 

Sir  James  Scarlett  and  Piatt  now  shewed  cause.  The 
objection,  if  any,  is  on  the  record.  Assuming  that  the 
declaration  was  sustainable,  of  which  no  question  is 
made,  the  evidence  was  sufficient.  As  to  the  particular 
objection  taken,  the  evidence  here  shewed  a  contract, 
good  in  all  its  parts,  and  consistent  with  recognised 
practice.  It  constantly  happens  that  a  verdict  is  entered 
by  consent,  in  consideration  that  no  costs  shall  be  taxed; 
and  if  a  party  attempted  afterwards  to  tax  costs,  the 
Court  would  stay  the  proceedings.  That  cannot  be 
bad  as  a  contract  between  parties,  which  the  Court  is  in 
the  daily  habit  of  enforcing.  Supposing  the  whole 
demand  to  be  really  due,  the  plaintiff  avoids  delay  and 
risk,  and  the  loss  of  extra  costs,  by  a  compromise  of 
this  nature.  It  is,  therefore,  a  good  consideration ;  and 
if  there  be  any,  it  is  sufficient;  the  Court  vi^ill  not  look 
into  the  adequacy  of  it.  If  the  creditor  agreed  to  allow 
a  discount  for  immediate  payment,  such  a  consideration 
for  the  allowance  would  be  good ;  and  this  is  the  same  in 
principle.  If  a  creditor,  after  action  brought,  were  to 
say  to  the  debtor,  "  Pay  me  now,  and  I  will  take  no 
costs,"  the  contract  would  be  one  which  the  debtor 
might  enforce.  It  is  true  it  could  not  be  eifectual 
without  the  sanction  of  the  attorney;  but  that  makes 
no  difference  in  the  case,  considered  as  between  the 
parties. 


1834. 

Wilkinson 
against 
Byers. 


Kelly, 
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Kelli/i  contra.    The  question  is  not  on  the  record.  1834. 
The  consideration  there  stated  is  the  payment  of  a  debt  ' 

WlIKINSOK 

alleged  to  be  due;  but  it  is  clear,  upon  the  evidence,  afuinst 

r^'  '  IP  B:ers, 

that  the  debt  was  undisputed.  Giving  up  a  defence 
against  a  disputable  claim  may  be  a  good  consideration 
for  a  promise;  but  payment  of  an  admitted  debt  is 
none.  In  the  former  case,  undoubtedly,  the  Court 
would  not  suffer  its  process  to  be  used  against  good 
faith,  nor  would  it  enquire  minutely  into  the  adequacy 
of  the  consideration ;  but  in  the  latter  no  such  con- 
sideration can  arise ;  and  to  say  that  it  can  be  raised  by 
any  probable  difficulty  or  delay  in  the  prosecution  of 
the  claim,  is  a  fallacy.  If  it  be  clear  that  the  party  is 
legally  bound  to  pay,  the  question  whether  payment  can 
be  extorted  from  him  in  a  shorter  or  longer  time  cannot 
affect  the  sufficiency  of  the  payment  as  a  consideration. 
In  Seh^,  N,  P.  tit.  Assumpsit,  sect.  1.,  it  is  laid  down  that 
"  the  mere  performance  of  an  act  which  the  party  was 
by  law  bound  to  perform,  is  not  a  sufficient  consider- 
ation. Hence  a  promise  made  by  the  master,  when  a 
ship  was  in  distress,  to  pay  an  extra  sum  to  a  mariner 
as  an  inducement  to  extraordinary  exertion  on  his  part, 
has  been  holden  to  be  void;  because  a  seaman  is 
bound  to  exert  himself  to  the  utmost  in  the  service 
of  the  ship;"  to  which  point  Harris  v.  Watson  (a)  is 
cited.  [ParJce  J.  How  does  it  appear  that  the  demand 
here  was  not  upon  a  quantum  meruit  ?  In  that  case, 
payment  of  less  than  the  sum  claimed  would  be  a 
consideration  for  a  promise  by  the  plaintiff.]  The 
declaration  states  that  the  defendant  had  sued  the 
plaintiff  for  a  certain  sum,  to  wit,  \SL  lOsr,  and,  in 


(a)  PeaJce,  N.  F,  C  72. 


con- 
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1834*      consideration  that  the  plaintiff  would  pay  the  defendant 
"      the  said  sum  of  13/.  10s.,  he  promised.  &c. :  and  the 
agairst      evidence  shews  that  a  specific  sum,  the  balance  of 
I        account  between  the  parties,  and  no  other,  was  in 
j        question.     [Littledale  J.   In  Reynolds  v.  PinhoHsoe  («), 
(        the  declaration  stated,  that  whereas  the  defendant  had 
I        recovered  5L  against  the  plaintiff,  the  defendant,  in  con- 
sideration of  4/.  given  him  by  the  plaintiff,  undertook 
j         to  acknowledge  satisfaction  of  the  judgment  before  such 
a  day;  and  it  was  demurred  to,  on  the  ground  that 
there  was  no  consideration,  but  the  Court  held  other- 
I  wise;  "  for  it  is  a  benefit  unto  him  to  have  it  without 

I  suit  or  charge ;  and  it  may  be,  there  was  error  in  the 

j  record,  so  as  the  party  might  have  avoided  it."]  If 

I  in  this  case  there  was  room  for  doubt,  whether  error 

might  not  have  been  brought  on  the  record,  the  reason- 
ing in  the  case  cited  was  applicable ;  and  so  if,  in  an 
I  earlier  stage  of  the  cause,  a  doubt  had  existed  whether 

or  not  the  debt  was  due.  But  here  no  doubt  existed ; 
the  debt  was  due  or  it  was  not,  and  the  plaintiff  ad- 
mitted it ;  then  in  paying  it,  he  only  discharged  a  duty. 
[ParJce  J.  It  is  not  clearly  made  out  that  there  was  a 
specific  demand  of  13/.  10s.  previous  to  the  agreement. 
The  plaintiff  admitted  a  liability  to  pay  what  the  de- 
fendant claimed  as  his  balance;  but  that  admission  is 
to  be  coupled  with  the  fact,  that  the  defendant  at  the 
same  time  agreed  to  pay  his  own  costs ;  and  it  does  not 
appear  from  the  whole,  that  the  sum  of  13/.  10s.  was  a 
sum  originally  demanded  by  the  defendant,  or  due  from 
the  plaintiff.]  The  case  leaves  no  room  for  conjecture 
as  to  this.    The  sum  of  13/.  10s.  stated  in  the  declar- 

(a)  Cro.  Mix.  429. 

4 

ation, 
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ation,  is  the  sum  paid  by  the  plaintiff  as  due  on  his  part,  1834. 
and  admitted  by  the  defendant  in  conversation,  and  by  „' 

Wilkinson 

his  receipt,  to  be  the  balance  claimable  by  him.  [Parlce  J.  against 

Syers* 

It  might  have  been  paid  on  a  quantum  meruit.  In  the 
absence  of  evidence,  are  we  to  assume  that  there  was  a 
demand  certain  ?  To  support  your  case,  there  should 
have  been  a  demand  about  which  there  was  no  dispute, 
and  for  a  specified  sum.]  If  there  was  a  doubt  upon 
this,  it  should  have  gone  to  the  jury.  But  if  the  de- 
mand was  uncertain  at  first,  it  became  certain  when  the 
parties  had  agreed  to  fix  it  at  13/.  IO5.  \_ParJce  J.  That 
agreement  was  on  a  condition.  Patteson  J.  The  de- 
fendant's undertaking  as  to  the  costs  forms  part  of  the 
same  transaction.]  The  "  sum"  or  "  balance  due," 
and  13/.  IO5.,  appear  as  convertible  terms  throughout 
the  proceeding,  and  there  is  no  proof  that  the  parties 
ever  had  any  discussion  on  the  subject. 

LiTTLEDALE  J.  {a)  I  should  prefer  taking  the  case 
as  it  has  just  been  put  by  Mr.  Kelly,  viz.  that  the  sum 
of  13/.  10s.  was  originally  due  from  the  plaintiff,  and 
was  not  fixed  by  arrangement  at  the  time  of  the  bargain 
in  question.  And,  viewing  it  so,  I  still  think  the  plain- 
tiff is  entitled  to  recover.  Reynolds  v.  Pinho'we  (h)  is  a 
direct  authority  on  this  point.  There  is  indeed  another 
case,  Dixon  v.  Adams  (c),  in  the  same  volume  of  reports, 
which  may  appear  contradictory.  But  the  promise  there 
was  of  a  very  different  nature  from  that  in  the  preced- 
ing case  and  in  this.  There  the  obligee  of  a  bond  had 
judgment  on  scire  facias  against  the  bail,  "  and  he, 
without  other  process,  paid  the  condemnation  money ; 

(n)  Lord  Denman  C,  J,  was  at  the  Privy  Council. 

(6)  Cro.  Elu,  429.  (c)  Cro.  Elix,  538. 

and 
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1834.  and  Adams  (the  obligee),  in  consideratione  inde,  as- 
„  sumed  to  Dixon  (the  bail)  to  deliver  unto  him  the  prin- 

WlLKINSON 

against       cipal  obligation,  and  a  letter  of  attorney  to  sue  it  against 

Byers. 

J.  D."  (the  obligor) :  and  it  was  held  not  a  sufficient 
consideration,  "  for  Dixon  had  not  done  any  act  whereto 
the  law  would  not  have  compelled  him."  And  if  the 
promise,  as  in  that  case,  be  to  do  a  collateral  thing,  the 
consideration  may  be  insufficient.  But  here  the  debtor 
says,  "  You  have  sued  me  for  a  debt,  and  may  have 
trouble  in  recovering  it;  if  you  will  forego  the  costs" 
(for  the  stipulation  as  to  paying  the  attorney  amounts 
merely  to  that)  "  I  will  pay  the  debt  now."  If  the 
creditor  agreed  to  these  terms,  he  could  not  afterwards 
enforce  payment  of  the  costs.  To  do  so,  he  must  have 
proceeded  to  final  judgment;  but  it  would  have  been 
against  his  duty  and  against  law  to  take  that  course. 
We  are  not  now  taking  into  consideration  the  rights  of 
the  attorney,  in  respect  of  his  lien  for  costs ;  but,  look- 
ing at  the  case  as  between  the  parties,  if,  after  such  an 
undertaking,  the  plaintiff  attempted  to  go  on  with  the 
action,  it  would  be  a  breach  of  faith,  and  a  contempt, 
and  the  Court  would  stay  the  proceedings.  A  promise 
which  the  Court  would  enforce,  by  restraining  the 
plaintiff  from  proceeding  contrary  to  the  terms  entered 
into,  cannot  be  treated  here  as  a  promise  made  on  in- 
sufficient consideration,  and  is  quite  unlike  an  under- 
taking to  do  something  merely  collateral,  as  in  the  case 
of  Dixon  V.  Adams  {a),  I  therefore  think  the  rule  must 
be  discharged. 

Parke  J.    I  am  of  the  same  opinion.    It  is  not 
necessary  to  consider  the  case  on  the  ground  upon 

(a)  Oo.  EUz,  558. 

which 
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which  it  has  been  put  by  my  brother  Littledale^  though  1834?. 
as  to  that  I  do  not  mean  to  say  that  I  differ  in  opinion. 

^      ^  Wilkinson 

But  the  case  may  be  decided  shortly  on  this  ground.  agninst 

Bters. 

If  an  action  be  brought  on  a  quantum  meruit,  and  the 
defendant  agree  to  pay  a  less  sum  than  the  demand  in 
full,  that  is  a  good  consideration  for  a  promise  by  the 
plaintiff  to  pay  his  own  costs,  and  proceed  no  further. 
Payment  of  a  less  sum  than  the  demand  has  been  held 
to  be  no  satisfaction  in  the  case  of  a  liquidated  debt; 
but  where  the  debt  is  unliquidated,  it  is  sufficient. 
Now  here,  we  cannot  say  that  there  was  originally  any 
certain  demand.  A  jury,  if  asked,  could  not,  in  my 
opinion,  have  said  so.  In  the  great  majority  of  actions 
of  this  nature,  for  work,  labour,  and  goods  sold,  it  is 
not  a  specific  sum  that  forms  the  subject-matter  of  the 
action :  and,  unless  that  could  have  been  shewn  in  the 
present  case,  there  was  a  good  consideration  for  the 
promise. 

Patteson  J.  I  am  of  the  same  opinion.  If  a 
question  had  been  raised  upon  the  record,  the  words 
"  a  certain  alleged  debt "  would  have  been  a  complete 
answer  to  the  defendant's  objection :  and,  indeed,  this 
seems  almost  admitted.  It  is  consistent  with  the  de- 
claration, that  there  may  have  been  a  dispute  between 
the  parties  as  to  the  sum  actually  due.  The  answer 
attempted  is,  that  the  evidence  shewed  the  contrary. 
But,  looking  to  the  whole  evidence,  I  think  that  is  not 
so.  The  expressions  of  the  plaintiff's  son  do  not  sup- 
port that  view  of  the  case ;  and  it  appears  that  the  de- 
fendant  admitted  having  instructed  his  attorney  to  write 
a  letter,  which  is  not  usually  done  where  the  party  is 
considered  able  to  pay,  unless  there  be  some  dispute 

Vol.  I.  I  as 
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1834f,       as  to  the  sum.    I  do  not  say  that  I  differ  from  my 
Wilkinson     Brother  Littledale  in  his  view  of  the  case,  supposing 
against       (-jj^t  there  had  been  an  admitted  demand,  though  on  that 

ByjERs.  ° 

point  I  am  not  quite  sure.  But  it  is  unnecessary  to 
go  that  length,  because  it  is  not  clear,  in  my  opinion, 
that  there  was  a  settled  and  admitted  demand.  There 
is  no  ground  for  the  reduction  of  damages :  the  de- 
fendant, to  fulfil  his  promise  to  the  plaintiff,  might  have 
paid  the  1/.  45.  to  the  attorney,  and  afterwards  disputed 
the  matter  with  him.  Whether  the  Palace  Court  were 
right  or  not,  in  refusing  to  set  aside  the  judgment,  it  was 
by  the  defendant's  own  act  that  costs  exceeding  1/.  4^. 
were  incurred. 

Rule  discharged. 


WooLWAY  against  Rowe. 

'^RESPASS  for  breaking  and  entering  the  plaintiff's 
close  called  Scorhill  and  spoiling  the  herbage,  &c. 
Plea,  the  general  issue.  At  the  trial  before  Bosanquet  J., 
at  the  last  Spring  assizes  for  Devonshire,  it  appeared 
that  the  plaintiff  claimed  the  close  in  question  as  part  of 
his  estate ;  but  the  defendant  alleged  that  it  was  part  of 
the  waste  of  a  manor,  and  that  the  plaintiff  had  no 
interest  in  it  but  a  right  of  turning  on  cattle.  In 
support  of  his  case  the  defendant  called  the  son  of  a 
person  who  had  formerly  been  proprietor  of  the  estate 
now  held  by  the  plaintiff,  to  prove  that  his  father,  while 


Thursday, 
uipril  24  th. 

Declarations 
respecting  the 
subject-matter 
of  a  cause,  by 
a  person  who, 
at  the  time  of 
making  them, 
had  the  same 
interest  in  such 
matter  as  one 
of  the  parties 
now  has,  are 
admissible  in 
evidence 
against  that 
party,  though 
the  maker  of 
them  is  alive, 
and  might  be 
called  ai  a 
witness. 

On  the  question  whether  certain  land  be  part  of  the  plaintiff's  estate,  or  waste  of  the 
manor,  a  perambulation  of  such  manor,  by  the  lord,  including  the  land  in  question,  is 
evidence,  as  shewing  an  assertion  of  ownership  by  the  lord,  though  it  be  not  proved  that 
any  person  on  behalf  of  the  plaintiff*  was  present  at  the  perambulation,  or  knew  of  it. 


possessed 
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possessed  of  the  property,  had  a  right  of  common  on  1834. 
Scorhill  down,  the  close  in  question,  but  never  claimed 

WoOLWAY 

any  interest  in  it  beyond  that  right,  which  was  equally  en-  «^amsi 

RowE. 

joyed  by  his  fellow-parishioners ;  and  that  the  witness  had 
heard  him  say  that  he  had  no  right  to  inclose  the  down. 
The  father  was  alive  (and  in  court) ;  and  it  was  objected 
that,  as  he  himself  might  have  been  called,  evidence  of 
his  declarations  was  inadmissible.  The  learned  Judge 
received  the  evidence.  The  defendant  also  called  the 
lord  of  the  manor,  who  stated  that,  about  sixteen  years 
back,  shortly  after  he  became  lord,  he  made  a  perambu- 
lation of  the  manor  and  included  in  it  the  close  in 
question.  Upon  this  occasion  he  caused  notice  to  be 
given,  by  a  paper  fixed  on  the  church-door  of  the 
adjoining  parish,  that  he  intended,  on  a  certain  day,  to 
perambulate  Gidleigh  parish  and  common,  Gidleigh 
common  being  the  waste  of  which  the  close  in  question 
was  alleged  to  be  part.  Some  neighbouring  farmers 
and  others,  to  the  number  of  twenty  or  thirty,  were 
present  at  the  perambulation,  and  a  discussion  took 
place,  in  one  part  of  it,  with  the  parishioners  of  the 
adjoining  parish ;  but  it  did  not  appear  that  the  peram- 
bulation was  attended  by  the  owner  of  the  estate  now 
held  by  the  plaintiff,  or  any  person  on  his  behalf.  A 
similar  proceeding  took  place  about  four  years  back. 
It  was  objected  that  the  lord's  perambulations  of  his 
own  manor,  under  such  circumstances  as  these,  could 
not  be  received  as  evidence  against  the  plaintiff.  The 
learned  Judge  held  the  evidence  admissible,  though  of 
little  weight.    The  defendant  had  a  verdict. 

Follett^  on  a  former  day  of  this  term,  moved  for  a 
new  trial,  on  the  ground  that,  in  each  of  the  above 

I  2  instances. 
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1834.      instances,  the  evidence  was  improperly  received.    As  to 
the  first;  declarations  of  a  former  owner  of  the  same 

WOOLWAT 

against  property,  made  against  his  interest  at  the  time,  are 
RowE, 

admissible  in  evidence  if  he  be  dead  ;  but  there  is  no 
authority  for  their  being  held  so  while  he  is  living. 
Again,  declarations  of  a  person  identified  in  interest 
with  a  particular  party  are  admissible  as  evidence  against 
such  party,  though  the  person  making  them  be  alive,  if 
he  be  still  so  identified  in  interest  at  the  time  when  the 
evidence  is  offered ;  but  not  otherwise.  In  Barough  v. 
White  (a\  which  was  an  action  by  the  indorsee  of  a 
promissory  note  against  the  maker,  the  defendant  offered 
evidence  of  declarations  made  by  the  payee  while  he 
was  holder,  he  being  alive  and  present  at  the  trial :  but 
the  evidence  was  rejected  at  Nid  Prius,  and  this  Court 
approved  of  the  ruling.  \_ParJce  J.  There  the  interest 
of  the  plaintiff  was  not  the  same  as  that  of  the  payee 
had  been.  Declarations  of  a  person  who  held  a  negoti- 
able security  under  the  same  circumstances  with  a  party 
to  the  action,  have  been  considered  admissible  against 
such  party ;  but  the  right  of  a  person  holding  by  a  good 
title  is  not  to  be  cut  down  by  the  acknowledgment  of  a 
former  holder  that  he  had  no  title.  In  the  case  cited, 
the  then  holder  had  a  better  title  than  the  party  whose 
declarations  were  referred  to.  In  the  present  case  I 
should  have  had  no  doubt  about  receiving  the  evidence. 
It  does  not  follow  that  it  was  inadmissible  because  the 
party  himself  might  have  been  called.]  The  testimony 
of  the  person  himself  would  have  been  the  best  evidence. 
In  Spargo  v.  Brown  (^),  Bayley  J.  says,  "  The  general 
rule  is,  that  every  material  fact  must  be  proved  by 


{a)  4B.4;C.325. 


(6)  9  B.  ^  0.938, 

testimony 


IN  THE  Fourth  Year  of  WILLIAM  IV. 

testimony  on  oath.  There  is  an  exception  to  that  rule, 
viz.  that  the  declarations  of  a  party  to  the  record,  or  of 
one  identified  in  interest  mth  Jiirriy  are,  as  against  such 
party,  admissible  in  evidence.  But,  generally  speaking, 
mere  declarations  not  upon  oath  are  not  evidence." 
And  Littledale  J.  expresses  himself  in  the  same  manner. 
Where  the  party  is  identified  in  interest  at  the  time,  the 
declarations  are  those  of  a  person  for  whose  benefit  the 
action  is  brought  or  defended.  The  declarations  of  a 
privy  in  estate  are  only  receivable  when  he  is  dead. 
{Patteson  J.  Have  you  looked  into  the  cases  on  this 
subject,  and  found  that  the  statement  of  a  person 
identified  in  interest  with  a  party  to  the  cause  has  never 
been  held  admissible  but  where  the  person  making  such 
statement  was  dead?  I  have  never  heard  the  point 
so  presented  before.  I  always  thought  the  party's 
interest  at  the  time  of  the  declaration  was  the  ground 
on  which  the  evidence  was  admitted.  In  one  instance, 
I  remember  an  attempt  on  the  circuit  to  introduce  the 
declaration  of  a  very  old  person,  still  living,  which  was 
rejected ;  but  that  was  offered  as  evidence  of  reputation. 
Parke  J.  The  point  taken  here  is  quite  new  to  me.] 
As  to  the  second  objection;  a  perambulation  by  the 
lord  of  what  he  considered  to  be  his  manor  is  no 
evidence  unless  some  person  had  been  present  on 
behalf  of  the  party  whose  interest  was  to  be  affected  by 
it.  This  is  not  the  perambulation  of  a  parish  but  of  a 
private  estate.  {Parke  J.  Treading  down  the  grass 
under  a  claim  of  right  would  be  an  act  done,  of  which 
evidence  might  be  given.  Patteson  J.  If  he  had  gone 
upon  the  land  and  dug  a  hole,  it  would  have  been 
admissible  evidence,  though  it  would,  in  reality,  have 
proved  nothing.]    Here  the  act  was  not  upon  the  land. 

I  3  And, 
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1834.      And,  although  it  proved  nothing,  the  formality  with 

WoOLWAY 


against  JUry 

ROWK. 


which  it  was  done  might  have  an  undue  effect  upon  the 

Cur,  adv*  mlt. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  The  first  question  raised  in  this  case  was, 
whether  the  declarations  of  a  person  formerly  interested 
in  the  estate  now  the  plaintiff's,  were  admissible  in 
evidence,  when  the  party  himself  might  have  been 
•  called.    We  think  they  were  receivable,  on  the  ground 

of  identity  of  interest.  The  fact  of  his  being  alive 
at  the  time  of  the  trial,  when  perhaps  his  memory  of 
facts  was  impaired,  and  when  his  interest  was  not  the 
same,  does  not,  in  our  opinion,  affect  the  admissibility  of 
those  declarations  which  he  formerly  made  on  the 
subject  of  his  own  rights.  The  second  point  was, 
whether  evidence  ought  to  have  been  received  of  per- 
ambulations made  by  the  lord,  when  no  person  on 
behalf  of  the  plaintiff  was  present.  We  think  the 
evidence  was  receivable,  though  of  slight  importance. 
The  land  now  in  question  was  included  in  the  per- 
ambulation, and  the  lord  thereby  claimed  it  and  dealt 
with  it  as  his  own.  The  evidence  shewed  an  act  of 
ownership ;  and  though  slight  in  its  effect,  it  might 
properly  go  to  the  jury.  There  will  therefore  be  no 
rule. 

Rule  refused. 
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Doe  on  the  several  Demises  of  Smith  and 
Payne  against  Webber. 

EJECTMENT.    At  the  trial  before  Bosanquet  J.  at  in  ejectment 
,     ,  .  .  -r,  11  on  the  several 

the  last  spring  assizes  at  Exeter^  the  lessor  or  the  demises  of  a 
plaintiff  relied  on  the  title  of  Smithy  as  mortgagee  of  mortga|eeAht 
Fayne^  under  a  mortgage  executed  in   1815;  some  offe're'dTo 
slifirht  evidence  was  also  given  to  shew  a  possession  by         ^^^*!  , 

«^  o  I  seven  or  eight 

Payne  many  years  before.     The  defendant  claimed  years  back,  and 

.  .  after  the  exe- 

under  the  will  of  Simon  Webber^  who  had  devised  the  cutim  of  the 

mortgage,  he 

premises  to  another  Simon  Webber  for  life,  remainder  to  brought  eject- 
the  defendant  in  fee.    Simon  Webber^  the  devisee,  died  t^e"mongagor 
in  1817.    Some  evidence  was  adduced  by  the  defend-  poLlssion)";^ 
ant  to  shew  that  Simon  Webber,  the  devisor,  and  also  a       ^'V^  j"! 

^  '  was  referred  to 

prior  devisor,  under  whose  will  the  subsequent  one  ai'bitration ; 

^  ^  and  that  the 

took,  had  formerly  had  possession  of  the  premises.  The  award  was  in 

favour  of  the 

defendant  then  proposed  to  prove  the  following  facts,  now  defendant, 

.  who  thereupon 

In  1825  the  present  defendant  brought  ejectment  (on  entered  under 
his  own  demise),  for  the  premises  now  in  question,  session°and^' 
against  Payne,  who,  after  the  mortgage  in  1815,  had  fhe^p"mSfef 
been  allowed  to  remain  in  possession.    The  cause  was       f^nce : 

^  Held,  that 

finally  referred  to  arbitration.    Smith,  who  was  a  lessor  ^^^^^  proceed- 
ings were  not 

of  the  plaintiff  in  the  present  action,  was  at  one  of  the  admissible 

I        .  •      1  1    f         1  evidence  for 

meetings ;  the  witnesses  examined  before  the  arbitrator  the  defendant 

1      1       rr-i  1  •     r  PI  against  the 

were  since  dead.     1  he  award  was  m  favour  or  the  now  mortgagee, 
defendant  Webber,  who  obtained  possession  under  a  writ  was  ^fsent^at 
of  habere  facias  possessionem,  recovered  mesne  profits  befcrTthe"aHv 
for  six  years,  and  had  held  the  premises  from  the  time 

appearing  that 
he  took  any 
part  in  the  proceedings. 

The  mortgage  was  executed  in  1815.  From  that  time,  till  the  defendant  obtained  pos- 
session as  above  stated,  the  mortgagor  had  occupied  the  premises:  Held,  that  this,  though 
a  possession  of  less  than  twenty  years,  entitled  the  mortgagee  to  recover  ao-ainst  the  de- 
fendant, the  latter  having  adduced  no  admissible  evidence  in  support  of  his  own  claim. 
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of  the  award  till  the  commencement  of  the  present 
action.  The  learned  Judge  was  of  opinion  that,  as 
between  the  now  defendant  and  Smithy  this  award  and 
the  proceedings  thereupon  were  not  admissible  evidence, 
and  he  refused  to  receive  them.  The  plaintiff  had  a 
verdict. 


Erie  in  this  term  {a)  moved  for  a  new  trial,  on  the 
ground  that  the  evidence  ought  to  have  been  admitted. 
The  question  in  this  case  was  between  two  parties, 
neither  of  whom  had  had  possession  for  twenty  years. 
As  against  the  present  defendant,  there  was  no  adverse 
possession  till  1817.  In  answer  to  the  supposed  adverse 
possession  which  commenced  then,  the  defendant  shewed 
a  possession  by  him  for  several  years  next  preceding  the 
commencement  of  the  present  action.  The  question 
being,  which  possession  was  rightful,  the  defendant,  to 
shew  that  his  was  legitimate,  offered  evidence  of  the 
award  and  the  proceedings  taken  by  him  upon  it. 
These  would  have  been  admissible,  even  if  Smith  alone 
had  been  lessor  of  the  plaintiff.  Acts  done  against 
Payne,  the  mortgagor,  would  be  acts  done  against  Smith, 
the  mortgagee,  by  whose  allowance  Payne  was  holding. 
And  Smith,  though  not  a  party  to  the  former  action  of 
ejectment,  was  present  at  the  arbitration ;  he  therefore 
had  notice  of  the  action,  and  of  the  title  being  then  in 
question.  The  mortgagor  might  be  considered  as  his 
agent  on  that  occasion.  The  present  action  is  in  effect 
that  of  the  mortgagor ;  and,  if  so,  Doe  dem,  Morris  v. 
Hosser  (b)  shews  that  he  cannot  maintain  it  after  sub- 
mitting to  a  reference,  in  which  the  decision  was  against 
him  and  in  favour  of  the  now  defendant.    Doe  dem. 


(a)  Jj^ril  21st. 


(&)  3  East,  11. 

Harding 
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Harding  v.  CooJce  [a)  was  cited  for  the  plaintiff  at  the  1834. 
trial,  but  cannot  govern  this  case.    There  the  plaintiff    _  ~~ 

'  ^  ^  Doe  dem. 

proved  twenty-three  years'  possession,  and  the  defendant     Smith  and 

Pavke 

eleven  years  following  the  twenty-three;  and  this  was  against 
held  to  be  no  answer.  But  there  the  whole  case  on  each 
side  appears  to  have  consisted  in  the  duration  of  each 
party's  possession;  no  other  facts  appeared;  and  the  lessor 
of  the  plaintiff  had  held  the  premises  more  than  twenty 
years.  It  was  never  settled,  however,  before  that  case, 
that  even  twenty  years'  possession,  of  itself,  afforded  a 
presumption  against  a  defendant  who  had  held  for 
several  years  subsequently.  [Parke  J,  It  is  prima 
facie  evidence.]  In  the  present  case  there  were  two 
possessions  of  less  than  twenty  years ;  and  the  evidence 
in  question  was  properly  offered  in  support  of  the  last, 
to  prove  that  it  was  not  that  of  a  wrong  doer,  but  that 
the  defendant  held  it  under  circumstances  that  shewed  a 
probability  of  his  being  entitled.  * 

Lord  Denman  C.  J.  The  facts  offered  in  proof  were 
no  evidence  against  Smith,  At  the  time  of  the  arbitra- 
tion he  knew  that  such  an  inquiry  was  going  on,  but  he 
was  not  bound  to  interfere  in  it.  It  is  true  that  on  one 
occasion  he  was  present  at  it,  but  not  as  taking  a  part. 
There  is  no  ground  for  a  rule. 

Littledale  J.  concurred. 

Parke  J.  The  arbitration  was  res  inter  alios.  The 
whole  may  be  considered  as  passing  behind  the  back  of 
Smith,  It  could  not  be  evidence  against  a  person  dating 
his  title  as  far  back  as  1815. 

Rule  refused. 


{a)  7Bing.5^6, 
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Friday^  THE  following  warrant  was  this  day  read  in  open 

jprUiBiV,.  Court:- 

William  R. 

Whereas  it  hath  been  represented  to  us,  that  it  would 
tend  to  the  general  despatch  of  the  business  now  pending 
in  our  several  courts  of  common  law  at  Westminster, 
if  the  right  of  Counsel  to  practise,  plead,  and  be  heard, 
extended  equally  to  all  the  said  courts ;  but  such  object 
cannot  be  effected  so  long  as  the  Serjeants  at  Law  have 
the  exclusive  privilege  of  practising,  pleading,  and 
audience  during  term  time  in  our  Court  of  Common 
Pleas  at  Westminster :  We  do,  therefore,  hereby  order 
and  direct,  that  the  right  of  practising,  pleading,  and 
audience  in  our  said  Court  of  Common  Pleas  during 
term  time,  shall,  upon  and  from  the  first  day  of  Trinity 
term  now  next  ensuing,  cease  to  be  exercised  exclusively 
by  the  Serjeants  at  Law,  and  that,  upon  and  from  that 
day,  our  Counsel  learned  in  the  Law,  and  all  other 
Barristers  at  Law,  shall  and  may,  according  to  their  re- 
spective rank  and  seniority,  have  and  exercise  equal 
rank  and  privilege  of  practising,  pleading,  and  audience 
in  the  said  Court  of  Common  Pleas  at  Westminster,  with 
the  Serjeants  at  Law.  And  we  do  hereby  will  and  re- 
quire you  to  signify  to  Sir  Nicholas  Conyngham  Tindal, 
Knight,  our  Chief  Justice,  and  his  companions,  Justices 
of  our  said  Court  of  Common  Pleas,  this  our  Royal  will 
and  pleasure,  requiring  them  to  make  proper  Rules  and 
Orders  of  the  said  Court,  and  to  do  whatever  may  be 
necessary  to  carry  this  our  purpose  into  effect. 

And 
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And  whereas  we  are  graciously  pleased,  as  a  mark  1834. 
of  our  Royal  favour,  to  confer  upon  the  Serjeants  at  — 
Law  hereinafter  named,  being  Serjeants  at  this  present 
time  in  actual  practice  in  our  said  Court  of  Common 
Pleas,  some  permanent  rank  and  place  in  all  our  courts 
of  law  and  equity :  We  do  hereby  further  order  and 
direct,  that  Vitruvius  La'wes,  Thomas  UOyly^  Thomas 
PeaJce,  William  St.  Julian  Arabin,  John  Adams,  Thomas 
Andrews,  Henri/  Storks,  Ebenezer  Ludlow,  John  Scriven, 
Henry  John  Stephen,  Charles  Carpenter  Bompas,  Edward 
Goulburn,  George  Heath,  John  Taylor  Coleridge,  and 
Thomas  Noon  Talfourd,  Serjeants  at  Law,  shall  from 
henceforth,  according  to  their  respective  seniority 
amongst  themselves,  have  rank,  place,  and  audience,  in 
all  our  courts  of  law  and  equity,  next  after  John  Balguy, 
Esquire,  one  of  our  Counsel  learned  in  the  law.  And 
we  do  hereby  will  and  require  you,  not  only  to  cause 
this  our  direction  to  be  observed  in  our  Court  of 
Chancery,  but  also  to  signify  to  the  Judges  of  our 
several  Courts  at  Westminster,  that  it  is  our  express  • 
pleasure  that  the  same  course  be  observed  in  all  our  said 
Courts. 

Given  at  our  Court  at  St,  Jameis,  this 
twenty-fourth  day  of  April,  in  the 
fourth  year  of  our  reign. 
To  the  Right  Honorable,  Henry 
Lord  Brougham  and  Faux,  our 
Chancellor  of  Great  Britain. 

In  pursuance  of  this  warrant,  the  several  Serjeants  at 
Law  above  named  took  their  seats  within  the  bar  in  the 
Court  of  King's  Bench. 
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XZ'Zh.      The  King  against  The  Inhabitants  of  Matlock. 

A  house  in  appeal  against  an  order  of  two  justices,  re- 

w^ariet^to  moving   George  Arnalt  and  his  wife  from  the 

wife,"fo^tiie^r^  township  of  Wirksworth  to  the  township  of  Matlock 

the"iifeTf  the^  (both  in  DerbysMre),  the  sessions  confirmed  the  order, 

survivor.  A.  subject  to  a  case.    It  was  admitted  on  both  sides  that 

and  B.  were  *' 

ejected  wrong-  the  pauper  Geovpe  Arnalt  was  legally  settled  in  MatlocJc, 

fully  from  the  f     r  t>        ^  o  j 

house,  but  and  was  removable  thither,  unless  the  power  to  remove 
and  a  person  *  him  from  Wirkswortk  was  negatived  by  the  following 

who  had  lodged  r 

with  them,  re-  laCtS  :  — - 

house^  *  After-      '^^^  pauper  George  Arnalt,  being  a  married  man, 

wards  A.  as-  yjvent  to  live  with  his  father  in  a  cottage  built  on  the 

sisted  the  les-  ° 

sor  to  destroy    waste  in  Wirksworth,    His  father  paid  sevenpence  a 

the  lease : 

Held,  that  year  rent  to  the  Duchy  of  Lancaster  for  the  cottage, 

transactions  J.  and  the  pauper  continued  to  pay  the  rent  after  his 

titiuedirre-  father's  death  until  about  nineteen  or  twenty  years 

'^!rthoug^h°"*  ^S^'  when  all  the  cottages  belonging  to  the  Duchy  of 

they  had  Lancaster  were  sold,  and  the  pauper  purchased  his  cot- 
become  actually  '  r    r  r 

chargeable.  tage  for  5L  25.  2d,,  and  it  was  conveyed  to  him.  In 
3  827  the  pauper  sold  the  cottage  to  a  person  named 
Wilson  for  40/. ;  and  Wilson  at  the  same  time  demised 
it  to  the  pauper  and  his  wife  for  their  joint  lives,  and 
the  life  of  the  survivor  of  them,  at  a  rent  of  405.  a  year. 
At  Christmas  1831  Wilson  demanded  a  year's  rent  of 
the  pauper,  which  he  was  unable  to  pay,  and  Wilson 
then  took  possession  of  the  cottage.  The  pauper  denied 
that  there  was  any  power  of  re-entry  in  the  case  of 
non-payment  of  rent.  A  lodger,  as  well  as  the  pauper's 
furniture,  remained  in  the  house  after  he  quitted  it* 

About 
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About  the  same  time  that  this  transaction  happened, 
the  pauper  applied  to  the  overseer  of  Wirksworth  for 
relief;  but  the  overseer  refused  to  relieve  him  until  the 
lease  was  destroyed;  and  Wilson  also  called  upon  the 
pauper,  and  told  him  that  if  he  and  his  wife  would 
consent  to  give  up  the  lease,  they  should  have  5s,  a  week 
instead  of  2s,  6d,,  and  should  not  be  disturbed  during 
their  lives.  The  pauper  finally  agreed  that  the  lease 
should  be  destroyed,  and  Wilson  brought  it  to  an  inn 
in  Wirksworth,  where  it  was  destroyed  in  the  presence 
of  many  persons,  the  pauper  himself  assisting  to  de- 
stroy it.  It  did  not  appear,  on  the  trial  of  the  ap- 
peal, that  the  pauper's  wife  was  present  when  the  lease 
was  destroyed,  or  that  she  afterwards  gave  her  consent 
to  its  being  so  disposed  of.  Wilson  told  the  pauper 
that  he  should  not  be  disturbed ;  but,  on  his  applying 
for  relief,  he  was  informed  that,  unless  he  went  into  the 
workhouse,  he  could  not  be  relieved.  He  and  his  wife 
accordingly  went  into  the  workhouse,  and  remained 
there  for  a  fortnight  or  three  weeks,  when  they  were 
removed  to  the  appellant  parish,  pursuant  to  the  order 
of  removal. 

Balguy  and  N,  E,  Clarke  in  support  of  the  order  of 
sessions.  The  purchase  of  the  cottage  from  the  Duchy 
of  Lancaster  did  not  give  an  actual  settlement,  the 
consideration  being  under  30/.,  by  stat.  9  G.  1.  c.7,  s,  5. 
After  the  demise  by  Wilson,  the  pauper  was  certainly 
seised  of  a  freehold  estate,  in  right  of  himself  and  wife, 
from  which  he  could  not  be  removed:  but  that  is  de- 
stroyed by  the  re-entry,  which  took  place  in  fact. 
\_Littledale  J.  We  cannot  infer  a  legal  power  of  re- 
entry, unless  it  be  stated.]  But  the  pauper  is  stated  to 
have  been  put  out  of  possession  in  fact.    He  has  also 

consented 
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The  King 
against 
The  Inhabit- 
ants of 

Matlock. 


consented  to  this,  for  he  has  been  a  party  to  the  destruc- 
tion of  the  lease.  His  wife,  it  is  true,  has  not  con- 
sented. \_Denman  C.  J.  How  could  she  consent?  And 
if  she  could  not,  there  was  a  freehold  interest  still  sub- 
sistinof.  The  lodger  and  the  furniture  remained  on  the 
premises.]  The  lodger  is  not  stated  to  have  continued 
to  be  the  lodger  of  the  pauper.  \_Littledale  J.  He 
is  not  stated  to  have  become  the  lodger  of  Wilson, 
Parke  J.  The  case  shews  a  continued  occupation  by 
the  paupers  till  they  went  to  the  workhouse.] 

Per  Curiam.    The  order  must  be  quashed. 

M.  Z).  Hill  was  to  have  argued  against  the  order  of 
sessions. 

Order  of  sessions  quashed. 


Saturday  J 
Jpril  26th. 


The  King  against  The  Inhabitants  of 
Thruscross. 


A  record  in 
the  record  book 
of  a  manor,  of 
admittance  to 
a  copyhold,  re- 
citing a  sur- 
render of  the 


appeal  against  an  order  of  tv/o  justices,  for  the 
removal  of  James  Fryer  from  the  township  of 
Thruscross  to  the  township  of  High  and  Low  Bishopside 
(both  in  the  West  Riding  of  Yorkshire)^  the  sessions 
same  copyhold    discharged  the  order,  subject  to  the  opinion  of  this 

to  the  use  of  a 

will,  is  ad-       Court  on  the  following  case  :  — 

missible  evi- 
dence of  the 

surrender,  the  steward  not  being  able  to  find  the  surrender  itself  on  the  roll  or  elsewhere, 
and  the  surrender  being  irregularly  kept  in  the  manor,  although  all  the  other  surrenders 
were  either  preserved  or  recorded  on  the  roll. 

A  devisee  of  a  copyhold  was  admitted  after  he  had  resided  more  than  forty  days  on  the 
copyhold.  His  son  became  emancipated  after  the  expiration  of  the  forty  days,  and  before 
the  admittance:  Held,  by  Lord  JOenman  C.J. ,  Littledule  3 . ,  and  Patteson  J. ,  Parke  J. 
dissentiente,  that  the  father,  by  such  residence,  gained  a  settlement,  which  was  communicated 
to  the  son. 

The 
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The  pauper's  grandfather  was  the  devisee  of  a  copy-  1834?. 
hold  estate  in  His^h  and  Low  Bishovside,  under  the  will       '  ~~~ 

°  The  King 

of  one  Furniss,    On  the  death  of  the  devisor,  in  1780,  a^iainst 

The  Inhabit- 

the  grandfather  took  possession  of  the  estate  under  the       ants  of 
devise;  and  the  pauper- s  father,  then  about  sixteen 
years  of  age,  lived  with  him  there  as  a  member  of  his 
family  till  1 789,  when  he  married ;  but  the  grandfather 
was  not  admitted  tenant  of  the  property  in  question 
before  the  year  1790.    To  prove  a  surrender  of  the 
copyhold  to  the  use  of  Furniss's  will,  the  steward  of  the 
manor  was  called,  who  produced  the  book  of  the  records 
of  the  manor,  and  read  from  it  a  record  of  the  admit- 
tance, reciting  a  surrender  of  the  property  in  question, 
made  in  1774,  to  the  use  of  the  will.    He  also  stated 
that  he  had  not  been  able  to  find  the  surrender  itself 
upon  the  roll  or  elsewhere,  except  as  recited  in  the 
admittance  :  that  the  old  surrenders  appeared  to  have 
been  kept  in  a  very  loose  and  irregular  manner :  that 
the  originals  were  very  often  not  to  be  found :  and, 
further,  that  there  were  many  surrenders  to  the  use  of 
wills  on  the  records,  the  originals  of  which  were  not  to 
be  found ;  but  that  he  had  not  been  able  to  discover 
any  other  instance  in  which  there  was  not  either  the 
original  surrender  itself,  or  a  record  of  a  surrender  on 
the  court  rolls.    The  questions  for  the  opinion  of  the 
Court  were  stated  to  be, — Whether,  under  these  cir- 
cumstances, the  entry  in  the  book  of  the  records  of  the 
manor  was  evidence  of  a  surrender  to  the  use  of  the 
will?  whether  the  admittance  of  the  pauper's  grand- 
father," in  1790,  had  relation  back  to  his  possession  in 
1780?  and,  whether  the  residence  of  the  grandfather 
for  more  than  forty  days,  he  having  the  right  of  admit- 
tance, was  sufficient  to  confer  a  settlement  by  estate  ? 

Milner 
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Milner  in  support  of  the  order  of  sessions.  If  the 
Court  should  consider,  either  that  the  evidence  was  in- 
sufficient, or  that  the  admission  had  not  a  relation  back 
for  the  purpose  of  a  settlement,  the  order  of  sessions  must 
be  affirmed.  [Lord  Denman  C.  J.  Can  you  contend  that 
there  was  not  evidence  of  the  surrender  ?  That  is  the 
only  question  for  us  on  the  first  point.]  The  sessions 
ought  certainly  to  have  taken  it  upon  themselves  to  find 
the  fact;  but  what  they  have  intended  to  ask  of  the  Court 
is.  Whether  upon  this  evidence  they  were  bound  to  find 
the  fact  ?  [Lord  Denman  C.  J.  That  we  should  not 
have  answered.  Parked,  In  effect  they  say,  If  this  be 
evidence  at  all,  we  should  have  found  the  other  way.] 
In  JRex  V.  Luhhenham  («),  decided  in  this  Court  last 
term,  the  sessions  found  facts,  upon  which  they  con- 
firmed an  order,  and  this  Court  would  not  say  that 
upon  those  facts  they  were  bound  to  find  otherwise. 
But  here  the  facts  are  not  found.  [Lord  Denman  C.  J. 
We  must  look  at  the  case  as  we  have  it  from  the 
sessions ;  we  have  no  power  to  say  what  they  ought  to 
have  found.]  Then,  secondly,  the  grandfather's  ad- 
mittance having  taken  place  after  the  emancipation  of 
the  pauper's  father,  the  father  gained  no  settlement  in 
High  and  Low  Bishopside.  Till  the  admittance,  the 
grandfather  was  a  mere  occupier,  or  a  tenant  at  will  in 
the  strict  sense  of  the  term.  The  devise  in  itself  effects 
so  litde,  that,  before  the  statute  55  G.  3.  c,  192.,  courts 
of  equity  would  not  compel  the  heir  to  surrender  to  the 
use  of  a  will  made,  either  without  a  previous  surrender, 
or  where  the  previous  surrender  prescribed  requisites  of 
the  will  which  were  not  fulfilled  by  it ;  and  this  was 


(a)  5B,^  Ad. 


held 
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held  even  in  a  case  where  the  will,  having  only  two 
witnesses,  would  not  operate  on  any  lands  unless  the 
copyhold  passed;  Sampson  v.  Sampson  {a).  ^Parke  J. 
The  question  here  is,  whether  the  admittance  has 
not  relation  back  (b).  The  devisee  might  maintain 
ejectment  as  against  a  wrong-doer,  on  a  demise  laid 
before  the  admittance.  Littledale  J.  The  admittance 
has  relation  back,  against  everyone  but  the  lord.]  The 
doctrine  of  relation  will  not  affect  this  case.  In  order 
to  give  the  pauper  a  settlement,  it  is  necessary  that 
before  the  father's  emancipation  the  grandfather  should 
have  been  in  the  parish,  and  irremovable  thence,  for 
forty  days.  It  is  true  that,  after  the  admittance,  the 
grandfather's  rights  became  the  same  as  they  would 
then  have  been  if  he  had  been  admitted  at  the  death  of 
the  devisor;  but,  till  the  admittance,  he  might  have 
been  removed  by  the  overseers.  \_Littledale  J.  He 
would,  at  the  most,  be  removable  only  till  he  was 
admitted.]  But,  in  the  mean  time,  he  was  not  irre- 
movable ;  he  was  strictly  a  tenant  at  will.  If  so,  the 
father  at  the  time  of  his  emancipation  was  settled  else- 
where ;  and  the  subsequent  admittance  of  the  grand- 
father cannot  so  relate  back  as  to  displace  that  settle- 
ment. 


1834. 


The  King 
against 

The  Inhabit- 
ants of 

Thauscross. 


Blackhurne  and  Sir  G.  A,  Lewin,  contra,  were  desired 
by  the  Court  to  confine  themselves  to  the  second  point. 

(a)  2  Ves.  ^  B.  337.  The  copyhold  was  not  mentioned  in  the  will, 
and  the  devisee  was  a  child,  not  a  creditor.  See  Bac,  Abr.  Coj^yholdi 
G.  2.  vol.ii.  p.  211.  (ed.  1832.) 

(6)  See  Bac.  Abr.  Copyhold,  G.  1.  vol  ii.  p.  209. ;  G.  8.  p.  218.  (ed. 
1832.) 
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It  is  sufficient,  if  the  grandfather  had,  at  the  time  of  the 
emancipation,  such  an  estate  at  law  or  in  equity  as  to 
make  him  irremovable  by  the  overseers.  This  Court 
would  have  compelled  the  lord  to  admit  him  after  the 
death  of  the  devisor ;  and  all  his  acts,  subsequent  to  the 
death,  would  bind  the  land  as  against  himself.  Therefore 
his  interest  commenced  at  the  time  of  the  death,  and 
the  delay  of  a  formal  admittance  would  not  make  him  re- 
movable. It  is  not  necessary  that  there  should  be  a 
perfect  legal  estate,  to  protect  the  possessor  from  re- 
moval ;  Rex  V.  Butterion  (a).  Rex  v.  Holm  East  Waver 
Qxiarter  {b),  Ashbrittle  v.  Wyley  (c).  The  father,  as  he 
might  have  compelled  an  admittance,  had  at  least  as 
great  an  interest  as  a  cestui  que  trust.  In  Rex  v. 
Chew  Magna  {d\  there  was  no  estate  which  could  have 
been  made  good  against  the  owner  of  the  fee.  [Parke  J. 
The  estate  devised  here  was  in  the  heir  at  law,  till  ad- 
mittance. I  think  you  will  find  that,  before  that,  the 
devisee  had  no  estate,  either  at  law  or  in  equity ;  Rex 
v.  Sir  T.  M.  Wilson  {e).']  The  heir  at  law  would  be 
trustee  for  him.  [Parke  J.  That  is  the  question.]  A 
sole  next  of  kin  has  an  equitable  interest  in  a  lease- 
hold estate,  before  administration,  sufficient  to  gain  a 
settlement;  Rex  v.  Horsley{g\  which  case  explains  that 
of  South  Sydenham  v.  Lamerton  [h).  And  it  may  be  a 
question  here,  whether  a  legal  conveyance  might  not 
be  presumed.    [Parked,    No;  there  must  be  an  ad- 


Co)  6T.R.554,  (b)  16  East,  127. 

(c)  1  Sir,  608.    2  Sess.  Ca.  No.  1 15-  p.  121.       (d)  10  B.  ^  C.  747. 
(e)  10  B.  4-  a  80.  (g)  8  East,  405. 

{h)  Cases  of  Settlements  and  Removals,  No.  103.  p.  77.  As  to  the 
variation  in  the  reports  of  this  case,  see  8  East,  407.,  note  (d). 
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mittance.    Littledalei.    Before  admittance,  the  devisee  1834?. 
could  not  have  devised.] 

The  Kino 

against 

Lord  Denman  C.  J.  I  think  this  case  is  clear  of  ants  of 
doubt.  The  principle  is,  that  a  man  is  not  to  be 
removed  from  that  which  he  has  a  right  to  enjoy. 
Here  the  pauper's  grandfather  had  a  right  to  enjoy  the 
copyhold  without  being  removed  by  the  parish  officers. 
I  think  the  overseers,  if  they  had  presumed  to  remove 
him,  would  have  been  liable  to  an  action.  In  several 
cases  an  interest,  as  feeble  as  this,  has  been  held  suffi- 
cient for  a  settlement. 

LiTTLEDALE  J.  I  think  that  the  admission  relates 
back  to  the  time  of  the  devisor's  death,  for  this  purpose 
as  well  as  others.  I  agree  that  the  grandfather  had  not 
an  actual  estate  at  the  time  of  the  emancipation;  he 
could  not  then  have  devised  at  law  or  equity.  He  was 
a  mere  occupier.  Still  he  was  an  occupier  who,  by 
doing  an  act  which  he  might  at  any  time  do,  could  have 
obtained  the  legal  estate.  The  lord  could  have  ejected 
him,  but  only  for  a  short  time ;  for  he  might  immediately 
have  claimed  admittance.  He  had  the  substantial 
power  over  the  land.  And,  although  the  lord  or  the 
heir  at  law  might  have  removed  him  for  a  time,  the 
officers  of  the  parish  had  no  right  to  do  so ;  and,  if  so, 
he  became  settled  by  forty  days'  residence  under  such 
circumstances. 

Parke  J.  I  am  not  prepared  to  concur  with  the 
Lord  Chief  Justice  and  my  brother  Littledale,  and 
should  have  wished  for  more  time  to  consider  the  case. 
As  at  present  advised,  I  think  there  was  no  setttement 

K  2  in 
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in  the  appellant  parish.  The  question  of  evidence  is 
disposed  of :  we  must  take  it  that  a  surrender  to  the  use 
of  the  will  is  found  by  the  sessions.  The  question  then 
is,  whether  a  settlement  was  gained  by  the  grandfather 
before  the  pauper's  father  became  emancipated.  In  the 
first  place,  there  can  be  no  doubt  that  admittance  has 
relation  back  for  some  purposes,  as  to  enable  the  devisee 
to  avoid  mesne  incumbrances  by  another  party.  That 
relation,  however,  will  not,  in  my  opinion,  operate  so 
as  to  make  the  possessor  irremovable  in  the  mean  time ; 
he  must  have  an  interest,  before  the  admittance,  suffi- 
cient to  make  him  irremovable.  Then,  was  the  pauper's 
grandfather  in  this  case  removable  in  the  meanwhile? 
He  ought  to  have  had  a  legal  or  an  equitable  estate ; 
but  that  is  not  the  condition  of  a  copyholder  before 
admittance.  The  law  enables  him  to  enforce  a  devise 
made  in  his  favour;  but  he  is  not  even  obliged  to  accept 
such  a  devise.  No  case  has  yet  gone  so  far  as  to  allow 
a  settlement  to  be  created  by  that  which  is  neither  a 
legal  nor  an  equitable  estate. 


Patteson  J.  It  appears  to  me  that  a  settlement 
was  gained  by  the  pauper's  father.  It  is  true  that  he 
had  no  legal  or  equitable  estate.  That  is,  however, 
not  absolutely  necessary,  according  to  Rex  v.  Holm 
East  Waver  Quarter  {a).  Where  a  party  can  enforce 
the  conveyance  of  a  legal  estate,  and  is  in  the  occu- 
pation of  it,  that  is  sufficient  to  confer  a  settle- 
ment. Here  the  devisee  had  that  right,  and  no  one 
else  had.  He  might  have  taken  legal  proceedings  to 
compel  the  lord  to  admit  him ;  and,  after  he  had  en- 
forced the  admittance,  he  might  have  ousted  the  heir. 


(a)  16  East,  127. 
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Though  I  cannot  find  any  case  in  which  the  Court  has 
professed  to  go  the  full  length  of  this  case,  I  think  we 
may  collect  the  principle  that  such  an  interest  is  suffi- 
cient. In  Rex  V.  Holm  East  Waver  Quarte?-  there  was 
neither  legal  nor  equitable  estate,  though  it  is  true  that, 
by  the  language  of  the  Court,  the  decision  seems  to 
have  turned  on  the  notion  that  there  was  an  equitable 
estate.  It  was  held  that  an  occupation,  not  as  tenant, 
by  permission  of  the  trustee,  as  if  the  property  had  been 
the  occupier's  own,  was  sufficient  to  give  a  settlement. 
There  the  property  was  not  the  occupier's,  nor  could 
she  have  compelled  a  conveyance  by  any  proceeding  in 
equity.  The  facts  of  that  case  go  further  than  those  of 
the  present.  As  to  the  first  point,  there  can  be  no 
question  but  that  the  evidence  was  admissible. 

Order  of  sessions  quashed. 


1834.. 

The  King 
against 

The  Inhabit- 
ants of 

Thrusckoss. 


The  King  anmnst  The  Inhabitants  of  Saturday/, 

^  AprU  26th. 

QUAINTON. 

QN  appeal  against  an  order  of  two  justices,  remov-  The  trustees 

ing  James  Carter  from  the  parish  of  St,  James  e!tablkhe(?for 
Clerlcenwelt^  in  Middlesex^  to  the  parish  of  Qtiainton,  in  poo"boys"of  a 
Buckms^hamshire,  the  sessions  confirmed  the  order,  sub-  parish  as  ap- 

prentices, 

ject  to  the  following  case :  —  bound  out  a 

poor  boy  of  the 

The  pauper  was  a  poor  boy,  and  a  settled  inhabitant  parish,  and 
of  the  parish  of  Quainton.    By  indenture,  dated  21st  miuml^^The 

parish  officers 
furnished  him,' 

from  the  parochial  funds,  with  a  suit  of  clothes,  all  of  which  would  not  have  been  given  to 
him  at  that  time,  except  with  the  prospect  of  his  being  bound  ;  but  no  stipulation  was  made 
on  the  subject  by  or  with  the  master :  Held,  that  the  supply  of  clothes  was  not  an  expense 
incurred  by  the  parochial  funds  within  56  (?.  5.  c.  159.  s.  1].,  and  consequently  that  the 
indenture  did  not  require  the  approval  of  two  justices. 


of 
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of  October  1820,  he  was,  by  the  trustees  of  a  charity 
established  by  the  Court  of  Chancery  under  the  will  of 
the  late  Dowager  Lady  Sa^  and  Sele,  for  placing  out 
poor  boys  of  that  parish  apprentices,  bound  as  an 
apprentice,  with  a  premium  of  20/.,  to  Thomas  Carter 
of  Swanburne,  in  the  county  of  Bucks,  for  the  term  of 
seven  years,  and  served  as  an  apprentice  under  that 
indenture,  so  as  to  gain  a  settlement  in  the  parish  of 
Swanhurne,  if  the  indenture  was  valid.  The  whole  of 
the  premium  was  paid  out  of  the  charity  fund ;  no  other 
premium  or  consideration  was  paid  to  the  master  from 
any  other  source ;  and  the  costs  of  the  indenture  were 
paid  by  the  master  out  of  the  premium.  But,  on  the 
day  before  the  binding,  the  pauper  was  provided  with  a 
full  new  suit  of  clothes  by  the  parish  officers  of  Quain- 
ton,  which  were  paid  for  out  of  the  public  parochial 
funds  by  one  of  the  churchwardens.  The  clothes 
would  not  have  been  all  given  to  the  pauper  at  that 
time,  but  in  prospect  of  his  being  so  bound  apprentice, 
though  no  stipulation  to  that  effect  was  made  by  or 
with  the  master.  The  indenture  of  apprenticeship  had 
not  the  sanction  or  signature  of  two  justices  of  the 
peace.  The  question  for  the  opinion  of  the  Court 
was — Whether,  in  this  transaction,  an  expense  was 
incurred  by  the  public  parochial  funds  within  the  mean- 
ing of  BQG.S.  c.  139.  5.  11.? 


Bodkin  in  support  of  the  order  of  sessions.  The 
policy  of  the  act  is  directed  against  all  interference  of 
the  parish  officers  without  proper  authority,  however 
small  the  expense  incurred  by  the  parish  may  be.  This 
case  falls  within  the  principle  of  Bea;  v.  Mattishall  {a). 


(a)  SB,^C.  753. 


\Parke 
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{Parke  J.  There  the  money  advanced  by  the  parish 
was  part  of  the  consideration,  without  which  the  bind- 
ing would  not  have  taken  place.  According  to  Rex 
V.  St,  Peter,  Hereford  (a),  the  expense  must  be  so  in- 
curred as  to  make  it  a  case  of  binding  by  the  parish 
officers,  directly  or  indirectly.  This  was  not  so.]  The 
question  certainly  is,  Whether  the  officers  were  clan- 
destinely parties  to  the  binding  ?  Here  they  were  in- 
directly parties,  and  were  advancing  parish  money  to 
effect  the  binding.  The  expense  of  the  clothes  would 
never  have  been  incurred,  except  with  a  view  to  the 
binding.  {Patteson  J.  The  expressions  in  the  case  are 
very  cautious :  "  The  clothes  would  not  have  been  all 
given  at  that  time*"*  Parke  J.  And  the  master  had 
nothing  to  do  with  that :  it  did  not  influence  him.] 


1834. 

The  King 
against 
The  Inhabit- 
ants of 

QUAINION. 


Per  Curiam  {b).  This  was  not  an  "  expense  incurred'* 
within  the  statute.    The  order  must  be  quashed. 

Adolphus  was  to  have  argued  against  the  order  of 
sessions. 

Order  of  sessions  quashed* 


(a)  I  B.  ^  Ad.  916. 

(Jb)  Liitledalei  Parker  and  Patteson  Js.  Lord  Denman  C.  J.  had  left 
the  Court. 
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Saturday, 
Jprii  26th. 


The  King  against  The  Inhabitants  of  Banbury. 
(Banbury  against  Farnborough.) 


Under  stat. 
I  W.  4.  c.  18. 
no  settlement 
is  gained  by 
occupying  the 
same  tenement 
for  a  continuous 
year,  the  occu- 
pation during 
part  of  the  year 
being  under 
one  hiring  for 
a  year,  and 
during  the  re- 
mainder under 
another  hiring 
for  a  year. 

If  W.,  being 
tenant  from 
year  to  year 
to  C,  let  to 
T,  from  year 
to  year,  and 
Wm  give  up 
his  own  in- 
terest to  C.  by 
verbal  agree- 
ment, and  after- 
wards T.  agree 
verbally  with 
C.  to  become 
his  tenant  from 
year  to  year, 
such  last  agree- 
ment is  a  new 
hiring  by  T., 
and  puts  an 
end  to  his 
former  hiring^ 


appeal  against  an  order  of  two  justices  removing 
Keziah,  the  wife  of  Francis  Taylor^  from  the  parish 
of  Farnborough  in  War*wicJcshire  to  the  parish  of  Banbury 
in  Oxfordshire^  the  sessions  confirmed  the  order,  subject 
to  the  following  case :  — 

Francis  Taylor^  the  pauper's  husband,  took  a  house 
in  the  parish  of  Banbury^  of  one  Joseph  Ward,  for  one 
year,  commencing  at  Old  Lady-day  1831,  at  the  rent  of 
20/.  Ward  was  himself  a  yearly  tenant  of  the  house 
which  he  let  to  Taylor,  under  one  William  Caidey,  from 
Old  Lady 'day  to  Old  Lady-day,  at  the  same  rent  of 
20/.  Taylor  entered  upon  the  house  at  Old  Lady-day 
1831;  and,  at  Old  Michaelmas  1831,  paid  Ward  hai^  a 
year's  rent.  Shordy  after  Old  Michaelmas  1831,  it  was 
verbally  agreed  between  Ward  and  Cawley  that  Ward^s 
tenancy  under  Cawley  should  be  put  an  end  to,  and 
Ward  released  from  further  liability  in  respect  of  it ;  and 
it  was  then  verbally  agreed  between  Cawley  and  Taylor 
that  Cawley  should  accept  Taylor  as  his  tenant  of  the 
premises  from  year  to  year,  to  commence  from  Old 
Michaelmas  1831,  at  the  same  rent  of  20/.,  and  upon 
the  same  terms  in  other  respects  as  before.  Taylor 
occupied  the  house  without  interruption  from  the  time 
of  his  entry  at  Old  Lady-day  1831,  until  shortly  after 
Old  Lady-day  1832,  when  he  went  to  America,  without 
having  paid  any  rent  except  the  half  year's  rent  paid  to 

Ward, 
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Wardf  and  had  not  returned  at  the  time  of  the  trial  of  1834. 
this  appeal.    He  left  his  wife  and  children  in  the  house. 

^  The  King 

One  Abbott  took  to  his  furniture ;  and,  on  the  24th  of  against 

The  Inhabit- 

September  1832,  sold  a  part  of  it  and  paid  Cawley  10/.,  ants  of 
the  half  year's  rent  due  at  the  Old  Lady-day  previous.  ^a**^"*"^* 
This  was  done  to  avoid  a  distress,  and  without  the 
authority  of  Taylor,  Taylor's  wife  and  children  left 
the  house  at  some  time  between  Old  Lady-day  and 
Old  Michaelmas  1832;  and,  on  the  1st  of  October  1832, 
the  day  on  which  the  order  appealed  against  bore  date, 
were  residing  in,  and  chargeable  to,  the  parish  of  Tarn- 
borough,  The  question  for  the  Court  was — Whether, 
under  the  above  circumstances,  Taylor^  the  pauper's 
husband,  gained  a  settlement  in  the  parish  of  Banbury? 

M,  D,  Hill  and  G.  Hayes  in  support  of  the  order  of 
sessions.  Taylor  acquired  a  settlement  by  the  renting 
of  this  tenement*  He  occupied  the  cottage,  under  a 
yearly  hiring,  for  the  space  of  twelve  months ;  and  his 
money  has  paid  the  rent,  so  as  to  satisfy  the  statute 
1  W,  4.  c,  18*  5. 1.  It  cannot  have  been  intended  by 
that  act  to  raise  a  question  as  to  the  hands  by  which 
the  money  is  to  be  paid.  But  the  second  section  (a)  puts 
an  end  to  even  this  question,  10/.  having  been  actually 
paid  by  Taylor  himself.  With  respect  to  what  passed 
between  Taylor  and  Cawley^  and  Ward  and  Cawley,  the 
statute  of  frauds  [b)  creates  a  difficulty,  if  this  is  to  be 
called  a  surrender,  there  being  no  writing.  Besides, 
no  change  took  place  in  the  manner  of  occupying,  or  in 

(a)  By  which  it  is  enacted,  that  where  the  yearly  rent  shall  exceed  10^., 
jiayment  to  the  amount  of  10^.  shall  be  deemed  sufficient  tot  gaining  a 
settlement  under  the  said  recited  act,  (6  G.  4.  c.  57.) 

(6)  29  Car.  2.  c.  3.  s.  5, 

any 
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any  other  respect,  so  as  to  distinguish  the  occupation 
under  Caxvlei/  from  that  under  Ward ;  except  that  the 
substitution  of  Michaelmas  for  Old  Lady-day.  as  the 
period  from  which  the  year's  holding  was  to  date, 
operated  as  an  extension  of  the  old  term  by  half  a  year. 
The  Court  will  not  narrow  the  construction  of  the 
statute  1  W.  4.  by  holding  this  not  to  be  the  same  yearly 
hiring.  The  object  of  that  statute  was  to  put  an  end 
to  doubts  of  two  kinds ;  first,  whether  it  was  necessary 
that  the  occupation  by  the  pauper  should  be  personal ; 
secondly,  whether  it  was  necessary  that  the  payment 
should  proceed  from  the  person  hiring.  But,  for  the 
purpose  of  the  present  case,  the  statute  6  G.4.  c.  57.  5.2. 
and  the  statute  1  4.  c.  18.  5.  1.  may  be  considered  as 
similar.  The  object  was,  that  the  party  should  be  entitled 
for  a  whole  year,  and  occupy  for  a  whole  year ;  and  that 
has  taken  place  here.  It  was  intended  that  the  person  to 
gain  a  settlement,  should  have  been  entrusted  with  an 
interest  for  a  year ;  here  there  is  a  trust  reposed  by  two 
persons,  instead  of  one,  and  for  a  year  and  a  half,  instead 
of  a  year.  A  stricter  interpretation  would  contradict 
the  principle  of  JRex  \,  Tadcaster  {a).  [^Patteson  J,  In 
that  case  there  were  two  hirings,  and  two  occupations  ; 
but  each  occupation  was  under  a  single  hiring;  and 
there  was  one  year's  occupation  under  a  yearly  hiring.] 
At  any  rate,  the  case  shews  that  the  words  of  the 
statutes  on  this  subject  should  not  be  construed  strictly. 
It  cannot  be  contended  that,  if  a  person  were  to  take  a 
lease  for  years  of  a  tenement,  at  1000/.  per  annum,  and, 
after  half  a  year's  occupation,  were  to  obtain  an  ex- 
tension of  his  term,  he  would  not  gain  a  settlement  by 


(a)  Ad,  703. 


occupy- 
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occupying  for  half  a  year  longer.  All  that  is  required 
is,  that  there  should  be  a  residence  for  a  year  in  the 
character  of  a  yearly  tenant:  all  the  statutes  on  this 
head  of  settlement  are  loosely  worded.  Thus,  in  Rex 
V.  Wainfleet  All  Saints  (a),  the  Court  held  that  the  words 
"  dwelling  for  forty  days  in  any  tenement/'  used  in  the 
statute  59  G.  3.  c,  50,  were  satisfied  by  dwelling  in  the 
parish  where  the  tenement  was  situated ;  and  in  Rex  v. 
North  CollingJiam  {b),  the  words  "such  tenement  shall 
consist  of  a  house,  or  land,  or  both,"  used  in  the  same 
act,  were  extended  to  a  case  where  a  party  held  con- 
temporaneously a  house  of  one  person  and  land  of 
another,  under  different  takings.  The  present  case  is 
exactly  the  same  as  that  of  Rex  v.  Stow  (c),  unless 
the  statute  1  JV.  4.  c»  18.  has  made  an  alteration,  in 
this  respect,  from  the  enactment  in  statute  59  G.  3. 
c,  50.,  under  which  that  case  was  decided.  {ParJce  J. 
The  legislature  has  used  the  very  words  which  Lord 
Tenterden^  in  that  case,  would  have  considered  suf- 
ficient for  the  purpose  of  making  the  alteration.  He 
says  that  if  the  legislature  had  meant  the  hiring,  occu- 
pation, and  payments  to  be  for  the  same  year,  "  it 
would  have  been  easy  to  say  that  the  occupation  and 
payment  should  be  for  such  term.'*  (c?)]  The  words  of 
the  late  act  are,  "  under  such  yearly  hiring,"  not  "  for 
such  term."  Besides,  it  is  improbable  that  the  legis- 
lature had  this  decision  in  view ;  for  the  words  "  under 
such  yearly  hiring,"  in  the  statute  1  W»  4.  c,  18.  are 
taken  from  the  statute  6  G.  4.  c,  57.?  which  received  the 
royal  assent  22d  of  June  1825,  and  the  case  was  only 
decided  on  the  7th  of  the  preceding  month.    It  is  more 


(a)  8  ^.  ^  C.  227. 
(c)  4jB.4(-C*87. 


(6)  1  5.  ^  C.  578. 
(rfj  P.  89. 
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1834.       probable  that  the  words  "  under  such  yearly  hiring," 
^         merely  meant  a  hiring  for  a  year ;  or  perhaps  they  were 
against       introduced  as  a  substitute  for  the  words  "  by  the  person 

The  Inhabit- 
ants of       hiring  the  same,"  which  occur  in  59  G.  3.  c.  50»,  but  not 

ANBURY.         ^  j^^^  Y.  Tadcaster  (a)  the  attention 

of  the  Court  was  expressly  drawn  to  the  words  "  such 
yearly  hiring"  in  6  G.  4.  c,  57.  s.  2. ;  yet  they  held 
that  different  premises,  taken  at  different  times,  and 
from  different  persons,  might  constitute  a  tenement ;  and 
Denman  C.  J.  said  that  the  words  made  no  difference  in 
that  respect  (Z>),  citing  Rex  v.  Stow{c) :  and  Parke  J.  cited 
Rex  V.  North  Collingham  [d).  It  would  be  a  very 
refined  distinction,  to  allow  different  hirings  of  different 
tenements  to  be  united,  but  not  different  hirings  of  the 
same  tenement. 


Amos  and  Waddington  contra.  The  leasehold  interests 
of  both  Taylor  and  Ward  were  surrendered  by  operation 
of  law,  and  Taylor  became  tenant  to  Cawley :  Thomas  v. 
Cook{e\  and  the  notes  to  Thurshy  v.  Pla?it  (g).  The 
hirings,  therefore,  are  different.  The  statute  6  G.  4. 
c*  57.  was  passed  with  the  object,  among  others,  of 
putting  an  end  to  this  very  inconvenience  of  uniting 
occupations  under  distinct  hirings,  which  led  into 
questions  of  what  had  passed  between  parties  at  such 
different  hirings,  a  matter  often  liable  to  misrepresent- 
ation. The  facts  in  Rex  v.  Tadcaster  (a),  did  not  bring 
the  case  within  this  mischief.  The  same  may  be  said  of 
Rex  V.  Ormesby  (/^),  where  the  occupation  of  each  part  of 

(a)  4  S.  ^  Ad.  103.  {b)  P.  709. 

(c)  4  J?.  ^  C.  87.  (d)  I  B.^C.  578. 

(<?)  2B.^  Aid.  119. 

[g]  1  Wms.  Sound.  256  a.,  note  (k),  236  c.,  note  (w)t 
(k)  4  B.^  Ad.  214. 

the 
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the  tenement  was  for  a  year,  under  one  yearly  hiring ; 
though  the  year  was  not  the  same  for  the  two  several 
parts.  The  words  of  the  present  act  satisfy  Lord 
Tenterden's  suggestion  in  Rex  v.  Stow  («),  alluded  to  in 
the  course  of  the  present  argument ;  and  the  case  must 
be  decided  according  to  the  plain  sense  of  the  words 
used  by  the  legislature. 

LiTTLEDALE  J.  (b),    1  am  afraid  that  our  decision  on 
this  statute  may  partake  of  the  refinement  which  has 
been  deprecated;   and  I  have  little  doubt  that  the 
legislature  would  have  made  this  a  sufficient  settlement 
had  the  case  suggested  itself  to  them.    Here  has  been 
a  renting  at  10^.  for  a  whole  year;  but  Taylor  entered 
under  Wardy  who  was  yearly  tenant  to  Candey^  and 
Cwwley  afterwards  took  Taylor   as   his  tenant;  the 
question  then  is.  Whether,  after  this,  we  can  say  that 
there  has  been,  according  to  the  statute  1      4.  c.  18.,  an 
actual  occupation  "  under  such  yearly  hiring,"  by  the 
person  hiring  the  premises,  for  the  term  of  one  whole 
year?   There  has  certainly  been  an  occupation  for  a 
year ;  but  was  it  "  under  such  yearly  hiring  ?  "  There 
was  a  surrender  in  law  of  the  first  interest;  after  which 
Taylor  became  tenant  to  Cawley,    Substantially  that 
comes  to  the  same  thing  as  if  he  had  occupied  under 
Cawley  throughout,  and  paid  rent  to  him  in  the  first 
instance ;  but  still  it  is  not  the  same  yearly  hiring.  It 
is  true  that  Cawley  was  the  landowner  all  along.  But 
the  case  is  as  if  Ward  had  been  seised  in  fee,  and  had 
conveyed  his  reversion  to  Caidey ;  and  then  Taylor  had 
surrendered  to  Cawley,  taking  a  new  lease,  with  different 

(a)  4  B,  ^  a  89.  (b)  Lord  Denman  C.  J.  had  left  the  Court. 

rentf 
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1834.  rents  and  covenants.  It  could  not  then  have  been  said 
that  the  last  lease  was  a  hiring  from  Ward.    Yet  that 

The  King  ^ 

against      would  be  the  same  case  as  the  present.    I  think  there- 

The  Inhabit. 

ants  of  fore  that,  although  there  has  been  a  taking  for  at  least 
two  years  under  Ward,  there  has  been  no  sufficient 
occupation ;  for  there  was  not  a  year's  occupation  under 
that  taking,  and  the  two  cannot  be  joined.  The  words 
of  the  statute  are  not  satisfied,  unless  the  occupation  be 
under  the  same  hiring.  As  to  Rea^  v.  Tadcaster  (a), 
that  was  a  case  of  different  tenements,  taken  at  different 
times,  by  different  hirings,  from  different  landlords ;  but 
the  whole  occupation  of  each  was  under  one  yearly  hir- 
ing. I  think  that  case  has  gone  quite  far  enough,  and 
that  we  ought  not  to  go  further. 

Parke  J.  I  am  of  the  same  opinion,  though  I  have 
not  been  free  from  doubt  during  the  discussion.  I  am 
not  sure  whether  we  shall  fulfil  the  intention  of  the 
legislature;  it  has  often  happened  that  we  have  been 
unable  to  do  so  throughout  a  series  of  decisions.  Still 
the  rule  of  construction  which  the  Court  must  follow  is, 
to  intend  the  legislature  to  have  meant  what  they  have 
actually  expressed,  unless  a  manifest  incongruity  would 
result  from  doing  so,  or  unless  the  context  clearly  shews 
that  such  a  construction  would  not  be  the  right.  Thus  in 
Rex  V.  Pickering  [b),  it  was  held  that  evidence  might  be 
given  of  the  proportion  of  the  rent  payable  for  the  part 
of  a  tenement  which  was  within  a  parish,  when  another 
part  was  without,  under  the  statute  6  G.  4.  c,  57.;  though 
that  statute,  in  the  second  section,  expressly  provided 
that  it  should  not  be  necessary  to  prove  the  actual  value 


(a)  4  B.  ^  Ad,  703. 


{b)  2  B.     Ad.  267. 

of 
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of  the  tenement:  some  little  violence  was  done  there  to  1834. 
the  language  of  the  act,  in  consequence  of  the  manifest     r^j^^  ^^^^ 

absurdity  which  would  have  resulted  from  a  contrary  jhe^inhfbit- 
decision.     So   in  Bex  v.   Tadcaster  (a\  to  avoid  a       ants  of 

Banbury. 

manifest  incongruity,  a  little  latitude  of  construction  was 
adopted;  otherwise  a  settlement  could  not  have  been 
gained  by  any  length  of  occupation  of  any  number  of 
tenements,  unless  some  one  was  hired  at  a  rent  of  at 
least  10/.  Probably,  in  that  case,  we  went  as  far  as 
we  ought  to  go.  I  am  not  inclined  to  go  further. 
The  present  case  differs  from  Rex  v.  Tadcaster  {a)  in 
this  material  respect — that  each  tenement  there  was 
occupied  for  a  year  under  a  yearly  hiring;  so  that  the 
words  of  the  statute  were  satisfied,  if  the  whole  might 
be  united  to  make  up  the  rent  of  10/.  But  if  we  held 
that  a  settlement  was  gained  here,  we  should  go  further ; 
we  should  say  that  it  was  not  necessary  that  the  tene- 
ment should  be  occupied  for  the  year  for  which  it  was 
hired:  and  then  it  might  be  said  that  it  would  be 
enough  if  there  were  an  occupation  for  a  year,  though  it 
were  under  no  yearly  hiring  whatever.  The  plain 
meaning  of  the  act  is,  that  the  tenement  must  be  hired 
for  a  year,  and  occupied  for  a  year  under  such  hiring ; 
and,  if  so,  there  was  no  settlement  gained  in  this  case. 
It  is  perfectly  clear  that,  originally,  Taylor  had  a  term. 
That  term  could  not  be  put  an  end  to  by  what  passed 
between  Ward  and  Cawley^  for  the  mesne  tenant  could 
not  put  an  end  to  the  interest  of  his  lessee ;  and  there 
was  no  writing  between  War^d  and  Ca'wley,  But  after- 
wards, at  Michaelmas  1831,  Taylor  makes  a  surrender 
in  law  to  Candey  by  accepting  a  new  term.    That,  at  all 


(a)  4      8^  Ad,  703. 
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events,  determined  the  original  tenancy,  and  there  was 
no  further  occupation  under  it.  The  statute,  therefore, 
was  not  satisfied  according  to  its  ordinary  meaning; 
and  a  decision  in  conformity  to  that  meaning  will  not 
involve  any  manifest  absurdity. 


Patteson  J.  I  entirely  agree  in  what  has  been  said. 
The  rule  for  construing  a  statute  is  as  my  Brother 
Parke  has  laid  down ;  and  here  the  words  of  the  act  are 
as  plain  as  they  can  be.  No  person,  on  the  first  read- 
ing, could  doubt  that  the  words  "  such  yearly  hiring" 
mean  the  same  yearly  hiring.  An  argument  is  drawn 
from  the  case  of  Bex  v.  Stow  (a) ;  but  that  turned  upon 
the  absence  of  words,  which  very  words  are  in  the 
statute  now  under  our  consideration.  The  only  doubt 
in  the  present  case  arises  from  Hex  v.  Tadcaster  {b) ; 
some  little  violence  was  there  done  to  the  words  of  the 
act;  whether  there  was  any  violence  done  to  the  in- 
tention I  will  not  say;  perhaps  there  was.  I  should, 
however,  feel  bound  by  that  case,  if  it  were  not  distin- 
guishable from  the  present;  but  I  think  that  it  is 
distinguishable,  for  the  reasons  which  have  been  already 
given. 

Order  of  sessions  quashed. 


(a)  4  ^.  ^  C.  87. 


(b)  4B.^  Ad,  70  J. 
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The  King  ap-ainst  The  Churchwardens  and  Saturday, 

°  Jpril26th. 

Overseers  of  Great  Hambleton. 


ON  appeal  by  the  Reverend  Charles  Collier,  vicar  of  An  act  of  par- 
liament enacted 

Hambleton,  in  the  county  of  Uutland,  against  a  that  the  tithes 
rate  for  the  relief  of  the  poor  of  the  said  parish  of  Ham-  sLuM  beheld 

»  in  fee  b  jd 

hleton,  whereby  he  was  assessed  in  the  sum  of  60/.  "  for  JJJho  was  owner 
a  composition  or  money  payment  in  lieu  of  tithes,"  janS^^n^the^ 
the  sessions  quashed  the  rate,  subject  to  the  opinion  of  {JJ'^^^^^^'Jg 
this  Court  on  the  following  case :  —  lands  in  the 

parish  should 

The  parish  of  Hambleton  was  enclosed  under  an  act  be  charged  with 

an  annuity 

of  parliament  passed  in  the  4  &  5  JV,  ^  M,  (c.  31.  payable  to  the 
private  acts),  entitled,  "  An  Act  for  settling  and  con-  timebeingf 
firming  the  Manors  and  Lands  in  Harneldon,  in  the  v^oustyti^cfyed 
QoMnty      Rutland;'  d^LC,  whereby,  after  reciting  that  *  ^^/^ho  by 
theretofore  the  late  Duke  of  BucMn^Jiam  was  entitled  to  agreement 

recited  in  the 

the  inheritance  of  a  manor,  and  several  messuages,  cot-  act,  was  to  re- 
ceive such 

tages,  demesne  lands,  and  other  parcels  of  arable,  annuity  in  lieu 
meadow,  and  pasture  ground  in  the  said  parish,  and  vicarial  dues : 
the  dean  and  chapter  of  Lincoln  were  then  also  entitled  ^hfa^'Jas^nS^ 
to  the  inheritance  of  another  manor,  or  reputed  manor,  pooHrf  respect 
and  of  the  impropriate  rectory,  and  of  the  advowson  of  ^^i^tj-^^foTthat 
the  vicarage  of  the  church  of  Hameldon  aforesaid,  and  the  tithes  were 

not  extin- 

other  lands  in  the  said  parish,  and  Sir  Abel  BarJcer,  guished. 
Richard  Spell,  and  Thomas  Islip,  were  then  also  entitled 
to  other  parcels  of  land  within  the  said  parish,  and  no 
other  person  was  then  entided  to  any  lands,  tenements, 
or  hereditaments  within  the  same,  except  the  vicar 
thereof  for  the  time  being,  which  vicarage  was  endowed 
of  all  small  tithes  arising  within  the  parish  and  tithe- 
VoL.  I.  L  able 
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j^^^^  also  that  there  was  an  agreement  made  for  enclosing 

agnmst  and  Setting  out  severally  to  each  person  concerned 

Churchwardens  therein,  Certain  allotments  of  ground,  to  be  by  them, 

and  Overseers     ,    .    ,  . 

of  Great  their  heirs  and  successors,  for  ever  enjoyed  in  severalty 
respectively  discharged  of  all  right  of  common,  in  lieu 
of  their  respective  lands  and  estates  that  lay  before  dis- 
persed and  intermixed  within  the  precincts  of  Great 
Hameldon  (a)  aforesaid ;  by  which  said  agreement  all  the 
lands  and  grounds  so  to  be  allotted  and  set  out  for  and 
in  lieu  of  the  old  estate  of  the  said  duke  in  G.  H, 
aforesaid  were  for  ever  thereafter  to  stand  charged  with 
the  annual  rent  or  sum  of  100^.  yearly,  to  be  paid  to 
the  vicar  of  Hameldon  aforesaid  for  the  time  being,  in 
lieu  and  satisfaction  of  all  demands  and  dues  what- 
soever which  he  was  to  have  had  and  enjoyed  in  right 
of  his  said  vicarage  within  the  precincts  of  G.  H  afore- 
said ;  and  by  the  said  agreement  all  tithes  whatsoever, 
arising  or  growing  from  all  or  any  of  the  said  lands  and 
grounds  within  G.  H  aforesaid,  other  than  the  tithes 
arising  from  the  lands  allotted  to  the  said  dean  and 
chapter  (which  were  to  be  discharged  of  all  tithes) 
were  to  be  held  and  enjoyed  by  those  that  should  have 
the  said  duke's  estate  there :  And  reciting  further,  that 
in  pursuance  of  such  agreement  there  were  allotted 
and  set  out  several  distinct  parcels  of  land  to  be  held 
in  severalty  in  lieu  of  the  said  duke*s  old  estate,  and 
of  the  said  Sir  Abel  Barker's,  Richard  Spell's,  and 
Thomas  Islip^s  old  estates  respectively,  which  parcels 
had  respectively  been  enclosed  and  enjoyed  by  the 
several  parties,  according  to  the  agreement,  and  that 
by  the  said  agreement  the  said  dean  and  chapter 


(a)  See  page  148.  post. 


were 
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were  to  hold  and  enjoy  all  their  reputed  manor,  with       1 834. 
the  demesnes  thereof,  and  the  appropriate  rectory  or  Kino 
parsonage  aforesaid,  with  the  parsonage  house,  and  all  against 

The 

tithes  arising  in  the  other  villages  to  the  said  rectory  Churchwardens 

and  Overseers 

belonging,  with  their  appurtenances  (other  than  the  ©fGi 
tithes  of  Great  Hameldon  aforesaid,  which  were  to  be 
held  with  the  said  duke's  estate),  and  the  said  dean  and 
chapter  were  also  to  hold  and  enjoy  all  other  the  par- 
ticular parcels  of  land  thereinafter  mentioned ;  but  that 
the  inheritance  of  the  said  dean  and  chapter  could  not 
be  altered,  nor  their  estates  exchanged,  nor  could  the 
vicar  be  barred  of  his  ancient  endowment,  or  legally 
estated  in  the  said  annual  payment,  otherwise  than  by 
authority  of  parliament,  it  was  enacted  as  follows :  — 

That  all  and  every  the  lands,  tenements,  tithes, 
and  hereditaments,  which  upon  the  said  enclosure 
were  set  out  and  allotted  for  and  in  lieu  of  the  said 
duke's  ancient  estate  in  Great  Hameldon  aforesaid, 
should  be  held  and  enjoyed  in  severalty,  together  with 
all  the  messuages,  and  all  tithes  whatsoever  arising 
from  his  own  or  any  other  lands  whatsoever  in  G.  H, 
aforesaid,  (except  the  lands  allotted  to  the  said  dean 
and  chapter),  subject  and  charged  nevertheless  to  and 
with  the  payment  of  the  yearly  sum  of  100/.  to  the 
vicar  of  G.  H.  for  the  time  being,  to  be  paid  by 
quarterly  payments,  with  power  of  distress  upon  all  or 
any  of  the  said  duke's  lands  in  case  of  nonpayment 
after  twenty-one  days'  demand  thereof.  And  it  was 
further  enacted  that  all  the  messuages,  lands,  &c., 
which  the  said  late  duke  held  in  G.  since  the  en- 
closure, as  his  own  proper  inheritance,  by  virtue  of  the 
said  enclosure  or  otherwise,  together  with  all  tithes 
arising  from  the  same,  and  all  tithes  arising  from  any 

L  2  other 


148 


CASES  IN  EASTER  TERM 


1834.  other  lands,  &c.,  in  G,  H,  aforesaid,  other  than  those  ' 
'   ~r~      that  belonged  to  the  said  dean  and  chapter,  should  be 

The  Kins  ° 

against       Vested,  and  the  same  were  thereby  vested,  in  the  trustees 

The 

Churchwardens  of  the  Said  late  duke,  and  their  heirs,  subject  to  the 

and  Overseers       .  i  i 

of  Great     Said  yearly  rent  or  lOOZ.  as  aforesaid,  and  to  the  same 

HaMBLETON.  ■  ,  1  .        ,  11,  jr^  T-r 

trusts  and  estates  as  the  late  duke  s  manor  oi  Gr.  H, 
and  other  the  said  late  duke's  estate  of  inheritance  in 
G.  H,  aforesaid  were  then  subject  or  liable  to ;  and  that ' 
all  the  lands,  &c.,  allotted  and  set  out  to  Sir  Abel 
Barker,  Richard  Spell,  and  Thomas  Islip,  as  aforesaid, 
should  be  held  and  enjoyed  by  the  respective  persons 
who  had  any  estate  or  interest  therein,  either  by  descent 
or  purchase  from  them  respectively,  or  their  respective 
heirs;  with  the  proviso  that  the  tithes  arising  from  all 
those  lands  were  to  be  answered  and  paid  to  the  said 
duke  and  his  heirs. 

Mr.  Finch  was  the  successor,  by  purchase,  to  the  late 
Duke  of  Buckingham,  and  was  entitled  to  all  his  estates, 
and  to  the  receipt  of  the  tithes,  or  composition  for 
tithes,  to  which  the  duke  was  entitled  in  the  parish  of 
Hambleton.  Mr.  Finch  and  the  smaller  proprietors 
let  their  estates  to  tenants  at  rack-rent,  without  reference 
to  tithes;  but  the  tithes  and  all  other  properties  are 
included  in  the  said  rack-rent.  Mr.  Finch,  for  the 
other  lands  in  Great  Hambleion  not  belonging  to  him, 
receives  certain  sums  of  money  in  lieu  of  tithes.  The 
100/.  per  annum,  mentioned  in  the  act,  is  paid  to  the 
vicar  of  Hambleton,  pursuant  to  the  said  act.  The 
parishes  of  Great  Hameldon  and  Little  Hameldon  are 
consolidated  for  the  maintenance  of  the  poor,  and  for 
other  parochial  purposes,  and  are  now  called  by  the 
name  of  Hambleton, 

On  the  part  of  the  respondents,  it  was  contended  that 
the  100/.  rent-charge  was  expressly  given  to  the  vicar 

in 
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in  lieu  and  satisfaction  of  the  vicarial  tithes  of  Great  1834. 
Hameldon.  the  proprietors  of  the  smaller  estates  there  S~ 

'  ^     ^  The  King 

contributing,  as  they  had  always  done,  before  and  since  against 

The 

the  passing  of  the  act,  a  proportionate  part  of  the  rent-  Churchwardens 

snd  Overseers 

charge,  according  to  the  quantum  of  their  estates,  to     of  Great 
the  proprietor  of  the  duke's  estate,  in  the  nature  of  a  ^ 
composition  real ;  and  that  the  tithes  were  in  effect  ex- 
tinguished, and  were  by  the  act  intended  to  be  so,  and 
not  again  to  be  resumed.^ 

The  appellant  insisted  that  the  tithes  were  still  in 
esse,  and  that  the  rent-charge  could  not  be  regarded  as 
a  substitution  for  them,  and  therefore  that  it  was  exempt 
from  assessment,  upon  the  principle  of  double  rating: 
That  the  100/.  per  annum  charged  upon  Mr.  FincNs 
estate,  and  received  by  the  vicar  in  lieu  of  the  tithes, 
was  in  the  nature  of  a  perpetual  fee-farm  rent,  FincJi 
taking  the  tithes  instead  of  the  vicar ;  and  therefore  that 
the  rate  should  have  been  laid  upon  Fifichy  or  the 
parties  compounding  with  him. 

Sir  James  Scarlett  and  Amoa  in  support  of  the  order 
of  sessions.  The  tithes  here  are  not  extinguished  ;  and 
therefore  the  vicar  cannot  be  said  to  receive  a  com- 
position for  them,  but  a  rent-charge  payable  in  lieu  of 
the  tithes,  which  are  taken  by  another  person.  The 
vicar  here  cannot  even,  as  in  the  case  of  a  temporary  com- 
position, take  the  tithes  again  in  kind :  he  has  only  the 
perpetual  rent-charge,  and  occupies  nothing  which  is 
rateable.  The  act,  instead  of  extinguishing  the  tithes, 
has  transferred  them  to  the  Duke  of  Buclcinghamy  who 
is  now  represented  by  Mr.  Finch ;  and  Mr.  Finch^  in 
this  character,  takes  the  tithes,  not  only  on  the  lands 
which  belonged  to  the  duke,  but  on  all  the  lands  in  the 

L  3  parish;, 
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1834.  parish,  excepting  those  of  the  dean  and  chapter,  who 
'   ~      were  rectors,  and  therefore  were  protected  from  the 

The  King  *^ 

against      payment  by  the  act.    Now,  the  party  to  whom  tithes 

The 

Churchwardens  are  demised  is  the  occupier  liable  to  be  rated  for  them ; 

Overseers 

of  Great  Chanter  V.  Glubb  (a) ;  where  Bayley  J,  gives  the  folio w- 
Hamblexon.  .^^  definition :  — "  Where  the  owner  of  the  tithe  grants 
out  and  conveys  any  of  the  tithe  to  another,  that  other 
is  the  occupier.  Where  the  right  continues  in  himself, 
he  is  the  occupier."  But  it  cannot  make  any  difference 
whether  the  right  to  the  tithe  be  transferred  by  the 
owner  of  the  tithe,  or,  as  in  this  case,  by  an  act  of 
parliament.  The  annuity  paid  to  the  vicar  is  merely 
the  consideration  for  which  that  transfer  was  made. 
In  Hex  v.  Boldero  {h\  it  was  held,  that  where  the  tithes 
were  extinguished  by  statute,  and  an  annual  rent, 
payable  to  the  vicar,  was  substituted,  the  vicar  was 
liable  to  be  rated  for  that  annual  rent,  inasmuch  as  the 
rent  represented  the  tithes ;  and  Holroyd  J.  there  said, 
that  the  tenants  of  the  land  were  not  occupiers  of  the 
tithes,  for  that  the  tithes  were  expressly  extinguished. 
There  are  other  cases  to  the  same  effect.  But  here  the 
rent  cannot  be  said  to  represent  the  tithes,  for  they 
exist  in  other  hands ;  and,  instead  of  being  expressl}' 
extinguished,  they  are  expressly  continued. 

Thesiger  contra*  If  the  tithes  be  extinguished,  the 
vicar  is  rateable  for  this  rent,  according  to  Rex  v. 
Boldero  {h\  and  Lowndes  v.  Home  and  Others  {c).  On 
the  other  hand,  it  has  been  held,  that  where  an  act 
expressly  exempts  from  all  rates,  taxes,  and  deductions 
a  rent  to  be  paid  the  vicar  in  lieu  of  tithes  which  are 


(a)  9  jB.  ^  (7.  479.  (6)  4  5,  ^  C.  467.  (c)  2  W.  BU  1252. 

extin- 
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extinguished,  the  vicar  is  not  rateable  for  such  rent:  1834. 

Chatfield  v.  Ituston{a),  Mitchell  v.  Fordham  (6).    But  i^^Tkino 

there  is  no  such  exemption  here :  and,  so  far  as  regards  agamst 

the  lands  comprehended  in  the  Duke  of  BucJcingham^s  Churchwardens 

.         and  Overseers 

estate,  the  act  annexes  the  tithes  to  them,  which  is  a  of  Great 
virtual  extinguishment ;  for  no  one  can  take  tithes  from 
himself.  And  the  payment  made  from  these  lands  is,  in 
fact,  an  exception  from  the  grant  to  the  duke ;  and,  if 
the  parish  cannot  rate  that  payment,  this  excepted  part 
of  the  profits  of  the  estateVill  escape  the  rate  altogether. 
So  far  as  regards  the  other  lands,  the  rate  certainly 
cannot  be  supported,  \_Patteson  J.  It  does  not  follow 
that,  because  the  tithes  and  land  are  in  the  same  hands, 
the  tithes  are  extinguished.  The  occupier  takes  the 
tithes,  and  is  owner  of  them.  He  would  take  the  tithes, 
if  he  were  to  let  the  lands  without  mention  of  them. 
The  owner  of  a  glebe,  who  lets  it  without  the  tithes, 
takes  tithes  from  it  while  in  the  lessee's  hands.}  The 
tithes  are,  at  any  rate,  suspended  during  the  union. 
[Parked,  The  act  does  not  annex  the  tithes  to  the 
lands.  PattesonJ,  According  to  your  argument,  if  a 
parson  let  his  tithes  to  an  occupier  of  land  within  the 
parish,  he  will  be  rateable  for  the  tithes  of  lands  in  the 
hands  of  the  lessee,  and  not  for  those  of  other  lands.] 

LiTTLEDALE  J.{c)  It  is  plain  that  these  tithes  are 
not  extinguished.  No  distinction  can  be  taken  between 
the  lands  belonging  to  Mr.  Finch  and  those  in  the  rest 
of  the  parish.  If  the  tithes  were  extinguished^  4ndl  ^ 
rent  were  paid  in  lieu  of  them,  it  would  be  ' 

.wult  to 

(d)  hB.^C.  863.  %  * 

(c)  Lord  Dmman  Qi  jV  I  ^  ,  ;[  ®     *  274. 

S  had  left  the  rn„rf 


the  Court* 
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say 
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The  King 
agninst 
The 
Churchwardens 
and  Overseers 

of  Great 
Hambleton. 


say  that  the  vicar  was  not  rateable  for  the  rent.  But 
here  there  is  no  extinguishment. 

Parke  J.  concurred. 

Patteson  J.  There  is  no  difficulty  or  doubt  in  the 
question. 

Order  of  sessions  confirmed. 


Saturday, 
Airril  26th, 


The  King  against  The  Inhabitants  of  Gwinear. 


o^t^by  a  p"arfsh  appeal  against  an  order  of  two  justices,  removing 

Philip  liule  the  younger  from  the  parish  of  Gwinear 
to  the  parish  of  Camborne  (both  in  Cornwall)^  the 
sessions  quashed  the  order,  subject  to  the  following 


as  an  apprentice 
in  husbandry, 
till  he  should 
be  twenty- one 
years  of  age, 
served  the 
master,  first 
in  husbandry, 
and  afterwards 
as  a  miner. 
He  then  left 
his  master,  and 
Went  to  live 
with  his  own 
father,  (who 
vfd&  a  miner), 
and  worked 
with  his  father 
at  the  same 
mine  at  which 
he  had  worked 
with  his  master. 
The  master 
afterwards 
agreed  with 
the  father  that 

the  apprentice  should  remain  vnih  the  father,  and  the  indenture  be  given  up  on  a  sub- 
sequent day,  upon  the  payment  of  a  sum  of  money.  On  the  day  appointed,  which  was 
before  the  passing  of  stat.  56  G.  5.  c.  159.,  the  money  was  paid,  and  the  indentufe  given 
up  to  the  father.  The  son  was  then  under  age.  He  worked  with  the  father  as  a  miner  till 
his  majority,  when  the  indenture  was  given  up  to  him  by  his  father.  From  his  first  coming 
to  his  father,  the  father  had  received  his  wages,  and  maintained  him : 

Held,  that  even  supposing  the  parties  to  have  had  power  to  dissolve  the  apprenticeship, 
and  to  have  intended  to  do  so,  it  was  not  dissolved  till  the  money  was  paid ;  and  that 
a  residence  of  forty  days  between  the  making  of  the  agreement  and  the  payment  of  the 
money,  was  a  residence  under  the  apprenticeship^  and  conferred  a  settlement, 

husbandry^ 


case : — 

Philip  Rule  the  elder,  the  pauper's  father,  had  been 
removed,  with  his  parents  and  their  other  children,  from 
Camborne  to  the  parish  of  St,  Erth  in  Cornwall,  On 
the  1st  of  June  1789  he  was  duly  bound  by  the  parish 
officers  of  St.  Erth  to  Richard  Tredinnicic  of  the  same 
parish,  farmer,  till  he  should  attain  the  age  of  twenty-one, 
by  indenture  containing  the  usual  covenants,  as  an  ap- 
prentice in  husbandry.  The  apprentice  lived  with  his 
master  for  some  years  in  St,  Erth^  and  served  him  in 
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husbandry,  until  he  became  reduced  in  circumstances, 
when  he  worked  at  the  mines,  employing  the  apprentice 
in  the  same  work.    The  master  then  removed  to  the 
parish  of  Phillaclc  in  the  same  county,  taking  the  ap- 
prentice with  him.    Whilst  there,  and  about  two  years 
before  the  expiration  of  the  apprenticeship,  a  dispute 
having  arisen  between  the  mistress  and  the  apprentice, 
the  latter  told  his  mistress  that  he  would  leave  the  place 
and  never  return  to  it ;  afid  accordingly  he  left  it  imme- 
diately without  the  consent  of  his  master,  and  never  re- 
turned, but  went  to  live  with  his  parents  in  the  parish 
of  Camborne,  where  they  occupied  a  small  cottage  at 
505.  a  year,  his  father  working  as  a  labouring,  miner  in 
Hirland  mine.    During  the  time  the  apprentice  lived 
in  Phillack,  his  master  worked  at  this  mine,  where  the 
apprentice  worked  with  him  ;  and  after  he  had  left  his 
master,  he  continued  to  work  at  the  same  mine  under  his 
father.    TredinnicJc,  a  few  days  after  the  apprentice  had 
left  him,  found  him  working  for  his  father  at  Hirland 
mine,  and  told  his  father  that,  if  he  kept  the  apprentice, 
he,  Tredinnick,  would  take  up  his  wages.    The  father 
replied,  that  he  did  not  wish  to  keep  the  boy,  but  that 
he  would  not  go  back.    It  was  then  agreed  that  the  boy 
should  be  given  up  to  the  father,  in  consideration  of 
four  guineas  to  be  paid  on  the  next  mine  pay  day  for 
the  ores  on  which  the  father  and  son  were  then  work- 
ing.   The  agreement  was  made  in  May^  and  the  money 
was  accordingly  paid  on  the  16th  of  August  following, 
when  the  indenture  was  delivered  up  by  Tredinnick 
to  the  father.    The  apprentice,  from  the  time  when 
he  quitted  Tredinnick,  lived,  with  his  knowledge,  in 
Camhorne  with  his  flither,  who  received  all  the  wages 
which  he  earned  at  the  mine,  supplying  him  with  meat 

and 


1834. 

The  Kino 
against 
The  Inhabit- 
ants of 

GWINEAB. 
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The  Inhabit- 
ants of 

GWINEAR. 


and  clothes  and  other  necessaries,  like  the  rest  of  his 
children  who  lived  with  him.  After  the  apprentice  be- 
came of  age,  he  received  his  own  wages,  and  the  father 
then  delivered  up  the  indenture  to  him.  Some  time 
after  his  removal  to  SL  Ertk,  the  father  went  to  the 
parish  of  Crowan  to  live,  and  was  there,  and  also  in 
Camborne  after  his  return  thither,  as  above  stated,  re- 
lieved by  the  parish  officers  of  St.  Erth. 


Austin  and  Winthrop  M.  Praed  in  support  of  the 
order  of  sessions.  No  settlement  was  gained  in  Cam" 
borne,  by  P.  Bute  the  elder,  as  apprentice  to  Tredzn- 
nick.  First,  his  indenture  had  been  cancelled  by  the 
agreement  between  his  father  and  the  master,  and  the 
giving  up  of  the  indenture  by  consent  of  all  the  parties. 
Rex  V.  St.  Mary  Kallendar  {a),  Ilea  v*  Titchfield  (5),  Bex 
V.  Weddington  {e\  Bex  v.  Harberton  {d).  In  the  last 
case,  the  pauper  was  a  minor  at  the  time  of  the  dis- 
charging of  the  indenture.  Bex  v.  Austrey  {e)  was  the 
case  of  a  parish  apprentice,  whose  consent,  without 
that  of  the  parish  officers,  was  held  inoperative  while 
he  was  a  minor*  Here,  the  father  assented.  It  is 
true  that  the  apprentice  had  resided  forty  days  in 
Camborne  before  the  money  was  paid  or  the  indenture 
given  up.  But  the  agreement  must  be  considered  to 
have  cancelled  the  indenture ;  and  the  delivery  of  it  up, 
and  the  payment  of  the  moneyj  have  reference  to  the 
agreement  only.  Unless  the  agreement  took  effect  at  the 
time,  the  residence  between  May  and  August  was  not 
with  the  master's  consent,  and  therefore  cannot  be  refer- 

(a)  Burr.  S,  C.  p.  274.  No.  95.      (b)  Burr.  S.  C.  p.  511.  No.  164. 
(c)  Burr.  S.  C.  p.  766.  No.  239.    (rf)  1  T.  R.  159. 
(<?)  Burr,  S.  C  p.  441.  No.  142. 

red 
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red  to  the  apprenticeship.    But,  further,  independently  1834. 
of  the  first  objection,  the  residence  cannot  be  referred  to 

.        .  ,  The  Kino 

the  indenture.    The  apprenticeship  may  be  considered  against 

,      .  111,..  .  1       .  The  Inhabit- 

as  having  a  double  object,  instruction  and  maintenance.       ants  of 

In  Rea:  v.  LinJcinJiorne  (a),  the  residence  was  referred  to 

the  apprenticeship,  on  the  ground  of  the  maintenance 

proceeding  from  the  master;  here,  the  master  neither 

instructed  nor  maintained.    The  indenture  was  for 

teaching  husbandry,  but  the  apprentice  was  serving  as 

a  miner,  and  he  was  maintained  by  his  father  in  his 

family.    There  must  be  some  connection  of  the  new 

service  with  the  original  apprenticeship,  and  not  merely 

a  general  assent  by  the  original  master  to  a  service 

elsewhere:  Rex  v.  Shipton{b),  Rex  v.  Whitchurch  {c). 

Neither  of  these  cases  was  disputed  by  the  Court  in 

Rex  V.  Banbury  (tZ),  (Banhury  v.  Witney),  though  there 

was  a  difference  of  opinion  on  the  Bench. 


Crowder  contra.  Rexv.Austrey  (e)  shews  that  a  minor 
cannot  consent  to  the  dissolution  of  the  contract  of  ap- 
prenticeship ;  and  the  contract  here  was  not  dissolved  by 
what  passed  between  the  master  and  the  father,  since 
the  apprentice's  own  consent  had  no  effect.  In  Rex  v. 
Harberton  {g\  it  does  not  appear  that  the  receipt  of  the 
master  for  buying  off  the  apprentice's  time,  which  was 
relied  on  as  discharging  the  indenture,  was  not  given 
after  the  majority  of  the  apprentice.  Again,  even  if  the 
apprentice  was  capable  of  consenting  to  a  dissolution, 
the  case  shews  no  dissolution  till  the  money  was  paid 
and  the  indenture  delivered  up,  before  which  events  the 

{a)  5J8.  4;  Ad.  415.  (ft)  8  B.  4;  C.  88. 

(c)  1B.4:C,  574.  (d)  5B.^  Ad.  176. 

(e)  Burr.  S.  C  p.  441.  No.  142.     {g)  1  T,  R.  159. 

settle- 
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The  King 
against 
The  Inhabit- 
ants of 

GWINEAR, 


settlement  was  obtained.    If  the  money  had  never  been 
paid,  and  the  master  had  retained  the  indenture,  there 
could  have  been  no  pretence  for  inferring  a  dissolution. 
There  can  be  no  doubt,  that  the  agreement  to  discharge 
the  apprentice  was  prospective  and  conditional,  and  that 
the  master  intended  to  keep  the  indenture  till  the  con- 
dition was  performed*     And  the  intermediate  service 
was  under  the  indenture  :  Bex  v.  Chipping  Warden  («). 
The  master  might  have  changed  his  mind  before  the 
16th  of  August ;  and  if  the  indenture  had  not  been  de- 
livered up,  the  apprenticeship  would  still  have  subsisted  : 
Mea:  V.  Shebhear  (b).    But,  further,  it  does  not  appear 
that  it  was  intended  to  put  an  end  to  the  apprentice- 
ship at  all.    The  father  kept  the  indentures  and  de- 
livered them  to  the  son  at  the  expiration  of  the  term  of 
the  apprenticeship.  The  inference  is,  that  it  was  merely 
meant  that  the  apprentice  should  serve  with  the  father 
by  the  master's  consent,  the  father  taking  the  master's 
place.    The  species  of  service,  though  not  that  men- 
tioned in  the  indenture,  was  the  same  as  that  which  had 
latterly  been  performed   under  the  master.     Rex  v. 
Shipton  (c)  principally  turned   on  the  effect  of  stat. 
56G.S,  c.  139.  5.9.,  which  did  not  come  into  oper- 
ation before  the  1st  of  October  1816.    Rex  v.  Lin- 
Idnhorne  {d)  and  Rex  v.  Banbury  {e)  are  inapplicable,^ 
for  the  residence  was  not,  in  either  case,  during  a 
service  to  which  the  original  master  had  assented  by 
communication  with  the  new  master.     This  case  is 
therefore  free  from  the  doubts  raised  in  those.  In 
Rex  V*  Barleston  (g)  the  transaction  took  place  after 


{a)  8  T.  R.  .108. 
(c)  B  B.  ^  C.  88. 
{e)  5  B.  c^.Ad.  176. 


(b)  1  Hast,  73. 
(^d)  oB.  ^  Ad. 
(i')  5B,^  Aid,  780, 


th< 
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the  passing  of  the  stat.  32  G.  3.  c,  57.  s»  7.,  which  enabled 
masters  to  transfet*  apprentices  with  certain  forms,  and 
before  the  1st  of  October  1816,  the  day  after  which  the 
stat.  56  G.  3.  c.  139.  5.9.  prohibited  any  transfer  with- 
out the  forms,  and  prevented  settlements  from  being 
gained  by  service  after  such  transfer.  The  Court  there 
considered  that,  although  tl^e  transfer  of  the  apprentice 
was,  as  such,  imperfect,  it  operated  as  a  consent  of  the 
first  master  to  a  service  with  the  second,  and  therefore 
that  a  settlement  was  gained. 

LiTTLEDALE  J.  (a)  I  am  of  opinion  that  the  contract 
of  apprenticeship  was  not  dissolved,  at  all  events,  before 
August,  The  master  tells  the  father,  that  if  he  keeps 
the  apprentice,  he,  the  master,  will  stop  his  wages. 
After  a  discussion,  it  is  agreed  that  the  indenture  shall 
be  given  up  at  a  future  day  on  payment  of  four  guineas. 
So  far,  all  that  takes  place  is  merely  an  agreement. 
There  was  no  intention  of  giving  up  the  indenture  un- 
less the  money  was  paid.  The  case  is  very  like  that  of 
Rex  v.  Chipping  Warden  (b).  It  is  not  material  to  con- 
sider whether  there  was  an  effectual  dissolution  after 
the  agreement.  There  can  be  no  doubt  that  after  the 
agreement  there  was  a  working  with  the  father  by  the 
consent  of  the  master,  and  under  the  apprenticeship. 
It  is  true  that  the  binding  was  for  service  in  husbandry, 
and  that  the  working  afterwards  was  as  a  miner;  but 
the  master  had  taken  to  that  description  of  work ;  and 
he  consented  to  the  boy's  carrying  on  the  same  under 
his  father. 


1834?. 


The  Kino 
against 
The  Inhabit- 
ants of 

GwiNEAR. 


(a)  Lord  Denman  C.  J.  had  left  the  Court.  (6)  8  T.  R.  108. 


Parke 
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1834.         Parke  J.    I  doubt  much  whether  the  parties  here 
Th^K^a     ^^^^  contemplated  a  dissolution  of  the  apprenticeship ; 
against      whether,  as  Mr.  Crowder  puts  it,  there  was  more  than 

The  Inhabit- 
ants of      a  transfer  of  the  service.    Supposing  the  intention  to 

have  been  to  dissolve  the  apprenticeship,  I  doubt  also 
whether  the  consent  of  the  father  would  here  be  sufficient 
to  make  the  dissolution  complete.  But  assuming  it  to 
be  sufficient,  still  the  agreement  was  prospective  and 
executory  till  the  consideration  for  giving  up  the  inden- 
ture should  be  paid:  it  was  not  to  be  considered  as 
operating  on  the  indenture  till  then.  If  the  intention 
was  merely  to  transfer  the^services,  there  was  clearly  a 
residence  with  the  consent  of  the  master.  But,  suppos- 
ing that  there  was  a  dissolution  on  the  16th  of  August, 
the  service  performed  in  the  meantime  in  the  mine 
was  done  first  under  the  master,  and  next  under  the 
father  with  the  master's  assent,  till  the  time  when  it  was 
agreed  that  the  wages  should  be  made  up  and  the  in- 
denture delivered  over :  therefore  the  residence  with  the 
father,  up  to  that  time,  must  be  considered  as  having 
taken  place  under  the  indenture  of  apprenticeship. 


Patteson  J.  I  think  the  service  in  Camborne,  from 
Ma?/  to  August,  was  a  service  under  the  indenture.  Till 
August,  the  apprentice  lived  with  his  father ;  the  money 
was  to  be  paid  in  August,  and  had  that  payment  not 
been  made,  the  master  would  have  got  back  the  ap- 
prentice. However,  I  do  not  think  that  there  was  any 
intention  to  dissolve  the  apprenticeship.  In  Rex  v. 
Harherton  {a),  which  was  cited  to  shew  that  the  appren- 
tice might  consent,  though  an  infant,  the  discharge  took 
place  after  the  apprentice  was  of  age. 

Order  of  sessions  quashed. 

(a)  1  T,  It.  159. 
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NoY  against  Reynolds  {a). 
A  SSUMPSIT  on  an  attorney's  bill,  and  for  money  The  plaintiff, 

1P1  1111.^"  attorney, 

had  and  received.    The  defendant  pleaded  the  agreed,  for  a 

general  issue,  except  as  to  2^.,  of  which  he  pleaded  a  sfderation,"to 

tender.     At  the  trial  before  Denman  C.  J.,  at  the  defe^ndant  In 

sittings  at  Westminster  after  Trinity  term  1833,  the  t^'fi^J^.^i^^j 

tender  was  admitted,  and  the  plaintiff  proved  work  purchased  upon 

'  r  r  ^jjg  terms  that 

performed  according  to  a  bill,  which  amounted  to  the  vendor  and 

vendee  should 

461,  1  Is,  Sd,  for  the  expenses  of  conveying  an  estate  to  pay  for  the 

.  -         conveyance  in 

the  defendant.     The  detendanl  m  answer  proved  an  equal  propor- 
agreement,  made  the  20th  of  August  1831,  between  the  piaintiffds?^ 
vendors  on  the  one  part,  and  the  defendant  as  vendee  thrv^ndor'ob- 
on  the  other  part,  by  which  the  vendors  ajsjreed  to  sell  J^^'®^ '° 

'  °  any  expenses, 

and  the  defendant  to  buy  certain  premises  at  Tottenham;      the  plaintiff, 

would  not 

and  the  vendors  were  to  deliver  an  abstract  of  title  apply  to  the 

iii^i     defendant  for 

forthwith,  and  to  deduce  a  clear  and  marketable  title  any  further 
to  the  satisfaction  of  the  solicitor  of  the  defendant,  T^e^wnvey"* 
at  their  own  expense,  the   conveyance  to  be  paid  byThrplahufff. 
by  the  vendors   and   vendee  in  equal  proportions.  The  defendant 

n         r    r  agreed  with  the 

The  defendant  also  proved  the  execution  of  the  follow-  vendor,  that  if 

the  vendor 

ing  agreement  by  the  plaintiff :  —  "  Mr.  Reynolds  having  would  pay  the 

n     1    ^  1     •  rr,        y         whole  expeusc 

agreed  to  purchase  a  freehold  situate  at  Tottenham^  ofanothertrans- 

,  .  ,       .  T  1  1  1  .       action  between 

which  written  agreement  1  drew  up  between  the  parties,  himself  and 
I  (plaintiff)  hereby  agree  with  Mr,  Reynolds  to  convey      fhf "endor, 
the  same  to  him  for  a  mare  and  2/.,  as  his  share  of  the  t^i^T 

'  any  or  the  ex- 

penses of  the 

above  conveyance :  Held,  that  so  much  of  those  expenses  as  the  defendant,  (as  between 
himself  and  the  vendor,)  had  been  allowed  to  set  off  against  his  share  of  liability  on  the  other 
transaction,  was  money  had  and  received  to  the  plaintiff's  use,  and  might  be  recovered  by 
him,  besides  the  consideration  originally  agreed  upon  for  making  the  conveyance. 

(a)  This  case  was  decided  April  23d,  but  has  been  accidentally  mis- 
placed. 

expenses 
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1834.  expenses  (as  per  agreement) :  provided  the  seller  objects 
""^^^  to  pay  any  expenses,  I  hereby  promise  not  to  apply  to 
against       Mr.  i2.  for  any  further  sums.    8th  of  September  1831." 

Reynolds.  .  . 

Upon  cross-examination  of  the  defendant's  witnesses, 
it  appeared  that,  for  the  purpose  of  effectually  conveying 
the  estate,  it  was  found  necessary  that  a  fine  should  be 
levied ;  whereupon  the  defendant  agreed  with  the  vendors 
that  they  should  pay  the  whole  expense  of  the  fine  and  not 
pay  the  plaintiff  any  part  of  the  expense  of  the  convey- 
ance ;  and  that  the  plaintiff  had  not  been  able  to  obtain 
from  the  vendors  any  part  of  the  expense  of  the  con- 
veyance, which  had  been  wholly  prepared  by  him.  The 
delivery  of  the  mare  to  the  plaintiff  was  admitted.  Upon 
this  the  learned  Judge  nonsuited  the  plaintiff,  with  leave 
to  move  to  enter  a  verdict  for  1 8/.,  if  the  Court  should 
be  of  opinion  that  the  agreement  of  the  8th  of  September- 
1831  was  conditional,  and  that  the  condition  had  been 
broken  by  the  agreement  between  the  defendant  and  the 
vendors  for  the  expenses  of  the  fine  and  conveyance. 

F,  Pollock  obtained  a  rule  accordingly  in  Michaelmas 
term  1833. 

Erie  and  Thomas  now  showed  cause.  The  last 
agreement  between  the  defendant  and  the  vendors 
cannot  entitle  the  plaintiff  to  recover  for  any  other  work 
and  labour  than  that  which  he  has  performed  for  the 
defendant;  and  that  has  been  satisfied  according  to  the 
terms  of  the  agreement  of  the  8th  of  September,  No 
claim  can  arise  from  the  defendant  having  prevailed 
upon  the  vendors  to  take  upon  themselves  the  expense 
of  the  fine.  Even  if  that  has  prevented  the  plaintiff 
from  receiving  of  the  vendors  the  share  which  they 

must 
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must  otherwise  have  paid  of  the  other  expenses  of  the 
conveyance,  the  plaintiff  cannot  avail  himself  of  it  as 
creating  a  fresh  contract,  for  the  purposes  of  this  action, 
between  the  defendant  and  himself. 

F,  Pollock  contra.  The  agreement  of  the  8th  of 
September  was  merely  a  personal  release  to  the  defendant 
with  respect  to  his  own  share  of  the  expenses  of  the 
conveyance.  The  defendant  has  fraudulently  obtained 
an  equivalent  for  the  plaintiff's  bearing  a  share  of  these 
expenses  which  was  not  properly  the  vendee's,  and 
which,  therefore,  the  plaintiff  ought  not  to  have  borne, 
by  prevailing  on  the  vendors  to  remit  the  defendant's 
share  of  the  expense  of  the  fine,  he,  in  return,  ex- 
empting them  from  payment  of  the  other  costs  of 
the  conveyance,  which  thereby  fell  upon  the  plaintiff. 
By  the  agreement  of  September  the  8th,  the  plaintiff, 
after  stipulating  what  he  was  to  receive  as  the  de- 
fendant's share  of  the  expenses,  promised  to  refrain  from 
applying  to  the  defendant  for  any  thing  beyond  that 
share,  in  case  only  of  the  vendors  refusing  to  pay  any 
expenses.  The  defendant  cannot  say  that  that  refusal 
has  taken  place;  for  he  has  himself  agreed  to  release 
the  vendors  from  their  share,  and  to  pay  it  himself. 
\_ParJce  J.  It  seems  to  me  that  the  agreement  of  the 
8th  of  September  is  not  applicable  to  the  fine.  Then 
the  case  is  as  if  the  vendors  had  paid  the  defendant  a 
sum  of  money,  instead  of  discharging  him  from  his  share 
of  the  expenses  of  the  fine,  and  the  defendant,  for  that 
sum,  had  taken  upon  himself  the  vendors'  share  of  the 
other  expenses  of  the  conveyance.  That  would  be 
money  had  and  received  by  the  defendant  to  the  use  of 
Vol.  I.  M  the 


1834. 

Not 
against 
Reyxolbs 
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1834.      the  plaintiff.    The  fair  way  is  to  refer  it  to  the  Master 
to  ascertain  whether  any  and  what  sum  was  so,  in  effect, 

NOY  ^  '  ' 

against      reccived  by  the  defendant.] 


Reynolds, 


The  Court  {a)  accordingly  directed  that  it  should  be 
referred  to  the  Master  to  ascertain  whether  the  defend- 
ant had  received  any  part  of  the  expenses  of  the  con- 
veyance by  setting  off  the  same  against  the  expenses 
of  the  fine ;  and,  if  he  had,  then  the  nonsuit  to  be  set 
aside,  and  a  verdict  to  be  entered  for  the  plaintiff  for 
that  amount ;  if  not,  the  nonsuit  to  stand. 

(a)  Lord  Denman  C.  J.,  Littledale,  Parke,  and  Patteson  Js. 


Saturday, 
April  26th. 


Ann  Hayslep  against  Gymer. 


J^EBT  for  money  had  and  received  to  the  use  of 
the  plaintiff.  Plea,  nil  debet.  At  the  trial  before 
Denman  C.  J.,  at  the  London  sittings  after  last  Hilary 
term,  the  following  facts  were  proved  on  the  part  of  the 
plaintiff :  —  The  defendant  was  executor  of  a  Mrs. 
Wilkinson^  and  the  plaintiff  lived  in  Mrs.  Wilkinson^s 
house  till  the  time  of  her  death.    On  the  reading  of 


In  an  action 
brought  to 
recover  back 
notes  delivered 
to  the  defend- 
ant by  the 
plaintiff,  the 
plaintiff  proved 
that  the  de- 
fendant, who 
was  executor  of 
W.,  having 
questioned  the 
plaintiff  as  to 
her  having  pos- 
session of  some  property  belonging  to  W.,  the  plaintiff  banded  the  notes  over  to  the  defendant, 
stating  that  W.  had  given  them  to  her,  the  plaintiff,  before  her  death.  The  defendant  did 
not  deny  the  statement,  but  had  no  means  of  knowing  its  truth  or  falsehood.  There  was 
contradictory  evidence  as  to  whether  the  defendant  said  that  he  would  keep  the  notes,  or 
that  he  would  keep  them  to  be  returned  to  the  plaintiff  on  request.  The  notes  had  been 
seen  in  the  plaintiff's  possession  before  /f.'s  death.  Other  evidence  was  given,  as  to  the 
fairness  of  the  conduct  of  the  plaintiff  respecting  ^,'s  property  in  general: 

Held,  that  the  declaration  made  by  the  plaintiff  might  go  to  the  jury  as  evidence  in  her 
favour,  on  the  ground  (though  very  slight)  of  acquiescence  in  its  truth  by  the  defendant, 
and  also  as  being  a  part  of  the  res  gestae  on  the  occasion  of  the  defendant's  obtaining  the 
notes,  and  as  giving  a  character  to  the  whole  conduct  of  the  plaintiff. 

Mrs. 
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Mrs.  WilJcinson^s  will,  the  defendant  asked  the  plaintiff  1834. 

whether  she  had  not  possession  of  something  mven  to  ~ 

her  by  Mrs.  Wilkinson,  and  how  she  had  obtained  it.  ctgainst 

Gymer. 

She  produced  a  parcel,  which  contained  bank  notes  of 
the  value  of  220/.,  and  said  that  Mrs.  Wilkinson  had 
given  them  to  her  a  fortnight  before  her  death,  telling 
her  they  would  be  useful  to  her,  after  her  (Mrs.  WiU 
Mnson^s)  death ;  and  that  no  one  was  present  at  the 
time.  According  to  one  witness,  the  defendant  then 
said  that  he  should  keep  the  parcel  till  the  plaintiff  re- 
quired it;  according  to  another,  simply  that  he  should 
keep  it»  The  plaintiff  had  Mrs.  Wilkinson's  keys 
during  her  illness,  and  superintended  the]economy  of  the 
house.  Other  property  of  Mrs.  Wilkitison's  to  a  con- 
siderable amount  was  shewn  to  have  been  in  the  power 
of  the  plaintiff,  which  was  found  by  the  executors  un- 
disturbed. Mrs.  Wilkinson  did  not  take  to  her  bed 
more  than  a  week  before  her  death.  During  that  week 
the  plaintiff  shewed  the  notes,  in  her  own  possession, 
to  a  witness.  The  action  was  brought  to  recover  back 
these  notes.  The  defendant's  counsel  objected  that 
there  was  not  evidence  to  go  to  the  jury,  of  the  property 
of  the  notes  being  in  the  plaintiff.  His  Lordship  having 
left  the  whole  evidence  to  the  jury,  they  found  a  verdict 
for  the  plaintiff. 

Sir  James  Scarlett,  in  this  term,  moved  for  a  rule  to 
shew  cause  why  a  nonsuit  should  not  be  entered.  There 
was  no  evidence  at  all  of  property  in  these  notes,  except 
the  plaintiff's  own  account  of  the  matter.  Now,  al- 
though it  be  true,  that  where  a  party  to  a  cause  endea- 
vours to  establish  his  case  by  an  admission  of  the  adverse 
party,  the  whole  of  that  admission,  and  of  the  circum- 

M  2  stances 


164 


CASES  IN  EASTER  TERM 


1834.      stances  under  which  it  is  made,  and  of  the  conversation 
'      of  which  it  forms  a  part,  becomes  evidence ;  yet  it  is  not 

Hayslep  '' 

against       allowable  for  a  party  to  use  as  evidence  a  declaration 

Gymer. 

made  by  himself,  on  the  ground  of  its  accompanying 
some  act  of  which  the  same  party  gives  evidence  as 
proof  of  his  own  case.  Here  the  plaintiff,  being  entitled 
to  shew  the  delivery  of  the  bank  notes  to  the  defendant, 
seeks  to  prove  her  title  to  them  by  a  declaration  of  her 
own  at  the  time  of  such  delivery.  Even  on  her  own 
declaration,  it  may  be  doubted  whether  the  alleged  gift 
amount  to  more  than  a  donatio  mortis  causa.  \_ParJce  J. 
Would  there  be  any  difference,  as  to  the  present  case, 
between  a  donatio  mortis  caus^  and  an  absolute  gift  ?] 
A  donatio  mortis  causa  approaches  nearly  to  a  nun- 
cupative will;  it  is  distinguished  from  it  only  by  the 
circumstance  of  delivery.  The  legislature  having  been 
very  strict  as  to  the  proof  required  of  a  nuncupative 
will  («),  the  Courts  will  also  require  strict  evidence  of  a 
donatio  mortis  causa ;  otherwise  the  inmates  of  a  de- 
ceased person's  house  would  have  great  facilities  for 
appropriating  the  property. 

Cur.  adv.  vult. 

On  this  day  the  judgment  of  the  Court  was  delivered, 
LiTTLEDALE  J.  I  think  it  makes  no  difference  in 
this  case  whether  the  delivery  of  the  notes  to  Mrs.  Hai/- 
slep  was  a  gift  absolutely,  or  a  donatio  mortis  causa. 
In  my  opinion  there  was  evidence  to  go  to  the  jury 
as  to  the  way  in  which  she  became  possessed  of  the 
money :  it  was  for  them  to  say  whether  the  account 
given  by  her  to  the  defendant  was  correct.    There  was 

(a)  See  29(7.  2.  c.  5.  s.  19. 

(in- 
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(independently  of  that  account)  evidence  that  she  had  1834. 
possession  of  the  notes  while  Mrs.  Wilkinson  was  alive 

Hayslei 

and  might  have  asked  for  them,  which  the  jury  might  against 

Gymer. 

consider  as  adding  to  the  probability  of  the  plaintiff's 
statement. 


Parke  J.  I  also  think  that  there  was  some  evidence 
to  go  to  the  jury,  though  slight.  A  declaration  made 
in  the  presence  of  a  party  to  a  cause,  becomes  evidence, 
as  shewing  that  the  party,  on  hearing  such  a  statement, 
did  not  deny  its  truth.  Such  an  acquiescence,  indeed,  is 
worth  very  little^  where  the  party  hearing  has  no  means 
of  personally  knowing  the  truth  or  falsehood  of  the 
statement.  But  the  verdict  appears  to  me  to  have  been 
consistent  with  the  justice  of  the  case,  and  I  am  not  dis- 
posed to  set  it  aside.  If,  as  one  witness  stated,  the  pro- 
perty was  delivered  to  the  defendant  to  be  returned  on 
request,  the  defendant  was  undoubtedly  bound  to  rede- 
liver, unless  he  could  establish  a  jus  tertii.  If,  as  another 
witness  deposed,  the  defendant  merely  said  that  he  would 
keep  it,  it  would  present  a  very  different  case.  The 
jury  have,  probably,  taken  into  consideration  the  facts 
of  Mrsi  Hayslep^s  previous  possession  of  this  property^ 
of  her  having  had  access  to  other  property  which  was 
found  undisturbed,  and  of  her  having  produced  the 
notes,  when  asked  for,  to  the  defendant,  and  imme-^ 
diately  told  him  the  manner  in  which  she  became  pos- 
sessed of  them,  which  statement  was  not  denied, 

Fatteson  J.  As  to  the  question,  whether  the  de- 
claration was  evidence,  I  allow  that  there  is  a  difference 
between  cases  where  a  party  to  the  cause,  by  proving  an 
admission  of  the  opposite  party,  lets  in  the  latter  to 

M  3  shew 
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Hatslep 
against 
Gtmer* 


shew  the  whole  that  took  place,  and  cases  where  the 
party  attempts  to  make  his  own  declaration  evidence  in 
the  first  instance.  But  here  Mrs.  Hai/slep  was  obliged 
to  shew  how  the  defendant  had  obtained  possession  of 
the  money,  and  she  might  give  evidence  of  what  she 
herself  said  at  the  time,  as  a  part  of  the  transaction; 
and  that  being  before  the  jury,  it  cannot  be  said  that 
they  were  not  entitled  to  give  it  consideration.  The  de- 
fendant, having  asked  her  how  she  obtained  the  money, 
did  not,  in  terms,  deny  the  truth  of  her  answer ;  but  he 
retained  the  money,  and  thereby  perhaps  shewed  that 
he  did  not  acquiesce  in  her  account.  There  was,  how- 
ever, upon  the  whole  transaction,  evidence,  though  of 
very  trifling  weight,  to  go  to  the  jury,  and  there  were 
circumstances  which  supported  the  plaintiff's  statement. 
I  think  the  verdict  should  not  be  disturbed. 


Lord  Denman  C.  J.  I  think  the  acquiescence  of  the 
defendant  amounts  to  very  little  indeed.  But  the  ques- 
tion is,  whether  or  not  the  evidence  of  what  passed 
ought  to  have  gone  to  the  jury.  The  whole  conduct  of 
Mrs.  Hayslep  was  evidence,  among  other  facts  in  the 
case,  to  shew  whether  or  not  she  had  obtained  the 
money  fairly,  and  under  what  circumstances  the  de- 
fendant got  possession  of  it  The  verdict  seems  to  me 
to  have  been  quite  proper. 

Rule  refused. 
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Curtis  against  Greated.  ^pSeth. 
A  SSUMPSIT  for  money  had  and  received.    Plea,  On  the  trial  of 

1  1    •  ^1  'IIP  ^"  action  by 

the  general  issue.     On   the  tnai  before  JLJen-  vendee  of  an 
man  C.  J.,  at  the  sittings  after  Trinity  term  1833,  it  ap-  thlTucdoneer, 
peared  that  the  action  was  brought  to  recover  50/.  to  recover  the 

^  o  deposit  upon  a 

deposited  with  the  defendant,  an  auctioneer,  upon  a  failure  of  title, 

^  the  auctioneer  s 

sale  of  goods  to  the  plaintiiF  by  auction.    The  plaintiff  receipt  and  the 

conditions  of 

produced  a  receipt  signed  by  the  defendant,  purporting  sale  were  pro- 

.  1         •         1  duced,  one  of 

that  the  money  had  been  received  "  as  a  deposit  and  which  con- 
part  payment:"  and  he  also  put  in  the  printed  con-  scribed  the" 
ditions  of  sale,  by  one  of  which  it  was  provided  that  the  an^agreement 
vendee  should  pay  down  a  deposit,  and  should  imme-  ^ylheTap^* 
diately  siffn  an  agreement  for  the  payment  of  the  residue  peared  that 

^     ^  °     ^  ^  there  was  a 

on  or  before  a  particular  day.    It  was  further  proved  written  agree- 

1       p  •!    1  I         1       •  1  T  ment  respecting 

that  the  vendor  failed  to  complete  the  title  according  to  the  sale  signed 

1  T  •  A       •  f       1        ^  •    -n^  by  the  plain- 

the  conditions.    A  witness  tor  the  plaintiii,  on  cross-  tiff.  Held, 

examination,  stated  that  there  was  a  written  agreement  fendint  was 

respecting  the  sale,  signed  by  the  vendee.    He  was  ^etho'thrt^^ 

then  asked  by  the  defendant's  counsel,  whether  this  agreement  re- 

lated  to  the 

agreement  related  to  the  deposit.    The  question  was  deposit,  as  the 

answer  might 

objected  to,  and  the  Lord  Chief  Justice  would  not  allow  make  it  in- 

cumbent  on 

it  to  be  answered.   A  verdict  was  found  for  the  plamtiii,  the  plaintiff  to 

,  ,  .  •         A        1     produce  the 

and  leave  given  to  move  to  enter  a  nonsuit.    A  rule  writing  as  part 

nisi  was  afterwards  obtained  for  this  purpose,  against 

which 


Sir  James  Scarlett  and  W,  H,  Watson  in  this  term 
shewed  cause.  First,  the  written  agreement  was  no  part 
of  the  contract  between  the  plaintiff  and  defendant. 

M  4  The 


168 


CASES  IN  EASTER  TERM 


18S4.      The  plaintiff  gave  prima  facie  evidence  of  his  case  by 
shewing  the  deposit  of  the  money  with  the  defendant, 
against      and  the  failure  of  the  consideration  by  the  non-com- 

Greated. 

pletion  of  the  title :  if  the  defendant  wished  to  protect 
himself  by  the  written  agreement,  he  should  have  pro- 
duced it.  The  written  agreement  makes  no  part  of  the 
plaintiff's  case,  which  rests  not  on  that  agreement,  but 
on  failure  of  consideration  between  himself  and  the  de- 
fendant. Again,  the  defendant's  contract  is,  to  hold 
the  money  for  the  party  entitled  to  it.  The  contract 
between  the  plaintiff  and  the  vendor  is  a  distinct  matter, 
as  was  said  by  Dallas  J.  in  Lee  v.  Munn  {a).  [PaU 
teson  J.  The  contract  of  the  auctioneer  is  to  return  the 
money  to  the  plaintiff  if  the  vendor  be  not  entitled  to 
keep  it :  the  question  is,  whether  he  be  or  be  not  so 
entitled?]  Suppose  there  were  a  contract  between  the 
.  vendee  and  the  auctioneer,  and  afterwards  another  con- 
tract between  the  vendor  and  vendee,  the  latter  contract 
vi^ould  not  be  evidence  in  an  action  between  the  vendee 
and  the  auctioneer  on  the  former  contract.  IPatteson  J. 
Why  not  ?  The  auctioneer's  contract  is,  to  return  on  a 
certain  event  t  the  latter  contract  may  be  evidence  as  to 
the  event.]  The  event  is  the  non-performance  of  the 
conditions  of  sale.  Again,  the  Court,  if  it  take  notice 
of  the  agreement  at  all,  will  presume  that  it  is  the  in- 
strument, the  execution  of  which  is  contemplated  by  the 
conditions  of  sale,  and  that  it  is  conformable  to  those 
conditions.  If  it  vary  the  conditions  of  sale,  the  de- 
fendant ought  to  produce  it;  and  if  it  do  not  vary 
them^  its  existence  is  immaterial. 

(a)  8  Taunt.  54. 

Sir 
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Sir  Johi  Camphell  (Attorney-General),  and  Manning,  1834. 
in  support  of  the  rule.    This  is  an  action  substantially  ^ 
Brought  for  the  breach  of  the  agreement,  which  is  not  against 

Greated. 

produced.  The  plaintiff  is  not  entitled  to  prove  that  he 
has  paid  money  to  the  defendant,  and  then  throw  it  upon 
the  defendant  to  shew^  upon  what  consideration  it  was 
paid.  Therefore  if  it  appear  that  there  is  a  written 
agreement  connected  with  the  consideration,  the  plaintiff 
must  shew  that  agreement  as  part  of  his  case.  In  an 
action  for  rent,  if  the  plaintiff  make  a  primi  facie  case  of 
occupation  by  the  defendant,  and  it  appear  that  the 
occupation  was  under  a  written  instrument,  the  plaintiff 
must  make  that  instrument  part  of  his  case.  [^Little^ 
dale  J.  Suppose  a  deposit  paid  down,  and  that  there 
was  a  written  contract  prepared,  and  that  before  the 
signature  of  the  contract  it  was  discovered  that  the  title 
was  bad,  could  you  not  declare  for  the  money  without 
referring  to  the  contract?]  To  apply  that  argument, 
it  must  be  assumed  that  there  is  nothing  in  the  agree- 
ment in  question  which  is  not  in  the  conditions  of  sale. 
Now  the  defendant  is  entitled  to  know  how  that  is,  in 
order  that  it  may  be  ascertained  whether  the  plaintiff  be 
bound  to  produce  the  agreement  as  part  of  his  case.  The 
conditions  of  sale  do  not  necessarily  bind  the  parties : 
they  might  alter  them  afterwards  by  the  agreement,  so 
as  to  modify  the  relation  of  the  defendant  to  the  plaintiff. 
For  instance,  the  vendee  might  dispense  with  the  pro- 
duction of  the  vendor's  title,  as  in  Spratt  v.  Jeffery,  (a) 

Cur.  adv.  vidf. 

The  Court  now  delivered  judgment. 


(a)  10  B.  ^  C.  249.    See  Goss  v.  Lord  Kvgenl,  5  JB.    Ad.  58. 

Lord 
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1834.  Lord  Denman  C.  J.     The  Court  are  of  opinion 

that  I  ouffht  to  have  allowed  the  question,  whether  the 

Curtis  ^  . 

against      agreement  related  to  the  deposit,  to  be  answered.  This 
rule  must  therefore  be  made  absolute. 


LiTTLEDALE  J.  concurred. 

Parke  J.  Had  the  question  been  putj  and  had  the 
answer  been,  that  the  instrument  was  conformable  to 
the  conditions  of  sale,  I  should  have  thought  that 
sufficient  evidence  of  its  contents,  and  I  should  have 
considered  that  the  plaintiff  was  not  bound  to  produce 
it.  But  the  question  was,  whether  it  related  to  the 
deposit :  if  it  did,  it  might  be  a  necessary  part  of  the 
plaintiff's  case,  though  in  the  first  instance  it  did  not 
appear  to  be  so.  There  has  therefore  been  a  disallow- 
ance of  a  legitimate  question.  If  it  be  objected^  that 
this  is  oral  evidence  of  the  contents  of  a  written  agree- 
ment, the  answer  is,  that  some  oral  evidence  must  be 
given  to  introduce  the  fact  of  there  having  been  a  written 
instrument;  and  for  this  purpose  a  party  may  ask  in 
cross-examination  whether  there  was  not  an  agreement 
in  writing  upon  the  subject-matter  of  the  suit. 

Patteson  J.  concurred. 

Rule  absolute. 
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Bishop  against  Hatch,  Clerk  {a). 
Chuter  against  The  Same. 

IN  the  first  of  these  cases,  a  rule  was  obtained  in  last  The  assignees 
of  an  insolvent 

Michaelmas  term,  calling  on  the  plaintiff  to  shew  clergyman  do 

not  acquire  any 

cause  why  the  sequestration  granted  to  him  by  the  right  to  his 

Ti-i-»«i  n  •  iirjj    benefice,  or  the 

Lord  Bishop  of   Winchester  agamst  the  defendant  s  income  of  it.  by 

benefice  of  Sutton^  should  not  be  set  aside;  and  on  cause  nor  uTti  "they*' 

being  shewn  during  the  said  term,  the  Court  ordered  s^q^^^"^^^^^^^^ 

the  facts  and  the  question  upon  them  to  be  turned  into  a  ^^q^I^^^^^ 

special  case.  The  case  was  in  substance  as  follows  :  —       f  ^-'  after  ad- 
judication by 

The  defendant,  the  rector  of  Sutton^  in  the  county  of  the  Insolvent 

Debtors'  Court 

Surrey  and  diocese  of  Winchester,  was  arrested  for  debt,  on  such  insol- 
and  held  to  bail.    He  surrendered  in  discharge  of  his  An\ndividuaT 
bail,  and  went  into  custody  on  the  12th  of  November  |iifo?may  set' 
1832.    When  in  prison,  he  petitioned  the  Insolvent  beneficVfor  his 
Debtors'  Court  for  his  discharge,  and  on  the  same  day, 

"  '  withstanding 

November  28th,  1832,  executed  a  conveyance  and  as-  the  assignment 

to  the  pro- 

signment  of  his  effects  to  the  provisional  assignee,  as  visional  as- 

.  signee  ;  and  the 

the  statute  7  G.  4.  c,  57.  5.  11.  requires.    The  convey-  assignees,  after 

,      p  -Till  X  adjudication, 

ance  was  in  the  rorm  prescribed  by  the  statute.  In  are  not  entitled 
February  1833  he  signed  and  filed  his  schedule,  and  sequ^estrltk)a^of 

such  creditor, 

or  to  claim  precedence  over  it  for  a  sequestration  issued  by  them  pursuant  to  the  act. 

Sect.  54.  of  the  Insolvent  Debtors'  Act,  7  G.  4.  c.  57.  enacts,  that  where  a  prisoner  who 
applies  for  his  discharge  under  that  act  shall  have  executed  any  warrant  of  attorney  to  confess 
judgment,  no  creditor  obtaining  judgment  thereupon  shall,  after  the  imprisonment  of  the 
debtor,  avail  himself  of  any  execution  issued  or  to  be  issued  on  such  judgment,  by  seizure 
and  sale,  or  by  sale,  of  his  property :  Held,  that  the  sequestration  of  an  ecclesiastical 
benefice  is  not  an  execution  within  this  clause. 

When  the  Court  is  moved  to  set  aside  the  sequestration  of  a  benefice,  issued  by  the 
bishop,  Quaere,  Whether  the  bishop  must  be  made  a  party  to  the  rule  ? 

(a)  This  case  and  Chuter  v.  Hatch,  were  argued  on  the  same  day, 
Friday,  April  25th. 

the 


Hatch. 
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1834.  the  matters  of  the  petition  and  schedule  were  heard  by 
the  above-mentioned  Court  on  the  15th  of  April  and 

Bishop 

against  14th  of  May  following,  on  which  latter  day  the  Court, 
by  an  order  of  adjudication  bearing  date  the  said  14th 
of  May,  declared  the  insolvent  entitled  to  the  benefit 
of  the  act,  and  adjudged  him  to  be  discharged  out  of 
custody.    He  was  accordingly  discharged. 

After  the  assignment  to  the  provisional  assignee,  the 
said  Court  appointed  Frederick  Webb  and  Thomas 
Thorpe  Fallows,  two  of  the  creditors,  assignees  of  the 
estate  and  effects  of  the  insolvent ;  and  by  assignment 
executed  on  the  29th  of  April  1833,  all  the  said  estate, 
and  all  other  the  premises  comprised  in  the  former 
assignment,  were  duly  conveyed  and  assigned  to  Webb 
and  Fallows,  in  trust  for  the  creditors  of  the  insolvent, 
according  to  the  act.  The  said  debts,  to  the  amount  of 
9000/.,  remained  unpaid  when  this  case  was  stated. 

Before  the  conveyance  to  the  provisional  assignee, 
viz.,  on  the  15th  of  November  1832,  the  plaintiff  com- 
menced the  action  in  which  this  case  was  entitled,  to 
recover  500/.,  due  on  a  bond  executed  in  1824.  The 
cause  was  tried  on  the  29th  of  January  1833,  and  a 
verdict  found  for  the  plaintiff  for  500/. ;  and  subse- 
quently to  the  above  mentioned  conveyance  to  the 
provisional  assignee,  but  before  the  said  order  of  adju- 
dication, viz.,  on  the  8th  of  February  1833,  the  plaintiff 
signed  judgment  for  500/.,  and  74/.  105.  costs,  upon 
which,  and  before  the  order  of  adjudication,  viz.  on  the 
18th  of  February  1833,  he  sued  out  a  writ  of  sequestrari 
facias,  directed  to  the  Bishop  of  Winchester,  who,  on  the 
1st  of  March  following,  granted  the  plaintiff  a  seques- 
tration against  the  defendant's  rectory  of  Sutton,  for  the 
purpose  of  levying  the  said  debt  and  costs.  The  plain- 
tiff 
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tifF  was  mentioned  in  the  insolvent's  schedule  as  a  de- 
taining creditor  for  the  said  sums  of  500/.  and  14fL  10s., 
and  in  the  same  schedule  the  value  of  the  rectory,  in- 
cluding tithes,  fees,  and  pew-rents,  was  estimated  at 
600/.  a  year. 

The  assignees,  after  the  adjudication,  requested  the 
Bishop  of  Winchester  to  grant  them  a  sequestration  of 
the  profits  of  the  benefice  for  payment  of  the  debts ; 
but  the  bishop  declined  doing  so  till  the  validity  of  the 
sequestrations  already  issued  should  have  been  deter- 
mined. At  the  time  of  the  application,  several  seques- 
trations had  issued  besides  that  of  the  plaintiff,  all 
which,  the  assignees  contended,  were  void.  And  the 
point  made  by  them  as  to  the  present  sequestration  was 
that,  after  the  assignment  to  the  provisional  assignee, 
any  process  sued  out  by  an  individual  creditor  for  the 
purpose  of  sequestering  the  profits  of  the  benefice  to 
satisfy  his  own  debt,  v/as  invalid. 

In  the  case  of  Chuter  v.  Hatch^  a  rule  had  also  been 
obtained,  calling  on  the  plaintiff  to  shew  cause  why  a 
sequestration  against  the  same  benefice,  on  a  judgment 
entered  up  by  the  plaintiff  on  a  warrant  of  attorney, 
should  not  be  set  aside,  and  why  the  sequestrator  should 
not  pay  over  to  the  assignees  all  sums  of  money  which 
he  had  received  by  virtue  of  the  sequestration.  Upon 
cause  being  shewn  against  this  rule,  in  last  Michaelmas 
term,  the  Court  directed  a  special  case  to  be  stated ;  and 
it  was  agreed,  and  ordered  by  the  Court,  that  in  the 
mean  time  the  sequestrator  should  continue  to  receive 
the  profits  of  the  benefice,  and  should  keep  an  account. 

This  case  set  out  the  same  facts  and  dates  as  were 
contained  in  Bishop  v.  Hatch,  respecting  the  arrest  and 
discharge  of  the  defendant,  the  appointment  of  as- 
signees, 
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1834.  signees,  and  the  successive  assignments.  It  then  stated 
'  that,  in  January  1824,  the  defendant  gave  the  plaintiff 

Bishop 

against      a  Warrant  of  attorney  to  enter  up  judgment  for  1200/. 

Hatch. 

as  a  security  for  a  certain  annuity,  and  it  was  declared 
by  the  said  warrant  of  attorney,  that  whenever  the  said 
annuity  or  any  part  thereof  should  be  in  arrear  twenty 
days,  the  plaintiff  should  be  at  liberty  to  sue  out  such 
execution  or  executions  as  he  should  think  fit,  for  the 
recovery  of  such  arrears.  Judgment  was  entered  up  on 
the  12th  of  November  1824.  The  warrant  of  attorney 
and  judgment  were  mentioned  in  the  defendant's  sche- 
dule, and  the  plaintiff  was  therein  stated  to  be  a  creditor 
to  the  amount  of  5521.  for  arrears  of  the  annuity  secured 
by  such  warrant  of  attorney.  On  the  3d  of  November 
1832,  the  plaintiff,  having  previously  sued  out  a  test- 
atum fi.  fa.  on  the  judgment  (to  which  the  sheriff  of 
Surrey  returned  nulla  bona,  and  that  the  defendant  was 
a  beneficed  clergyman,  having  no  goods  or  chattels, 
nor  any  lay  fee  within  his  bailiwick),  caused  a  writ  of 
sequestrari  facias  to  issue,  founded  on  the  said  return, 
directed  to  the  Bishop  of  Winchester^  and  indorsed  to 
levy  49 U.  and  costs  of  sequestration  and  levy,  which 
last  mentioned  writ  was  duly  left  with  the  registrar  of 
the  diocese,  and  the  sequestration  bespoken  on  the  Sd 
November  1832.  On  the  5th  of  December  1832,  the 
bishop  granted  to  John  Charles  Hall,  Gent.,  the  plain- 
tiff's attorney,  a  sequestration  of  the  defendant's  rec- 
tory, dated  the  6th  of  the  same  month,  and  the  said 
J.  C,  Hall  gave  a  bond  to  the  bishop,  with  condition 
that  he  should  well  and  truly  collect  the  fruits,  tithes, 
profits,  and  emoluments  of  the  said  parish  church  of 
Sutton,  and  cause  the  said  church  to  be  sufficiently 
served,  and  should  make  a  true  and  perfect  account, 

&c., 
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&c.,  and  indemnify  the  bishop  and  his  officers.    The  1834?. 
said  J,  C.  HalL  in  the  performance  of  his  duty  as  !~ 

'  ^  Bishop 

sequestrator,  had  received  considerable  sums  on  account  ag«ms« 

Hatch. 

of  the  tithes  and  other  profits  of  the  benefice,  and  had 
also  necessarily  expended  considerable  sums.  The  tithes 
are  compounded  for  by  fixed  annual  payments. 

The  case  then  stated  an  application  made  to  the 
bishop  by  the  assignees  for  a  sequestration,  and  that 
he  had  refused  to  grant  it  till  the  validity  of  those 
already  issued  should  have  been  decided  upon  by  this 
Court:  that  several  other  sequestrations  had  issued 
when  the  application  was  made,  over  all  of  which, 
including  that  obtained  by  Bishop^  the  sequestration 
of  the  present  plaintiff  had  priority ;  and  all  of  which, 
the  assignees  contended,  were  invalid  for  the  same 
reasons  as  were  assigned  in  the  present  case ;  except 
Bishop's^  to  which  only  one  of  those  reasons  applied. 

The  assignees  contended  that  the  present  seques- 
tration was  invalid,  first,  on  the  ground  stated  in 
Bishops s  case;  and,  secondly,  by  section  34.  of  the  act, 
7  G.  4.  c,  57.  The  plaintiff  maintained,  first,  that  the 
bishop  and  the  sequestrator  ought  to  have  been  originally 
made  parties  to  the  rule ;  and,  secondly,  that  the  se- 
questration was  valid,  and  that  the  assignees,  till  they 
also  obtained  one,  had  no  claim  on  the  estate,  and  even 
then,  no  title  to  priority.  The  question  for  the  opinion 
of  the  Court  (subject  to  the  preliminary  objection)  was, 
whether  Chuter's  sequestration  were  valid,  and  whether 
the  assignees  were  entitled  to  have  the  money  received 
under  it  paid  to  them,  or  any  other  order  made  re- 
specting the  same  for  their  benefit.  The  two  cases 
came  on  together  for  argument  in  the  present  term.  A 
question  being  made  which  party  should  begin,  the 

Court 
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Court  said  they  would,  in  each  case,  first  hear  the 
counsel  in  support  of  the  sequestration. 

Harrison  for  the  plaintiff  Bishop*  The  assignees 
must  contend  that  the  defendant's  ecclesiastical  goods 
vested  in  them  by  the  assignment  to  the  provisional 
assignee ;  the  plaintiff  maintains  that  nothing  could 
pass  to  them  till  the  adjudication  of  the  Insolvent 
Debtor's  Court.  The  effect  of  7  G.  4.  c.  57.  5. 11.  (a), 
which  directs  the  conveyance  to  the  provisional  as- 

(a)  7  G.  4.  c.  57.  11.  enacts,  "  That  such  prisoner  shall,  at  the  time 
of  subscribing  the  said  petition,  duly  execute  a  conveyance  and  assign- 
ment to  the  provisional  assignee  of  the  said  court,  in  such  form  as  is  to 
this  act  annexed,  of  all  the  estate,  right,  title,  interest,  and  trust  of  such 
prisoner,  in  and  to  all  the  real  and  personal  estate  and  eflfects  of  such 
prisoner,  both  within  this  realm  and  abroad,  except  the  v^^earing  apparel, 
bedding,  and  other  such  necessaries  of  such  person,  and  his  or  her  family, 
and  the  working  tools  and  implements  of  such  prisoner,  not  exceeding  in 
the  whole  the  value  of  20?. ;  and  of  all  future  estate,  right,  title,  interest, 
and  trust  of  such  prisoner,  in  or  to  any  real  and  personal  estate  and  effects 
within  this  realm  or  abroad,  which  such  prisoner  may  purchase,  or  which 
may  revert,  descend,  be  devised  or  bequeathed,  or  come  to  him  or  her 
before  he  or  she  shall  become  entitled  to  his  or  her  final  discharge  in  pur- 
suance of  this  act  according  to  the  adjudication  made  in  that  behalf ;  or 
in  case  such  prisoner  shall  obtain  his  or  her  discharge  from  custody  with- 
out any  adjudication  being  made  in  the  matter  of  his  or  her  petition,  then 
before  such  prisoner  shall  be  at  large  and  out  of  custody ;  and  of  all  debts 
due  or  growing  due  to  such  prisoner,  or  to  be  due  to  him  or  her  before 
such  discharge  as  aforesaid;  which  conveyance  and  assignment,  so  ex* 
ecuted  as  aforesaid,  in  form  aforesaid,  shall  vest  all  the  real  and  personal 
estate  and  effects  of  such  prisoner,  and  all  such  future  real  and  personal 
estate  and  effects  as  aforesaid,  of  every  nature  and  kind  whatsoever,  and 
all  such  debts  as  aforesaid,  in  the  said  provisional  assignee ;  and  the  same 
shall  be  made  subject  to  a  proviso,  that  in  case  the  petition  of  any  such 
prisoner  shall  be  dismissed  by  the  said  court,  such  conveyance  and  assign- 
ment shall,  from  and  after  such  dismission,  be  null  and  void  to  all  intents 
and  purposes:  and  the  said  court  is  hereby  empowered  to  dismiss  any 
such  petition  in  the  matter  whereof  a  final  adjudication  shall  not  have  been 
made  in  pursuance  of  this  act,  at  any  time  when  it  shall  seem  fit  to  the 
said  court  to  dismiss  the  same." 


1834. 

Bishop 
against 
Hatch. 


signee, 


IN  THE  Fourth  Year  of  WILLIAM  IV. 


177 


signee,  is  to  place  him  (and  the  subsequent  assignees  1834. 
who  take  by  conveyance  from  him)  on  the  same  footing, 

Bishop 

as  to  property  of  this  kind,  with  other  judgment  against 

Hatch* 

creditors.  By  section  28.  {a),  the  adjudication  of  the  In- 
solvent Debtors'  Court  is,  to  the  assignees,  what  a  levari 
facias  would  be  to  another  creditor;  though  the  writ 
of  sequestration,  grounded  upon  the  adjudication  of  the 
Court,  differs  from  an  ordinary  execution,  inasmuch  as 
the  writ  is  a  continuing  one,  and  so  framed,  that  the 
service  of  the  church  may  be  provided  for  out  of  the 
receipts  of  the  benefice,  and  the  other  ecclesiastical 
charges  properly  defrayed,  which  would  not  be  done  if 
the  creditors  might  from  time  to  time  levy  the  whole 
proceeds.  But  every  judgment  creditor  is  likewise 
entitled  to  a  sequestration  by  virtue  of  his  judgment; 
and  the  ordinary  rules  as  to  priority  must  prevail  as 
between  him  and  the  assignees,  unless  there  be  any 
thing  in  the  Insolvent  act  which  expressly  prevents  it ; 
and  nothing  of  that  kind  appears.  The  legislature  has 
shewn  its  jealousy  of  any  interference  by  the  assignees, 
as  such,  with  ecclesiastical  endowments,  by  the  clause 
in  sect.  22.,  where  the  right  of  nomination  to  any 


(a)  7  G.  4.  c.  57.  s.  28.  "  Provided  always,  and  be  it  further  enacted, 
That  nothing  in  this  act  contained  shall  extend  to  entitle  the  assignee 
or  assignees  of  the  estate  and  effects  of  any  such  prisoner,  being  a  beneficed 
clergyman  or  curate,  to  the  inconae  of  such  benefice  or  curacy,  for  the 
purposes  of  this  act :  Provided  always  nevertheless,  that  it  shall  be  lawful 
for  such  assignee  or  assignees  to  apply  for  and  obtain  a  sequestration  of 
the  profit  of  any  such  benefice,  for  the  payment  of  the  debts  of  such 
prisoner;  and  the  order  of  adjudication  made  in  the  matter  of  such 
prisoner's  petition,  in  pursuance  of  this  act,  shall  be  a  sufficient  warrant 
for  the  granting  of  such  sequestration,  without  any  writ  or  other  proceed- 
ings to  authorise  the  same ;  and  such  sequestration  shall  accordingly  be 
issued,  as  the  same  might  have  been  issued  upon  any  writ  of  levari  facias, 
founded  upon  any  judgment  against  such  prisoner." 


Vol.  I. 


N 


vacant 
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1831'.  vacant  ecclesiastical  benefice  is  excepted  from  among 
^^^^  those  powers  and  trusts  which  the  assignees  may  execute 
against  in  placc  of  the  insolvent.  The  only  authority  by  which 
the  assignees  can  take  ecclesiastical  property  is  the 
twenty-eighth  section  of  this  act;  for  before  such  a 
clause  was  introduced  into  the  insolvent  acts,  they 
could  not  seize  the  profits  of  a  benefice ;  ArhucMe  v. 
Cowtan  {a) :  nor  could  they  reach  the  half  pay  of  an 
oflScer,  till  a  remedy  was  in  like  manner  provided  by  the 
legislature;  Marty  v.  Odium  (h).  Now,  by  sect.  28., 
the  assignees,  to  avail  themselves  of  the  profits  of  a 
benefice,  must  obtain  a  sequestration  as  there  directed ; 
and  for  obtaining  it,  the  adjudication  of  the  Insolvent 
Debtor's  Court  is  a  condition  precedent.  A  creditor 
who  has  sequestered  before  that  condition  has  been 
fulfilled,  must  enjoy  the  benefit  of  his  priority.  If  the 
provisional  assignee  takes  the  profits  of  the  benefice  by 
virtue  of  the  assignment  to  him,  his  title  is  defeasible  at 
any  time  by  the  dismissal  of  the  insolvent's  petition; 
and  while  he  so  holds,  there  can  be  no  certain  provision 
made  for  the  cure  being  served  and  the  ecclesiastical 
charges  defrayed  ;  but  when  a  sequestration  is  obtained, 
a  bond  is  always  given  to  the  bishop  for  the  due  fulfil- 
ment of  these  objects.  This  shews  that  a  sequestration 
is  the  proper  medium,  and  it  is  the  one  contemplated 
by  the  legislature,  through  which  assignees,  like  other 
creditors,  are  to  avail  themselves  of  ecclesiastical  pro- 
perty; and  the  statute  says  that  the  assignees  may 
adopt  this  course  after  the  adjudication  of  the  Insolvent 
Debtors'  Court,  but  not  before. 

(a)  5  /?.      r.Z2\:  (b)  5  T.  Tt.  681. 


J,  L.  Adol^hus 
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J,  L.  AdolpJius  contra.  The  present  application  is  1834-. 
conformable  to  the  intention  of  the  laws  relative  to  "I 

Bishop 

insolvents,  namely,  that  the  debtor  shall  obtain  his  a<iaimt 

Hatch. 

liberty  by  giving  up  to  his  creditors,  for  equal  dis- 
tribution, all  the  property  (with  some  trifling  excep- 
tions) which  he  possessed  when  he  applied  for  his  dis- 
charge. If  the  argument  on  the  other  side  prevail, 
a  beneficed  clergyman,  who  has  judgment  creditors, 
may  gain  his  release  without  fulfilling  this  condition; 
for  those  creditors  may  obtain  a  payment  in  full,  to  the 
disadvantage  of  the  others,  and  yet  the  debtor  be  dis- 
charged as  to  all.  The  words  of  sect.  11.  are  very 
comprehensive,  and  seem  calculated  —  as  Lord  Tenter-- 
den  said,  in  Wright  v.  Fairfield  {a\  of  the  twelfth  and 
sixty-third  sections  of  the  bankrupt  act,  6  G.  4.  c.  16.  — 
**  to  give  the  assignees,  for  the  advantage  of  the  creditors, 
every  beneficial  matter  belonging  to  the  estate."  This 
intention  is  further  shewn  by  the  language  of  sections 
16.,  19.,  24.,  70.,  and  the  form  of  assignment  at  the  con- 
clusion of  the  act.  The  question  then  is,  how  far  the 
general  operation  of  sect.  11.  is  modified  by  the  proviso 
in  sect.  28.  That  proviso  of  itself  seems  to  shew  that 
the  legislature  thought  an  express  limitation  necessary, 
to  prevent  ecclesiastical  property  from  passing  at  once, 
under  the  eleventh  section.  The  words  are,  that 
nothing  in  that  act  contained  shall  entitle  the  assignees 
to  the  income  of  any  benefice  for  the  purposes  of  the 
act;  provided  always,  that  it  shall  be  lawful  for  the 
assignees  to  obtain  a  sequestration,  and  the  order 
of  adjudication  shall  be  a  warrant  for  granting  it. 
The  meaning  is,  that  the  assignees  shall  not,  by 


(a)  2  B.     Ad.  7.52. 

N  2 


virtue 
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1834.      virtue  of  the  other  clauses,  be  entitled  absolutely  to  the 
income ;  but  it  does  not  prevent  their  takinsf,  from  the 

Bishop  ^  ^  ^  ^  .  . 

os^ainst       time  of  the  assignment,  such  an  interest  and  right  in 

H  AXCfl* 

the  property  as  excludes  all  other  creditors,  though  the 
right  is  not  perfected,  so  as  to  be  brought  into  actual 
operation,  till  the  adjudication  of  the  Insolvent  Debtors' 
Court.  The  meaning  of  the  clause  may  be  judged  of 
from  its  object.  An  incumbent  has  but  a  qualified  pro- 
perty in  the  fruits  of  his  benefice;  he  must  devote  a 
part  of  them,  if  it  become  necessary,  to  ecclesiastical 
purposes,  as  repairing  the  parsonage-house,  and  pro- 
viding for  the  service  of  the  cure,  where  he  himself  is 
unable  to  perform  it;  and  if  he  will  not  so  employ 
them,  the  bishop  may  take,  and  apply  them  to  those 
purposes,  by  sequestration.  Now  if,  by  assignment 
under  the  Insolvent  Act,  the  assignees  became  abso- 
lutely entitled  to  the  income  of  the  benefice,  no  part  of 
it  could  any  longer  be  compulsorily  appropriated  to 
those  purposes,  and  the  assignees  would  be  more  com- 
pletely masters  of  the  ecclesiastical  property  than  the 
incumbent  himself  had  been.  To  avoid  this,  the  twenty- 
eighth  section  is  introduced.  The  proceeding  there 
directed  is  by  sequestration,  which  preserves  to  the 
bishop  his  proper  control  over  the  funds,  while  it 
delivers  to  the  assignees  so  much  of  them  as  is  not 
required  for  ecclesiastical  uses.  The  assignees,  then, 
acquire  by  the  assignment  a  right,  capable  of  being 
enforced  in  the  manner  pointed  out  by  section  28.,  to 
such  part  of  the  income  of  the  benefice  as  may  prove 
applicable,  under  the  sanction  of  the  bishop's  officer,  to 
the  payment  of  the  debts.  And  if  the  assignment  vests 
in  them  ani/  right  on  behalf  of  the  general  body  of  cre- 
ditors, an  individual  creditor  cannot  afterwards  seize  the 

property 
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property  for  his  own  debt.  There  are  other  instances  1834. 
where  the  assignees,  by  this  act,  clearly  become  entitled 

'     -  '  ^  ^  Bishop 

to  certain  descriptions  of  property  under  the  assign-  a-aind 

1     •         r  '    '  •       1  Hatch. 

ment,  but  the  reducing  of  it  into  possession  depends  on 
proceedings  to  be  subsequently  taken:  sections  16.  and 
27.  If  the  title  of  the  assignees  in  this  case  does  not 
come  to  them  by  the  assignment,  how  does  it  accrue? 
The  twenty-eighth  section  does  not  provide  that  any 
title  shall  vest  by  the  adjudication,  but  merely  that  it 
shall  be  a  warrant  for  execution,  which  implies  a  right 
of  recovery  already  existing,  and  partly  carried  into 
effect  by  course  of  law.  The  sequestration  is  to  issue 
"  as  the  same  might  have  been  issued  upon  any  writ  of 
levari  facias,  founded  upon  any  judgment  against  such 
prisoner."  Arhuclde  v.  Cowtan  («)  is  no  authority  on 
the  other  side.  The  question  there  was,  under  a  former 
Insolvent  Act,  37  G.  3.  c.  112.,  whether  or  not  the  as- 
signees of  an  insolvent  vicar  so  far  succeeded  to  his  eccle- 
siastical rights  that  they  could  bring  assumpsit  for  use 
and  occupation  against  his  lessee  of  the  vicarage  house ; 
and  it  was  held  that  they  could  not.  Lord  Alvanley 
there  says  {b\  "  That  a  private  creditor  should  be  able 
to  avail  himself  of  a  writ  of  sequestration  for  the  purpose 
of  satisfying  his  debt  out  of  the  benefice  of  a  clergyman, 
and  yet  that  where  the  legislature  has  vested  the  whole 
property  of  the  debtor  in  assignees  for  the  benefit  of 
the  creditors  in  general,  those  assignees  should  not  have 
any  power  to  affect  his  benefice,  would  certainly  be  an 
anomaly  in  the  law.  Whether  there  be  any  means  of 
obviating  this  anomaly  I  will  not  pretend  to  say."  He 
appears  to  recognise  the  claim  of  the  assignees  to  this 


[a]  5  D,  4:  P.  321. 

N  3 


(b}  P.  529. 

kind 
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1834),  kind  of  property;  the  difRculty  he  suggests  is  in  render- 
"^^^^  ing  it  available.  After  stating  that  no  instance  has 
osainst       becD  found  in  which  proceedings  against  a  benefice 

Hatch.  ^  .  . 

have  taken  place  under  a  commission  of  bankrupt,  he 
adds,  "  Nor  shall  I  undertake  to  point  out  in  what 
manner  the  assignees  in  this  case  must  proceed.  But 
although  there  may  be  difficulties  in  the  mode  of  pro- 
ceeding, we  are  not  therefore  to  hold  that  the  nature 
of  the  property  which  a  clergyman  has  in  his  benefice 
is  changed  by  the  operation  of  an  insolvent  act,  or  that 
the  assignees  under  such  an  act  will  be  entitled  to 
demand  and  receive  ecclesiastical  dues."  The  next 
Insolvent  Act  which  passed  was  the  general  one  of 
53  G.  3.  c.  102. ;  and  in  that,  for  the  first  time,  a 
clause  is  introduced  (5.  27.)  in  nearly  the  same  words 
as  section  28.  of  the  present  act,  and  containing  also 
a  provision  as  to  the  pay  of  military  and  other  officers, 
similar  to  that  in  sect.  29.  of  the  act  now  in  force. 
There  can  be  little  doubt  that,  as  the  latter  was  intended 
to  meet  the  difficulty  raised  by  the  case  of  Flartif  v. 
Odium  («),  so  the  former  was  introduced  to  remove  the 
anomaly  complained  of  by  Lord  Alvanlei/  in  Arhuckle  v. 
Coisotan  {b) ;  and  it  must  be  presumed  that  the  legis- 
lature meant  to  do  this  effectually.  But  to  provide  that 
the  assignees  may  apply  for  and  obtain  a  sequestration 
of  the  profits  of  the  benefice,  for  which  the  adjudication 
shall  be  a  warrant,  is  nugatory  in  a  case  where  there 
are  judgment  creditors,  unless  it  be  taken  to  mean  that 
the  assignees  exclusively  shall  be  entitled  to  such  seques- 
tration. They  are  precluded  from  obtaining  it  till  after 
the  adjudication,  which,  by  the  statute,  may  be  delayed 


(a)  5  T.  R.  681. 


(b)  3  7,\  ^  P.  321. 

many 


IN  THE  Fourth  Year  of  WILLIAM  IV. 


183 


many  months;  the  judgment-creditor  being  under  no 
such  restriction,  may,  according  to  the  argument  for 
the  plaintiff,  apply  for  a  sequestration  immediately;  and 
he  has  always  warning  to  do  so,  for  the  act  (sect.  42.) 
directs  that  notice  of  the  insolvent's  petition  and  of  the 
time  of  hearing  shall  be  given  to  every  creditor  named 
in  the  schedule  whose  debt  amounts  to  5L  If,  therefore, 
the  construction  relied  upon  on  the  other  side  is  to 
prevail,  the  clauses  just  referred  to,  combined  with  the 
twenty-eighth  section,  seem  expressly  contrived,  in  a 
case  like  the  present,  to  defeat  assignees  and  frustrate 
the  general  policy  of  the  statute. 

Shee^  for  Chuter,  First,  the  present  application  is 
irregular,  inasmuch  as  the  bishop  was  not  made  a  party 
to  the  rule.  The  assignees  are,  in  effect,  calling  for  a 
distribution  of  ecclesiastical  property  by  lay  hands. 
Their  application  in  this  case  is,  that  all  sums  of  money 
received  under  the  sequestration  may  be  paid  over  to 
them.  This  would  leave  nothing  for  the  service  of  the 
cure.  There  is  no  instance  of  such  a  rule  having  been 
granted.  [Lord  Denman  C.  J,  If  we  make  such  a  rule 
absolute,  we  cannot  assign  a  provision  for  the  cure; 
and  I  do  not  see  how  we  can  modify  the  rule.]  The 
proper  application,  if  the  parties  were  entitled  to  make 
it,  would  be  that  the  bishop  should  give  them  prece- 
dence over  the  other  creditors :  but  the  bishop  ought  to 
have  been  called  upon  to  shew  cause,  and  to  return 
how  much  he  had  levied.  This  was  the  course  taken 
in  Bennett  v.  Apperleij  (a)  and  Rea:  v.  T/ie  Bishop  of 
London  (b).    So  in  Marsh  v.  Fawcett  (c)  the  rule  nisi 

(n)  6  B.  S(  C.  630.  (b)  1  JDoivL  c^-  R.  48^. 

{<;)  2  H,  B.  582. 

N  4-  was 


1834. 


Bishop 
Hatch. 


184 


CASES  IN  EASTER  TERM 


1834.  was  directed  to  the  bishop.  Then,  as  to  the  points 
^^^^^  taken  by  the  assignees.  It  is  said  that  Chuter^s  seques- 
against      tration  is  void  by  7  G.  4.  c.  57.  s.34.  (a),  being  an 

Hatch.  ^  ^  \  o 

execution  on  a  judgment  entered  up  on  a  warrant  of 
attorney,  and  having  issued  after  the  insolvent  was  in 
prison.  But  the  sequestrari  facias  issued  on  the  3d  of 
Novemher,  when  the  insolvent  was  still  at  large,  and 
that  is  the  only  process  which  the  parties  can  enquire 
into  before  this  Court.  They  cannot  bring  in  question 
here  the  validity  of  the  sequestration,  which  is  the 
bishop's  process,  and  merely  ecclesiastical.  [Parke  J. 
It  would  be  void  by  the  statute,  if  the  clause  applies.] 
It  does  not  apply  to  a  sequestration,  but  only  to  such 
process  as  may  issue  out  of  the  Court  in  which  the 
judgment  is  obtained.  The  section  refers  to  executions 
of  which  the  creditor  avails  himself  by  seizure  and  sale : 
that  cannot  have  been  meant  to  include  the  seques- 
tration of  a  benefice,  where  it  may  very  probably  happen 
that  there  is  neither  seizure  nor  sale.  Nor  can  it  be 
extended  to  cases  like  the  present,  where  a  warrant  of 
attorney  has  been  given  long  before  the  insolvency,  to 
secure  a  just  debt :  the  object  of  the  legislature  was  to 

(a)  7  G.  4.  c.  57.  s.  34.  "  And  be  it  further  enacted,  That  in  all 
cases  where  any  prisoner,  who  shall  petition  the  said  court  for  relief  under 
this  act,  shall  have  executed  any  warrant  of  attorney  to  confess  judgment, 
or  shall  have  given  any  cognovit  actionem,  whether  for  a  valuable  con- 
sideration or  otherwise,  no  person  shall,  after  the  commencement  of  the 
imprisonment  of  such  prisoner,  avail  himself  or  herself  of  any  execution 
issued  or  to  be  issued  upon  any  judgment  obtained  Or  to  be  obtained 
upon  such  warrant  of  attorney  or  cognovit  actionem,  either  by  seizure 
and  sale  of  the  property  of  such  prisoner,  or  any  part  thereof,  or  by  sale 
of  such  property  theretofore  seized,  or  any  part  thereof,  but  that  any  per- 
son or  persons  to  whom  any  sum  or  sums  of  money  shall  be  due  in 
respect  of  any  such  warrant  of  attorney  or  cognovit  actionem,  shall  and 
may  be  a  creditor  or  creditors  for  the  same  under  this  act." 


prevent 
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prevent  the  debtor  from  giving  a  preference  to  any  1834. 
particular  creditor  by  an  instrument  executed  at  the  7 

^  Bishop 

time  of  the  insolvency.  {Fatteson  J.  The  act  only  ^ninst 
refers  to  the  issuing  of  process  during  the  short  in- 
terval of  time  between  the  surrender  to  prison  and  the 
assignment.  A  just  creditor,  who  has  obtained  his 
judgment  by  means  of  a  verdict,  may  seize  even  during 
the  imprisonment.]  A  cognovit  or  warrant  of  attorney 
might  be  given  on  as  good  grounds  as  a  verdict. 
\Farhe  J.  The  clause  is  express  as  to  them.  It  is  like 
sect.  108.  of  the  Bankrupt  Act,  6  G.  4.  c.  16.1  Process 
against  an  ecclesiastical  benefice  is  not  within  the  clause. 
If  it  extends  to  a  sequestration,  it  might  even  be  said 
to  include  an  elegit.  (He  then  proceeded  to  argue  the 
point  before  discussed  in  Bishop  v.  Hatch.) 

J.  L,  Adolphus  contra.  In  the  cases  cited,  where  the 
bishop  was  made  a  party  to  the  rule,  the  object  of  the 
application  was  to  have  something  done  by  him ;  that 
is  not  so  here,  and  therefore  it  was  unnecessary  that  he 
should  be  called  upon.  The  only  object  here  is  to  set 
aside  process  which  the  bishop  has  issued  ministerially, 
being,  in  the  exercise  of  this  part  of  his  duties,  as  it 
is  often  said,  "  an  ecclesiastical  sheriff."  [a)  The  sheriff 
in  ordinary  cases  is  not  made  a  party  to  a  rule  for  set- 
ting aside  process.  [^ParJ^e  J.  Is  there  any  precedent 
for  setting  aside  a  sequestration  without  making  the 
bishop  a  party  to^the  rule  ?]  Britten  v.  Wait  (b)  is  one. 
There  a  sequestration  had  issued,  and  money  had  been 
received  under  it;  and  this  Court  stayed  proceedings 
on  the  sequestration  ;  yet  the  bishop  was  not  made  a 

(a)  See  Burns  Ecclesiastical  Law,  title  Sequeslrntion,  vol.  iii.  p.  339, 
340.  8th  ed. 

(b)  3B.     Ad.  915. 
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1834.      party.     And  there  have  lately  been  several  other 
applications  to  the  Court  (in  Flight  v.  Salter  (a)  and 

Bishop  \  o  \  / 

n;i(imst      Other  cases  of  that  class)  where   the  setting  aside 

Hatch, 

of  the  bishop's  sequestration  necessarily  formed  part 
of  the  rules,  and  yet  it  does  not  appear  that  he  was 
called  upon  to  shew  cause.  [_Littledale  J.  When  a 
sequestration  issues,  it  is  his  duty  to  see  that  the  cure 
is  provided  for  out  of  the  proceeds.]  That  reason  for 
making  him  a  party  might  have  been  urged  in  Britten 
V.  Wait  (b)y  but  does  not  seem  to  have  been  insisted 
upon,  though  the  Court  ultimately  made  a  rule  for 
taking  an  account  before  the  Master  of  the  profits  re- 
ceived under  the  sequestration.  [Littledale  J»  Suppose 
the  bishop  had  actually  paid  over  money.]  The  Court, 
on  referring  the  matter  to  the  Master,  might  easily 
shape  the  rule  so  as  to  protect  the  bishop.  Then,  as 
to  the  effect  of  the  thirty-fourth  section.  It  cannot  be 
contended  that  a  sequestration  is  not  an  execution ;  and 
whether  or  not  the  plaintiff  in  this  case  has  actually 
enforced  it  by  seizure  and  sale  can  make  no  difference. 
The  common  form  of  a  sequestration  granted  by  the 
bishop  is  given  in  Tidd's  Practical  Forms,  chap.  41., 
and  that  empowers  the  sequestrator  to  levy  and  sell; 
and  where  process  has  been  taken  out,  conferring  this 
power,  it  would  be  strange  to  say  that  the  validity  of 
the  execution,  under  sect.  34.,  depended  upon  the  point 
whether  or  not  the  power  of  selling  had  in  fact  been 
exercised  at  the  time  when  the  case  came  before  the 
Court.  The  true  question  on  this  point  would  be, 
whether  an  execution  had  been  taken  out  which,  if 
not  always  enforced  by  seizure  and  sale,  might  at  any 

(a)  1  61  o.  (b)  5  n.      Ad.  915. 

time 
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time  be  so.  But  the  legislature  clearly  intended  that  1834. 
after  an  insolvent  went  to  prison,  no  iudfrment  on  a  " 

*  J     ft  Bishop 

cognovit  or  warrant  of  attorney  should  in  any  way  be  ocoiast 
made  available  against  his  estate  by  execution.  The 
words  as  to  seizure  and  sale  were  introduced  for  the 
purpose  of  distinctly  expressing  that  the  creditor  should 
not  only  not  seize  and  sell,  but  that,  even  if  he  had 
already  seized,  he  should  not  proceed  to  a  sale.  If 
there  were  any  ambiguity  in  the  clause,  it  is  removed 
by  the  concluding  words:  "  but  that  any  person  or 
persons  to  whom  any  sum  or  sums  of  money  shall  be 
due  in  respect  of  any  such  warrant  of  attorney  or 
cognovit  actionem,  shall  and  may  be  a  creditor  or 
creditors  for  the  same  under  this  act."  If  the  party 
may  in  any  way  possess  himself  of  the  property  on  his 
individual  account,  it  is  contradictory  to  say  that  he 
shall  come  in  as  a  creditor  under  the  act.  In  the  case 
of  a  sequestration,  therefore,  as  in  other  instances,  the 
words  of  this  clause,  as  was  said  by  Tindal  C.  J.  in 
Groves  v.  Cowham  {a\  "  effect  a  statutory  supersedeas 
of  the  execution."  It  must  be  admitted  that  the  assignees 
are  not  at  present  in  a  situation  to  ask  for  such  a  rule 
as  was  originally  prayed ;  but  if  the  rights  of  the  parties 
QXQ  ascertained  by  the  judgment  of  the  Court,  there  will 
probably  be  no  difficulty  in  shaping  a  satisfactory  rule. 

Lord  Denman  C.  J.  The  case  of  Chuter  v.  Hatch 
is  full  of  difficulties,  and  the  Court  will  take  time  to  con- 
sider it.  With  regard  to  the  former  case,  it  appears  to 
me  that  the  eleventh  and  twenty-eighth  sections  of  the 
act  7  G.  4.  c,  57.  must  be  read  together ;  and  the  latter 
section  expressly  says,  "  that  nothing  in  that  act  shall 


(rt)  10  Bingh.  8. 
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extend  to  entitle  the  assignees  of  the  estate  of  any  such 
prisoner,  being  a  beneficed  clergyman,  to  the  income  oi 
such  benefice,  for  the  purposes  of  this  act."  It  is  quite 
clear,  therefore,  that  by  virtue  of  the  assignment  that 
income  does  not  pass.  But  then  it  is  added,  that  it 
shall  be  lawful  for  the  assignees  to  apply  for  and  obtain 
a  sequestration  of  the  profit  of  such  benefice  for  pay- 
ment of  the  debts,  and  the  order  of  adjudication  made 
in  pursuance  of  the  act  shall  be  a  sufficient  warrant  for 
granting  it ;  and  such  sequestration  shall  be  issued,  as 
it  might  have  been  issued  upon  a  levari  facias  founded 
upon  a  judgment.  But  how  is  that  ?  Subject,  certainly, 
to  other  writs  of  execution  which  have  a  priority ;  and 
a  creditor,  who  has  levied  any  thing  under  such  a  writ, 
is  entitled  to  retain  it  against  the  assignees.  I  think, 
therefore,  it  is  quite  clear  the  rule  must  be  discharged. 

LiTTLEDALE  J.  I  am  clearly  of  the  same  opinion. 
The  proviso  of  the  twenty-eighth  section  operates  merely 
as  an  exception  to  what  is  enacted  in  the  eleventh,  and 
must  be  read  as  if  introduced  at  the  end  of  it.  The 
legislature  does  not  deprive  the  assignees  altogether  of 
this  kind  of  property;  but,  till  the  adjudication,  they 
are  not  in  a  condition  to  proceed  against  it.  After  ad- 
judication they  may,  but  until  then  there  is  nothing  to 
prevent  other  creditors  from  suing  out  execution  in  the 
ordinary  way. 

Parke  J.  I  never  felt  any  doubt  on  this  case.  The 
two  sections  must  be  read  together,  and  the  effect  ct 
them  is,  that  by  the  general  assignment  the  fruits  of  a 
benefice  do  not  pass ;  the  assignees  can  only  lay  claim 
to  them  under  the  latter  clause  of  the  twenty-eighth 
section,  and  in  the  manner  there  pointed  out,  after  ad- 
judication. 
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judication.  They  only  stand  in  the  situation  of  judg-  1834-. 
inent  creditors  from  that  time,  and  have  no  other  right 

Bishop 

of  priority.  Great  inconvenience  has  resulted  from  the  against 
doctrine  of  relation  back,  and  there  are  no  words  in  the 
act  to  render  it  admissible  in  the  present  case.  By 
sect.  28.  the  adjudication  is  put  in  the  place  of  a  judg- 
ment, and  the  assignees,  on  obtaining  a  sequestration, 
stand  in  the  same  situation  as  if  it  had  issued  on  a  levari 
iacias  upon  such  judgment. 

Patteson  J.  The  provisions  of  this  act  are  certainly 
contradictory,  and  when  this  case  was  last  argued,  I 
thought  that  a  decision,  such  as  I  am  now  obliged  to 
come  to,  would  be  so  much  at  variance  with  the  whole 
object  of  the  act,  that  I  wished  to  see  if  any  clause  could 
be  pointed  out  which  would  enable  us  to  arrive  at  a 
different  conclusion.  I  was  much  struck  with  the  areu- 
ment  urged  on  behalf  of  the  assignees,  that  by  the 
twenty-eighth  section  their  hands  are  tied  until  the 
adjudication  of  the  Insolvent  Debtors'  Court,  while  other 
creditors  have  notice,  and  are  at  liberty,  to  proceed 
against  the  benefice ;  and  I  should  have  been  glad  to 
find  any  words  in  the  act  shewing  this  not  to  be  so. 
But  on  looking  into  it,  no  such  words  are  found.  The 
eleventh  section,  to  operate  favourably  to  the  assignees, 
should  convey  to  them  either  a  right  to  take  the  income, 
or  an  absolute  property  in  the  benefice<,  The  first  it 
certainly  does  not,  or  if  it  did,  the  right  is  cut  down  by 
the  twenty-eighth  section.  If  the  whole  property  passed 
by  the  eleventh,  the  twenty-eighth  would  be  absurd:  and 
both  must  be  taken  together.    ArbucJde  v.  Cowtan  {a) 

(«)  ZB,  cJJ-  p.  521. 
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h  an  express  decision  that  the  profits  of  an  ecclesiastical 
benefice  do  not  pass  by  assignment  under  the  Insolvent 
Debtors'  Act :  the  words  in  the  claqse  of  the  then  exist- 
ing statute  (37  G.  3.  112.  s,  12.),  upon  which  that 
case  turned,  were  nearly  similar  to  those  of  sect.  11.  of 
the  present  act.  I  think  that  case,  and  the  words  of  the 
statute,  cannot  be  got  over.  I  see  the  inconvenience 
which*  follows,  but  that  is  a  matter  to  be  provided  for 
by  the  legislature. 

Rule  discharged,  with  costs.    As  to  Chuter  v.  Hatch, 

Cur,  adv.  vult. 

The  judgment  of  the  Court,  in  Chuter  v.  Hatch,  was 
now  delivered  by 

Lord  Denman  C.  J.  In  this  case  two  points  were 
made  on  behalf  of  the  plaintiff.  First,  that  the  bishop 
ought  to  have  been  made  a  party  when  the  rule  was 
moved  for ;  but  on  this  it  is  unnecessary  to  give  any 
opinion,  as  we  think  the  rule  must  be  discharged  upon 
the  second  point,  namely,  that  there  is  nothing  in  the 
act,  7  G,  4.  c.  57.,  to  render  the  sequestration  invalid. 
The  acts  for  the  relief  of  insolvent  debtors  have  made 
various  provisions  in  favour  of  the  assignees  for  the  pro- 
tection of  the  estate ;  in  the  case  of  a  beneficed  clergy- 
man, the  statute  53  G.  3.  c,  102.  enabled  the  assignees 
to  obtain  a  sequestration  of  the  benefice,  upon  the  order 
being  made  for  the  insolvent's  discharge ;  and  the  same 
provision  is  continued  in  the  present  act.  But  their 
power  over  the  benefice  is  confined  to  this ;  and  a  credi- 
tor who,  as  in  the  present  case,  had  sequestered  before 
the  adjudication,  is  entitled  to  priority.  Then  it  is  con- 
tended, that  the  plaintiff's  sequestration  in  this  case  was 
void  by  the  thirty-fourth  section,  the  judgment  being  on 

a  warrant 
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a  warrant  of  attorney,  and  the  sequestration  having  LS34-. 
issued  after  the  insolvent  was  in  prison.    But  on  con-  ' 

Bishop 

sideration  we  think  it  is  not  void,  for  that  the  language  ogninst 

Hatch. 

of  the  clause  cannot  by  possibility  include  the  seques- 
tration of  a  benefice.  We  are  of  opinion,  that  the 
clause  applies  only  where  seizure  and  sale  are  a  neces- 
sary part  of  the  execution.  The  rule  will  therefore  be 
discharged. 

Rule  discharged,  without  costs. 


Saffery  and  Others,  Assignees   of  Thomas  Tuesday, 
Dean  Alderson,  a  Bankrupt,  against  Elgood  ^^'"^"^  * 
and  Another. 


13EPLEVIN.    The  declaration  charged  the  defend-  A  rent-charge 
ants  with  taking  the  goods  or  the  plamtiiis,  as  by  a  tenant  for 
assignees  of  Thomas  .Deaji  Alderson,  in  a  certain  ware-  void!^  but"i^ 
house,  buildings,   &c.     The   defendants  made   cog-  chatteHnterest. 
nizance,  stating  that  before  and  at  the  time  of  the     And  the 

°  goods  of  a 

demise  after  mentioned.  Lord  Rodney  and  Hugh  Powell,  stranger  not 

shewn  to  hold 

Esq.,  were  seised  in  fee  of  a  certain  piece  of  ground  the  premises  by 

title  paramount 

situate,  &c.,  on  part  of  which  ground  the  places  in  to  the  rent- 
which,  &c.,  were  built;  and  that  being  so  seised,  they,  pJioTdemke,)^ 
in  1805,  demised  the  said  ground,  by  indenture,  to  JJ^Xed  fo'r'the 
John  Hunter  and  Joseph  Bramah  for  sixty-six  years: 
that  Hunter  and  Bramah  entered,  and  that  Hunter 
afterwards  assigned  all  his  interest  to  Bramah :  that 
Bramah,  in  1809,  by  indenture,  demised  the  ground, 
with  the  buildings  then  standing  and  being  thereon,  to 
George  Alderson  for  sixty- two  years,  by  virtue  of  which 
demise  George  Alderson  entered,  and  was  possessed: 

that 
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1834.  that  afterwards,  by  indenture  made  on  the  6th  of  Jtme 
in  the  same  year,  George  Alder  son  granted,  bargained, 

Saffery 

against  sold,  and  confirmed  to  Josias  Henry,  Stracey,  for  his  life 
and  those  of  John  Stracey^  Henry  Fauntleroy,  and  James 
Wittit  Lyon^  and  the  lives  of  the  survivors  and  survivor 
of  them,  an  annuity  or  clear  yearly  rent-charge  or 
annual  sum  of  300/.  charged  upon  and  payable  out  of 
the  said  ground  and  premises,  by  equal  quarterly  pay- 
ments on,  &c. ;  with  power  to  Stracey  to  enter  upon 
the  premises  and  distrain,  if  the  said  annuity  or  rent- 
charge  should  at  any  time  be  in  arrear  fourteen  days : 
that  J".  H,  Stracey,  John  Stracey,  and  Lyon  were  still 
living ;  and  that  because  75/.  of  the  said  annuity  or 
rent-charge  was  due  and  in  arrear  fourteen  days,  the 
defendants,  as  bailiffs  of  the  said  J.  H,  Stracey,  acknow- 
ledged the  taking,  &c.  (the  places  in  which,  &c.  being 
on  the  said  ground),  as  a  distress  for  the  said  arrears. 
General  demurrer  and  joinder.  The  demurrer  was  now 
argued  by 

Piatt  for  the  plaintiffs.  First,  the  grant  of  this  rent- 
charge  was  void.  George  Alderson,  who  only  held  for 
a  term  of  years,  could  not  charge  the  premises  with  a 
life  annuity,  which  is  a  freehold  interest.  Such  a  charge 
might  be  good  by  estoppel,  as  against  the  grantor  or 
his  privies ;  but  it  does  not  appear  that  the  plaintiffs 
claim  in  privity  with  George  Alderson.  {_Patteson  J. 
In  Butfs  case  («),  where  such  a  grant  was  held  to  be 
good,  it  was  not  put  upon  the  ground  of  estoppel.  It 
is  expressly  said  there,  that  the  grantee  takes  a  chattel 
interest.]  Then,  secondly,  as  it  does  not  appear  that 
Thomas  Alderson  claimed  under  George,  his  goods  were 


(a)  7  Rep.  25  a. 


those 
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those  of  a  stranger,  and  the  goods  of  a  stranger  are  1834. 
not  distrainable  for  a  rent-charge:  Com.  Dis[,  Dis-  ~~ 

.  ...  Saffery 

tresSi  B.  2.    Thus,  as  it  is  there  laid  down,  if  one  joint  against 
1  1  1      p  1  •  •  Elgood. 

tenant  grant  a  rent-charge,  the  cattle  or  his  companion 

cannot  be  distrained :  if  a  man  lease,  and  afterwards 
grant  a  rent-charge  out  of  the  land,  the  lessee's  cattle 
are  not  distrainable :  nor  are  the  catde  of  copyholders, 
if  a  rent-charge  be  granted  out  of  a  manor.  IPatteson  J. 
Do  you  go  so  far  as  to  say  that  the  goods  of  a  stranger 
can  in  no  case  be  distrained  for  a  rent-charge?  The 
authorities  cited  in  Com,  Dig,  do  not  bear  out  that 
proposition;  and  the  contrary  is  laid  down  in  Kimp 
V.  Criiwes  (a),  and  stated  to  be  the  law  in  2  W?ns.  Saund. 
290.,  note  7.  As  to  the  case  of  a  copyholder,  he  is 
in  by  an  independent  right,  and  therefore  his  cattle 
cannot  be  distrained  for  a  rent-charge  granted  by  the 
lord.  Where  the  grantor  has  leased  previously,  the 
grantee  of  the  rent-charge  cannot  distrain  for  such  rent- 
charge  at  all  on  the  demised  premises,  for  the  grantor 
had  no  right  so  to  charge  them  during  the  term.]  It 
is  not  shewn  by  the  cognizance  that  Thomas  Alderson 
came  in  subsequently  to  the  grant  of  this  rent-charge, 
and  we  are  entitled  to  assume  the  contrary.  \Patteson  J. 
There  is  nothing  to  shew  that  when  George  Alderson 
granted  the  rent-charge,  any  other  person  had  a  su- 
perior interest.  If  you  had  pleaded  that,  before  the 
grant,  G.  A,  had  demised  to  you,  it  would  have  been 
different.  Littledale  J.  The  whole  history  of  the  pre- 
mises is  given  in  the  cognizance,  and  nothing  of  that 
kind  appears.] 

Joseph  Addison^  contra,  was  stopped  by  the  Court. 

(a)  2Lutu\  1573. 

Vol.  L  O  Lord 
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1834.  Lord  Denman  C.  J,  On  the  first  question  raised 
„  by  the  demurrer,  there  is  no  doubt,  and  it  is  unneces- 

Saffery         <I  ' 

against      saary  to  say  any  thing.    On  the  second  point,  no 

Elgood. 

authority  is  cited  but  those  in  Com,  Dig.  Distress^  B.  2. 
Nothing  can  be  less  satisfactory  than  the  references 
there  given  for  the  general  proposition,  that  a  stranger's 
goods  cannot  be  distrained  for  a  rent-charge.  It  would 
be  very  difficult  to  determine,  among  those  authorities, 
how  the  law  really  stood.  As  to  the  particular  instances 
which  are  given,  the  cattle  of  a  joint-tenant  cannot  be 
distrained,  because  they  are  lawfully  on  the  land  by  an 
independent  right,  nor  those  of  a  lessee  under  a  demise 
antecedent  to  the  grant  of  the  rent-charge,  because  he 
has  an  interest  paramount  to  the  charge.  A  copy- 
holder, also,  from  the  nature  of  his  interest,  cannot  be 
distrained  upon  for  a  rent-charge  imposed  by  the  lord. 
The  next  instance,  where  a  rent-charge  is  claimed  out 
of  a  manor  by  prescription,  is  given  as  doubtful.  Then 
it  is  laid  down,  that  "  where  a  stranger  claims  under 
the  grantor  after  the  grant  of  a  rent-charge,  his  cattle 
are  liable  to  distress :  as,  the  cattle  of  a  lessee,  where  the 
demise  was  after  the  grant."  The  plaintiffs  argue  from 
this,  that,  where  a  stranger  does  not  claim  under  the 
grantor,  his  cattle  or  goods  are  not  liable.  But  it  does 
not  follow  from  the  proposition  cited,  that,  if  a  stranger 
has  rashly  put  his  goods  into  a  place  where  the  grantee 
of  a  rent-charge  is  entitled  to  distrain,  those  goods  are 
exempt  from  distress  because  the  owner  does  not  claim 
the  place  under  the  grantor.  I  am  of  opinion  that  they 
were  liable  in  this  case,  and  that  the  cognizance  is  suf- 
ficient. 

LiTTLEDALE  J.    I  am  of  the  same  opinion.  It  would 
require  very  strong  authority  to  support  the  general 

pro- 
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proposition  that  a  stranger's  goods  are  not  distrainable  1834?. 
for  a  rent-charge.  The  remedy  given  by  law  for  the  s^ffery 
recovery  of  these  rents  (and  extended  by  4  G.  2,  c,  28.  agaimt 

^  ^  .  Elgood. 

to  rents-seek),  namely,  by  distress,  would  be  of  little  use 
if  the  power  of  distraining  ceased  as  soon  as  the  pre- 
mises got  into  other  hands  than  those  of  the  grantor. 
A  stranger,  to  exempt  himself,  ought  to  shew  that  he 
holds  by  some  paramount  title ;  but  there  is  no  reason 
for  intending  that  in  the  present  case.  Some  autho- 
rities referred  to  in  Com,  Dig,<i  Distress^  have  been  relied 
upon,  but  they  cannot  be  said  to  support  the  proposition 
advanced  by  the  plaintiffs.  In  Vine/s  Abridgment, 
Distress,  (I.)  pi.  27.,  it  is  stated  that  the  grantee  of  a 
rent-charge,  may  distrain  the  cattle  of  a  stranger  that 
come  upon  the  land ;  and  the  Year  Book  \  \  H.6,  (a), 
and  Bro,  Abr,  Distress,  pi.  69.  (68.)  are  cited ;  but  a 
quiiere  is  added.  In  the  margin,  however,  it  is  ob- 
served that  Brooke,  in  citing  the  case  from  the  Year 
Book,  says,  "  it  seems  they  may  be  distrained."  At 
all  events,  therefore,  the  opinion  of  Brooke  is  in  favour 
of  that  doctrine ;  and  Kimp  v.  Cruwes  {b),  cited  in 
2  Wms,  Saund,  290.  note  7.,  is  to  the  same  effect.  I 
think  the  authority  of  that  case  must  be  considered  as 
having  settled  the  law  upon  the  subject. 

Patteson  J.  (c)    Butt's  case  (d)  disposes  of  the  first 
point,  and  the  second  is  decided  by  Kimp  v.  Crimes  {b). 

Judgment  for  the  defendants. 

(rt)  23.  a.  28.  a.  35.  a.    S.  C,  {Perot  v.  Hayward)  cited  Bro.  Abr. 
Charge,  pi.  39.,  with  "  videtur  quod  potest." 
(6)  2  Lutw.  1573. 

(c)  Parke  J.  did  not  sit  in  this  Court  after  April  28th.    Williams  J. 
had  not  taken  his  seat  when  this  case  was  decided, 
{d)  7  Rep.  23.  a. 
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Maytt  Baggallay,  Executors  of  James 

Newton,  against  Pettet,  W anger,  and 
Freeman. 

a  parish  vestry    A  SSUMPSIT  on  three  promissory  notes  made  by 

resolved  to         ±  \  sr  j  j 

borrow  money  the  Defendants  jointly,  dated  4th  of  May  1813, 

from  H.  N.y 

who  advanced  payable  to  Henry  Ne>wton  or  order,  two,  three,  and 

promissory  four  years,  respectively,  from  the  dates,  to  which  Henry 

amount!^  made  Newtou  the  testator  James  Newton  was  executor.  The 

^.,^who^were^  declaration  averred  that  the  sums  mentioned  in  the 

churchwardens  j^otes  Were  advanced  by  Henry  Newton  for  the  use  of 

and  overseer, 

and  who  added  the  parish  of  Ckinfr  ford,  and  that  the  notes  were  given 

to  their  signa-  \  ^  ^  & 

tures  the  titles    to  him  by  the  defendants  for  securing  the  repayment 

of  their  respect- 
ive offices.  In-  thereof.    Pleas,  the  general  issue  and  statute  of  limit- 

o^iTheTo^tes?^  ations.    On  the  trial  before  Denman  C.  J.,  at  the 

rocMd  funds,    London  sittings  after  Trinity  term,  1833,  it  appeared 

accoums  con-  ^  ^^^^^^  meeting  of  the  parish  of  Chingford,  in 

taimngthe  1813,  it  was  resolved  that  the  churchwardens  and  over- 
item  were 

allowed  by  the    seers  should  borrow  200/.  of  Henry  Newton,  and  should 

vestry;  and  W.j  ^  ^ 

with  other  pa-    pay  him  legal  interest  thereon,  and  50L  a  year  of  the 

rishioners, 

signed  the  principal,  until  the  whole  should  be  paid  off.  Henry 

oneTnstance.  Newton  advanced  the  money,  and  received  the  three 

^F^'r^deTcon-  promissory  notes  mentioned  in  the  declaration,  together 

stantly  m  the  another,  which  had  been  paid  before  the  action 

parish,     lo  an  '  ^ 

action  brought  commenced,  the  four  making  up  the  200/.    The  notes 

on  the  notes,  ^  ^ 

against  P.,  IF.,  were  signed  by  the  defendants  in  the  following  form  :  — 

and  i^.,  within  J  & 

six  years  from    "  Joseph  Pettet,  George  Wanger,  churchwardens  for  the 

IV,  's  signature 

of  the  allow-  parish  of  Chingford ;  James  Freeman,  overseer."  Several 
fr"om*thr' payments  of  interest  on  them  had  been  made  within 

making  of  the 

note,)  the  statute  of  limitslions  was  pleaded;  the  jury  having  found  for  the  plaintiff,  the 
Court  sustained  the  verdict. 

less 
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less  than  six  years  before  the  commencement  of  the  1834^. 
action,  by  order  of  the  vestry,  had  been  entered  in 

Rew 

the  ov.erseer's  book  of  disbursements,  and  had  been  against 
allowed  at  the  vestry.  The  account  containing  one 
of  the  payments  of  interest  within  the  six  years  was 
in  this  form :  —  "  Paid  James  Newton,  Esq.,  two  years 
interest  on  150/.  up  to  the  25th  of  December  1828. 
15/."  To  the  allowance  of  this  account,  there  were  the 
signatures  of  one  of  the  churchwardens,  the  overseer, 
and  certain  parishioners,  among  which  last  was  the 
signature  of  the  defendant  Wanger.  The  defendants 
had  constantly  resided  in  the  parish,  and  the  account 
books  were  accessible  to  all  the  parishioners.  The  jury, 
under  the  Lord  Chief  Justice's  direction,  found  a  ver- 
dict for  the  plaintiffs,  leave  being  reserved  to  move  to 
enter  a  nonsuit.  Z).  Pollock  having  obtained  a  rule 
accordingly, 

F,  Pollock  and  HulcJiinson  now  shewed  cause.  The 
statute  9  G,  4.  c,l^.  s.  1.  provides  that  nothing  therein 
contained  shall  alter,  or  take  away,  or  lessen  the  effect 
of  any  payment  of  any  principal  or  interest  made  by 
any  person  whatsoever :  the  question,  therefore,  of  the 
effect  of  the  payment  of  interest  in  the  present  case, 
with  respect  to  the  statute  of  limitations,  must  be  con- 
sidered independently  of  the  act  of  G.  4.  Then  the 
payment  of  interest  by  Wanger  takes  the  case  out  of  the 
statute  of  limitations,  if  Wanger  and  the  other  defend- 
ants be  the  principal  contractors  on  these  notes  in  their 
own  right:  Whifcomh  \*  Whiting  [a).  That  they  are 
such  contractors  must  be  assumed  from  the  form  of  the 


{u)  2  Doug.  652. 
O  3 
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1834f.      notes  and  signatures :  the  lender  of  the  money  clearly 
required  the  responsibility,  not  of  the  parish,  which 
against       could  not  be  made  available,  but  of  the  individual 

Pettet. 

makers.  But  even  admitting  that  the  defendants  signed 
the  notes  only  as  sureties  for  the  parish,  and  that  the 
parish  are  the  principal  contractors  for  the  debt,  there 
has  been  payment  of  interest  within  the  statutable  time 
on  that  debt,  by  the  parish,  and  that  must  keep  the 
notes  alive  as  against  sureties.  If  a  banker  were  to 
advance  money  to  a  customer,  and  take,  as  security,  a 
note  by  a  third  person  for  payment  of  that  money  with 
interest,  the  payment  of  the  interest  by  the  banker's 
customer  would  be  considered  to  have  the  same  effect, 
against  the  surety,  as  payment  by  the  surety  himself ; 
on  the  other  hand,  it  would  clearly  have  been  an  answer 
to  any  claim  for  interest  on  the  note,  made  upon  the 
surety.  Such  a  case  would  be  still  further  strength- 
ened, if,  as  here,  the  surety  had  been  present  at  the 
payment  of  interest  by  the  principal  contractor. 

Z).  Pollock  in  support  of  the  rule.  The  notes  are  not 
given  by  the  defendants  in  their  individual  capacity. 
But  if  they  were  personally  responsible  upon  them,  they 
are  not  bound  by  the  payment  made  by  the  parish ; 
and,  if  they  were  sureties,  they  were  entitled  to  notice 
of  non-payment,  which  notice  has  not  been  proved.  No 
recognition  of  the  payment  can  be  inferred  from  Wanger 
having  signed  the  allowance  of  the  accounts ;  he  might 
have  supposed  the  interest  to  be  due  upon  some  other 
account.  At  any  rate,  it  is  no  more  than  an  acknow- 
ledgment of  the  overseer  having  accounted  for  the 
money  received  by  him  to  the  satisfaction  of  the  vestry. 
With  respect  to  the  case  suggested  on  the  other  side, 

of 
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of  a  loan  by  a  banker,  there  is  nothing  in  the  situation 
of  these  parish  officers  to  bring  them  within  the  analogy. 
Parochial  officers  have  been  made  personally  liable  in 
cases  only  where  the  party  contracting  on  the  other  side 
knew  of  no  other  contractor.  \_Patteson  J.  Then  you 
treat  the  note  as  mere  waste  paper.] 

LiTTLEDALE  J.  I  think  there  is  no  ground  for  a 
nonsuit.  The  question  was,  whether  this  payment  of 
interest  took  the  case  out  of  the  statute  of  limitations. 
It  was  a  question  for  the  jury  whether  the  defendants 
had  adopted  the  payment  of  the  interest  as  made  on 
their  behalf.  Had  the  notes  been  signed  simply  with 
the  names  of  the  makers,  without  any  addition,  it  might 
have  been  questionable  whether  the  assent  of  one  of  the 
defendants  to  the  allowance  was  sufficient.  The  jury 
might  perhaps  in  that  case  have  required  evidence  that 
Wanger  had  seen  the  accounts.  But  here  there  is  no 
doubt.  By  the  form  of  their  signatures,  the  defendants 
recognize  the  parish  as  their  agents;  the  payment  of 
interest  must,  therefore,  be  held  to  be  made  on  their 
account.  If  the  actual  knowledge  by  the  defendants  of 
the  payments  came  to  be  a  material  fact,  I  think  it 
would  be  one  as  to  which  the  jury  could  hardly  have 
doubted;  so  that  a  nonsuit  would  be  out  of  the  question. 
Mr.  Z).  Pollock  urges  that  the  defendants,  as  sureties, 
were  entitled  to  notice :  but  they  do  not  appear  as 
sureties  on  the  notes,  and  cannot  expect  to  be  treated 
as  such  after  signing  in  the  character  of  principals. 

Patteson  J.  I  am  of  the  same  opinion.  There  is 
enough  to  take  the  (;ase  out  of  the  statute.  However 
hard  it  may  be  on  the  defendants,  we  cannot  say  that 

O  4  ther^ 


1834. 


Rew 
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1 834.  there  is  any  bar  to  the  legal  right  of  the  plaintiffs.  I 
j^^^        have  no  doubt  whatever  upon  the  evidence.  The  parish 

against  v^rantcd  to  borrow  money  from  Hennj  Newton :  he 
would  not  trust  the  parish,  because  they  could  not  bind 
themselves  in  that  character:  and  accordingly  he  takes 
from  the  churchwardens  and  an  overseer  some  promissory 
notes.  If  these  notes  were  merely  memorandums,  why 
should  they  have  had  the  stamps  and  other  requisites  of 
promissory  notes  ?  Now  the  makers  of  the  notes  could 
not  bind  themselves  as  parish  officers ;  they  contract, 
therefore,  as  individuals.  Hence  the  addition  of  their 
tides  to  their  signatures  cannot  destroy  their  individual 
liability.  But  that  addition  does  shew  that  they  were 
entering  into  the  transaction  for  the  parish,  and  that  they 
therefore  intended  the  parish  to  manage  it.  The  in- 
terest is  paid  all  along  by  the  parish ;  the  defendants 
are  resident  all  along,  and  might  have  known  of  the  pay- 
ments. One  of  the  defendants  actually  signs  the  parish 
accounts.  Now  this,  though  not  a  recognition,  for  all, 
of  the  joint  liability,  may  be  coupled  with  other  facts,  as 
an  admission  of  the  right  of  the  parish  to  pay  for  him ; 
and  if  it  be  a  payment  for  him,  it  is  a  payment  for  all. 

Williams  J.  It  is  not  denied  by  Mr.  Z).  Pollock, 
that  the  payment  of  interest,  if  it  be  treated  as  a  payment 
by  one  of  the  defendants,  is  enough  to  bar  the  statute  of 
limitations.  Then  the  only  question  is,  whether  there 
be  proof  that  the  payment  has  been  made  by  the  autho- 
rity of  any  of  the  defendants.  I  think  there  is  proof 
enough,  and  that  the  case  is  taken  out  of  the  statute. 

Lord  Denman  C.  J.  I  always  thought  this  a  very 
clear  case.    The  defendants  must  have  known  that  these 

payments 
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payments  were  made  by  the  parish.    It  is  like  the  case  1834-. 
of  a  person  who  accepts  a  bill  for  the  benefit  of  another, 
and  employs  that  other  to  pay  the  interest  on  the  bill.  ogainst 

Rule  discharged. 


Lee  against  Nixon  and  Davison.  Friday, 

May  2d. 

ASSUMPSIT  by  the  plaintiff,  as  one  of  the  trustees  By  a  memoran. 
1     •      1     1      1  1    '^""^  agree- 

under  an  act  (7  Gr.  4,  c.  Ixxiv.,  local  and  personal,  ment  between 

public)  for  making  and  maintaining  a  turnpike  road  l^t^ur^npflTrroad 

leading  out  of  the  Alstone  turnpike  road,  at  Branch  End^  trutt^s  a^r^eed 

in  Northumberland,  to  Cows  HilL  in  the  county  of  Dur^  *°  ^^J' 

'  '  to  take,  the 

ham.    The  declaration  stated  that  the  trustees  had  put  tolls  for  a  year, 

at  a  certain 

up  to  auction  certain  tolls  payable  on  the  said  road,  on  rent;  and  n. 

•        1      ^s  renter  of  the 

certain  conditions ;  that  the  defendant  Nixon,  bemg  the  tolls,  and  Z). 
highest  bidder,  was  declared  farmer  or  renter  for  one  severally  pro- 
year  ;  and  thereupon,  by  a  memorandum  of  agreement  J^erfhat  iv;"^" 
between  the  trustees  and  the  defendants,  the  trustees,  ^^""^"^ 

'  *  rent  at  the 

agreed  with  Nixon  to  let,  and  Nixon  agreed  to  take,  the  appointed 

"  °  times,  and  per- 

tolls  and  gates  for  one  year  at  the  yearly  rent  of,  &c.  form  certain 

conditions 

subject  to  the  said  conditions  ;  and  that  Nixon,  as  farmer  annexed  to  the 
or  renter  of  the  said  tolls,  and  Davison,  as  his  surety,  Held,  that  the 


thereby  promised,  undertook,  and  agreed  to  and  with  severarand^ 
the  trustees  that  Nixon,  his  executors,  &c.,  should  well  ^"'^ 

'  '        '  the  trustees 

and  truly  pay  the  said  rent :   that,  in  consideration 

^  the  parties 

thereof,  and  that  the  trustees  had  promised  to  fulfil  all  jointly  for 

arrears  of  the 

things  in  the  said  agreement  contained  on  their  part  to  rent, 
be  performed  and  fulfilled,  the  defendants  undertook 
and  promised  the  trustees  to  perform  all  things  therein 
contained  on  their  part  to  be  performed,  &c.  Aver- 
ment, that  Nixon  entered  into  possession  of  the  gates 
and  receipt  of  the  tolls,  and  so  continued  till,  &c.,  when 

a  large 


not 
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1834.      a  large  sum  became  due  for  the  rent:  breach,  that 
Nixon  did  not,  nor  did  either  of  the  defendants,  pay  the 
against       same.    Count  for  use  and  occupation  of  toll  gates,  &c. 

Nixon.  d  ' 

by  the  defendants,  and  hire  of  tolls.  Money  counts. 
Nixon  suffered  judgment  by  default;  Davison  pleaded 
the  general  issue.  At  the  trial  before  DenmanCJ., 
at  the  Northumberland  Summer  assizes,  1833,  a  verdict 
was  found  for  the  plaintiff,  subject  to  the  opinion  of  this 
Court  on  a  special  case. 

The  case  stated  that,  at  a  meeting  of  the  trustees, 
duly  convened,  the  tolls  were  let  to  Nixon,  as  above 
stated,  and  thereupon,  by  direction  of  the  chairman, 
Charles  Head,  as  clerk  to  the  trustees,  filled  up  and 
signed  a  memorandum  of  agreement,  which  was  after- 
wards signed  by  Nixon  and  Davison,  To  shew  that 
Head  was  clerk,  the  following  minute  of  an  order  made 
by  the  trustees  was  read  :  —  "  John  Bell,  of,  &c.,  gentle- 
man, and  Charles  Head,  of.  Sec,  gentleman,  having 
undertaken  the  office  of  clerks  of  the  trustees  of  the 
said  road  and  branches;  ordered,  that  they  be  ap- 
pointed to  such  office  accordingly,  at  the  yearly  salary 
of  50Z."    Bell  and  Head  were  attornies,  and  partners. 

The  agreement  of  the  30th  of  Jpril  1830,  stated  that 
Nixon  having  been  the  highest  bidder  for  the  tolls  and 
gates,  and  having  become  the  farmer  of  them  at  the 
sum  of  692/.  for  one  year  from,  &c«  ;  and  having  pro- 
duced Robert  Davison,  of,  &c.,  and  J.  M.,  of,  &c.  (who 
did  not  execute),  as  sureties  for  the  purpose  above- 
mentioned,  the  trustees,  in  pursuance  of  the  authority 
vested  in  them,  &c.,  had  contracted  and  agreed,  and 
did  thereby,  by  Charles  Head,  gent.,  their  clerk,  contract 
and  agree  with  the  said  John  Nixon  to  let,  and  J  N 
did  thereby  agree  to  take,  the  said  tolls  and  gates  for 
one  year  from,  &c.,  at  the  rent  of,  &c.,  subject  to  the 

con- 
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condilions  thereinbefore  contained  (which  were  certain 
conditions  of  letting,  prefixed  to  the  agreement.)  {a)  The 
instrument  then  proceeded  :  "  And  the  said  John  Nixon^ 
as  farmer  or  renter  of  the  said  tolls,  and  the  said  Robert 
Davison  and  ,7.  M.,  as  his  sureties,  do  hereby  severally 
promise,  undertake,  and  agree  to  and  with  the  said 
trustees,  that,"  &c.  The  undertaking  was,  that  Nixon 
should  pay  the  rent  at  the  appointed  times,  and  perform 
and  keep  the  abovementioned  conditions.  Nixon  occu- 
pied for  a  year,  but  left  part  of  the  rent  unpaid.  This 
case  was  now  argued  by 

Cresswell  for  the  plaintiff.  The  first  question  is, 
whether  the  execution  of  this  agreement,  by  Mr.  Head 
only,  was  valid,  or  whether  it  was  necessary  that  Mr. 
Bell  should  sign  it  also.  The  plaintiff  contends  that, 
by  the  general  turnpike  act,  3  G.  4.  c,  126.  s.  74.,  it 
appears  that  the  trustees  may  appoint  more  than  one 
clerk,  and,  consequently,  the  appointment  of  Head 
and  Bell  was  regular;  and,  further,  that  the  signa- 
ture of  one  of  those  clerks  was  sufficient  to  make 
the  contract  binding,  under  sect.  57.  of  the  act.  The 
object  is  to  induce  the  Court  to  review  the  decision 
of  the  Court  of  Common  Pleas  in  Bell  v.  Nixon  {b)» 
(As  no  decision  was  given  on  this  part  of  the  case, 
the  arguments  upon  it  are  omitted.)  Secondly,  it  is 
contended  on  the  other  side,  that  this  is  a  several,  not 

(a)  The  conditions  specified  the  amount  of  the  tolls,  the  regulations  fof 
giving  tickets,  &Ci ;  they  regulated  the  biddings  and  other  proceedings 
immediately  connected  with  the  sale ;  required  the  highest  bidder  to  take 
a  lease,  and  give  two  sufficient  sureties,  under  certain  penalties  in  case 
of  default ;  and  provided  for  the  payment  of  the  rent  at  stated  times, 
and  keeping  the  toll-houses  in  repair. 

(b)  9.Bmg.595. 

a  joint 
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1834^.  a  joint  contract,  and  that  therefore  the  lessee  and  surety 
~~  cannot  be  sued  in  the  same  action.    But  the  word 

Lee 

against       «  Severally"  upon  which  that  argument  must  be  founded, 

Nixon. 

could  at  most  have  only  the  effect  of  making  the  con- 
tract joint  and  several ;  and  even  that  is  doubtful.  The 
parties  severally  promise,  but  the  thing  to  be  done  is 
joint.  If  a  covenant  is  joint  in  its  terms,  but  the  in- 
terest of  the  covenantees  under  it  is  several,  they  may 
sue  severally.  The  converse  is  equally  true ;  and  there 
is  no  instance  where  a  covenant  by  several  for  the  doing 
of  one  and  the  same  thing  has  been  held  to  be  other- 
wise than  joint.  In  Servante  v.  James  {a)  the  covenant 
was  held  to  be  several,  because  the  promise  was  to  pay 
to  the  covenantees  and  their  several  and  respective  heirs^ 
executors^  Sfc.  in  such  parts  and  proportions  as  were  set 
against  their  respective  names.  In  Hall  v.  Smith  (b),  the 
defendant  made  a  note,  promising,  for  himself  and  his 
partners,  to  pay,  but  beginning  "  /  promise  to  pay :" 
and  it  was  held  that  he  might  be  sued  severally ;  but  it 
appears  from  that  case,  that  the  plaintiff  might,  if  he 
had  pleased,  have  sued  the  partners  jointly :  and  the 
same  may  be  collected  from  March  v.  Ward  (c),  Lord 
Galway  v.  Matthew  {d),  and  Clark  v.  Blackstock  [e).  In 
Sayer  v.  Chaytor{g)^  a  bond  for  payment  of  money, 
executed  by  three,  beginning,  "  Noverint  universi,  nos, 
&c.  obligari/'  but  proceeding,  "  ad  quam  quidem  so- 
lutionem  bene  et  fideliter  faciendam  ohligo  jne,  hseredes, 
executores  et  administratores  meos  per  praesentes  sigil- 
lis  nostris  sigillatos"  was  considered  to  be  joint  and 
several.  [Lord  Denman  C.  J.  In  those  cases  all  the 
parties  promised  to  do  one  particular  thing,  namely,  to 

(a)  lOB.c^  C.  410.  (6)  1  B.      C.  407. 

{c)  Pe:ikes  A'.  P.  C.  130.  (d)  1  Camp.  405, 

{e)  Holt's  N,  P.  C.  474.  (g)  1  Lutiv.  605. 

pay 
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pay  a  sum  of  money.  Here  the  surety  engages  that 
the  principal  shall  do  something.]  If  the  engagement 
of  each  party  had  been  to  pay  a  sum  of  money,  as  in 
Collins  V-  Prosser  (a),  there  would  have  been  more  rea- 
son to  say  that  the  contract  might  be  several.  In  that 
case,  and  in  MatJiewson^s  case  (Z>),  it  was  held  that 
matter  which  discharged  one  covenantor,  did  not  dis- 
charge the  rest.  Could  it  be  said  here,  that  a  release 
to  one  of  the  defendants  would  not  have  released  the 
other  ?  [^Patteson  J.  Releasing  the  principal  would 
have  released  the  surety,  on  a  different  ground  from 
that  of  joint  contract.]  The  word  "  severally"  in  this 
contract  may  be  taken  to  signify  merely  that  the  one 
party  engages  as  principal  and  the  other  as  surety. 
[_Patteson  J.  In  an  action  against  the  trustees  on  this 
agreement,  certainly  both  the  defendants  must  have 
joined.]    And,  therefore,  they  may  be  joined  here. 

W,  H,  Watson  contra.  The  contract  must  be  under- 
stood according  to  the  words  actually  used  ;  and  the 
parties  have  expressly  said  that  they  contract  severally. 
Courts  of  equity  have  interfered  to  give  relief  where 
parties  intending  to  make  a  several  contract  have  used 
language  which  rendered  it  joint  (c) ;  this  shews  that, 
at  law,  such  language  is  construed  literally.  The 
difference  to  the  parties,  of  a  contract  being  joint  or 
several,  is  very  material.  It  has  formerly  been  made  a 
question  whether  contribution  could  be  enforced  among 
sureties  who  were  severally  bound :  Deering  v.  The  Eayi 
of  Winchelsea  (d).    By  treating  the  contract  as  joint, 

(a)  1  5.  <J-  C.  682.  (6)  5  Eej).  22.6. 

(c)  See  Simpson  v.  Vaughan,  2  /ilk,  31. 

(d)  2  B,^  P,  270. 

the 
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1834?.       the  plaintiffs  are  enabled  to  sue  both  principal  and 
surety  together,  whereas,  if  this  were  otherwise,  the 

Lee 

against       surcty  might  have  given  the  principal  a  release,  and 

Nixon.  i    i  . 

made  him  a  witness.  If  the  surety  had  a  set-off  against 
the  trustees,  he  could  not  avail  himself  of  it  in  a  joint 
action.  Again,  if  the  contract  were  originally  several, 
a  payment  by  the  principal  within  six  years  would  not 
take  the  case  out  of  the  statute  of  limitations  as  against 
the  surety:  this  may  be  collected  from  the  judgments 
of  the  Court  in  Burleigh  v.  Stott  (a).  On  the  other 
hand,  a  release  or  discharge  of  one  several  contractor  is 
not  a  discharge  of  the  rest,  Maihewson^s  case  {b),  and 
this  is  beneficial  to  the  covenantees.  The  trustees  in 
the  present  case  may  have  wished  to  have  that  security. 
It  is  said  that  covenants  are  to  be  treated  as  joint  or 
several  according  to  the  interest  of  the  parties ;  but  that 
rule  relates  to  the  interest  of  the  parties  suing,  not  of  the 
defendants:  1  Wms.  Saund.  154.  note  1.  (c).  Where  the 
question  is  of  the  joint  or  several  liability  of  the  parties 
sued,  the  Court  must  look  to  the  precise  words  of  the 
contract ;  it  cannot  make  a  contract  for  the  parties.  In 
Hall  V.  Smith  [d\  and  Clark  v.  Blackstock  {e\  the  notes 
might  be  joint  or  several,  and  so  might  the  obligation 
in  Sayer  v.  Chaytor  (^),  because  words  were  used  which 
might  admit  of  each  construction;  but  here  there  is 
no  ambiguity.  It  is  asked  as  the  test  of  this  being 
a  joint  or  several  undertaking  of  the  defendants,  whether 
a  release  to  one  would  have  discharged  the  other. 
Mathewson's  case  {h)  shews  that  it  would  not. 

(a)  S  B.  ^  C.  36.  {b)  5  Rep.  22.  b. 

(c)  Citing  Ent/s  v.  Donnithorne,  2  Burr.  1190.,  and  Lilletj  v.  Hedges, 
1  Str.  553.    8  Mod.  166. 

(d)  1  i?.  ^  C.  407.  (e)  1  Holt's  N.  P.  C.  4:7  i. 
{g)  1  Ltctw.  695. 

Cresswell 
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Cresswell  in  reply.  As  to  the  question  of  actual  1834. 
interest,  each  party  here  has  an  interest  in  one  and  the  ^ 
same  thing  being  done.  [Lord  Denman  C.  J.  Davison  ni^ainst 
has  it  only  by  reason  of  having  entered  into  the  con- 
tract; and  in  that  contract  the  word  "severally"  is 
used.]  That  is  to  distinguish  principal  from  surety. 
It  was,  perhaps,  meant  that  Davison^  and  the  party  who 
did  not  execute,  contracted  as  sureties,  and  Nixon  as 
principal.  But  that  is  not  expressed  so  as  to  afford 
ground  for  severing  the  parties  in  respect  of  liability. 
The  case  is  the  same  as  if  a  note  had  been  given  by  the 
parties  for  the  rent,  in  the  form  set  out  in  Clark  v. 
Blackstock  (a),  and  signed  by  both,  one  intending  to 
bind  himself  as  principal,  and  the  other  as  surety.  In 
Collins  V.  Prosser  (b),  and  in  Mat/iewson's  case  (c),  each 
obligor  had  a  distinct  engagement  to  perform.  Burleigh 
V.  Stotf  (d)  does  not  shew  that  if  the  contract,  though 
not  expressed  to  be  joint,  were  for  doing  one  and  the 
same  thing,  a  payment  made  by  one  contractor  in  fulfil- 
ment of  it  would  not  bar  the  statute  of  limitations. 
There  may  be  difficulties  in  either  view  of  this  case; 
but  the  terms  employed  are  sufficient  to  make  the 
parties  joint  contractors,  and  they  must  be  taken  most 
strongly  against  those  who  have  used  them. 

Lord  Denman  C.  Jv  If  we  had  been  called  upon  to 
decide  the  first  point,  I  should  have  desired  further 
time  for  consideration  ;  but  this  is  unnecessary,  because 
the  second  point  is  clear.  The  word  "  severally"  in 
this  contract,  if  it  has  any  meaning,  must  have  that 
which  the  defendants  ascribe  to  it.    Assuming  that  the 

(a)  Holt's  N.  P.  C.  474.  (6)  1  ^.  ^  C.  682. 

(c)  5  Rep.  22.  b.  {d)  8  B,  4;  C.  56. 

plaintiff 
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plaintiff  is  entitled  to  sue  upon  the  agreement,  he  can 
only  sue  in  the  manner  in  which  the  parties  have 
made  themselves  liable.  There  are,  indeed,  reasons 
for  viewing  the  case  in  the  way  suggested  by  the  plain- 
tiff, but  they  are  not  strong  enough  to  counterbalance 
those  on  the  other  side.  The  defendants  have  chosen 
to  protect  themselves  in  a  particular  way  in  making  this 
agreement,  and  must  have  the  benefit  of  it. 

LiTTLEDALE  J,  The  words  used  in  this  case  shew 
that  the  parties  meant  to  render  themselves  liable  sepa- 
rately and  not  jointly.  There  have  been  cases  where, 
from  something  in  the  context,  words  which  would  appear 
to  have  that  effect  have  been  held  to  constitute  a  joint 
contract,  and  in  others,  though  words  were  used  which 
seemed  to  indicate  a  joint  liability,  the  opposite  construc- 
tion has  prevailed,  as  in  Collins  v.  Prosser  («).  But  no 
sufficient  reason  is  given  here  for  any  such  mode  of  inter- 
pretation. It  was  more  natural  that  the  parties  should 
wish  to  contract  severally  than  otherwise;  and  if  the 
second  surety  had  executed  the  agreement,  it  was  pro- 
bable that  he  would  have  chosen  to  bind  himself  jointly 
with  Davison  and  separately  from  the  principal.  With 
respect  to  the  point  decided  in  the  Court  of  Common 
Pleas,  it  is  unnecessary  to  say  anything.  The  defend- 
ants are  entitled  to  judgment. 

Patteson  J.  I  am  of  the  same  opinion.  If  it  could 
be  shewn  that  the  sense  we  ascribe  to  the  word  "  seve- 
rally" did  any  violence  to  the  actual  meaning  of  the 
parties,  there  might  be  ground  for  construing  the  sen- 
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tence  as  if  that  word  were  rejected  ;  but  here  that  is  not  1834. 
the  case,  and  I  think  we  are  bound  to  hold  that  the 

Lee 

parties  meant  what  the  language  appears  to  import.  against 
It  is  very  probable  that  the  farmer  of  the  tolls  intended 
to  contract  by  himself  and  the  sureties  by  themselves ; 
but  that  view  of  the  case  is  adverse  to  the  plaintiff.  On 
the  first  point  I  offer  no  opinion, 

Williams  J.  I  see  nothing  in  this  case  inconsistent 
with  the  use  of  the  word  "  severally"  in  its  ordinary 
sense,  nor  do  I  think  that  the  language  of  this  instru- 
ment necessarily  implies  a  contract  by  both  defendants 
for  the  doing  of  one  and  the  same  thing;  it  rather 
appears  to  me  that  the  farmer  undertakes,  in  the  first 
instance,  to  pay  the  rent,  and,  secondly,  the  surety 
binds  himself,  on  failure  by  the  principal,  to  come  in 
and  make  good  his  deficiency. 

Judgment  for  the  defendants. 
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Heydon  against  Thompson,  Gent.,  One,  &c. 

^^SSUMPSIT.  The  first  count  of  the  declaration 
stated  that  J.  W,  Eldredy  on  the  1st  of  June  1831, 
at  London^  made  his  bill  of  exchange,  requiring  the  de- 
fendant to  pay  the  said  J.  W.  E.,  or  his  order,  50/.,  six 
months  after  date ;  that  the  defendant  accepted  the  bill, 
and  J.  W.  E,  indorsed  it  to  Samuel  Silver^  who  indorsed 
the  same  to  the  plaintiff. 

Plea,  that  on  the  said  ist  of  June  1831,  the  defendant, 
livered  the  for  the  accommodation^  and  at  the  request  of  J,  W,  E.^  the 
supposed  drawer  of  the  said  bill,  and  without  any  good 
and  valuable  consideration^  wrote  his,  defendant's  name, 
and  a  qualified  acceptance,  according  to  the  statute,  &c. 
upon  a  piece  of  blank  paper  having  a  three  and  sixpenny 
stamp,  in  which  acceptance  he  made  the  same  payable 
at  Barclay^s  and  Co.,  Lombard  Street,  only,  and  not 
otherwise  or  elsewhere  :  that  the  defendant  immediately 
afterwards  delivered  the  said  piece  of  paper,  so  written 
upon  and  stamped  as  aforesaid,  to  J".  W.  E.,  for  the 

plaintiff,  both  indorsees  knowing  all  the  facts.  The  plaintiff  new-assigned,  that  the  bill 
pleaded  was  not  the  same  bill  a?  that  declared  uj)on,  but  another,  for  that  the  former  was  ac- 
cepted generally,  and  the  defendant  never  accepted  the  same  in  any  qualified  manner.  Plea, 
setting  out  as  before  a  qualified  acceptance  on  blank  paper,  for  the  same  purpose  as  above 
mentioned,  and  alleging  the  same  facts  as  to  the  drawing  and  indorsing  of  a  bill,  which  the 
plea  stated  to  be  the  bill  above  newly  assigned,  omitting,  however,  to  charge  that  the  bill 
was  given  without  consideration,  but  stating  that  the  indorsements  were  made  "  without 
any  sufficient  consideration,  and  that  the  indorsees  knew  that  the  paper  was  delivered  for 
the  purpose  of  a  bill  at  nine  months  being  drawn,  after  the  acceptance."  Replication,  that 
the  bill  of  exchange  mentioned  in  the  last  plea  was  not  the  bill  above  newly  assigned,  but 
another  and  different,  with  conclusion  to  the  country  :  On  demurrer, 

Held,  that  this  replication  admitted  the  existence  of  the  bill  mentioned  in  the  preceding 
plea,  and  therefore  ought  to  have  concluded  with  a  verification. 

The  plaintiff  having  obtained  leave  to  amend,  replied,  "  that  the  defendant  did  not  write 
his  qualified  acceptance  on  the  said  blank  paper,  as  in  the  last  plea  mentioned,  in  manner 
and  form,"  &c.  ;  and  concluded  to  the  country:  On  demurrer, 

Held,  that  this  was  in  substance  an  allegation  that  no  qualified  acceptance  was  written 
on  the  bill  declared  upon  by  the  plaintiflT ;  that  it  was,  in  cifect,  an  answer  to  the  whole 
plea,  and  that  issue  might  properly  be  tendered  upon  it. 

purpose 


Friday^ 
May  2d. 

To  a  declar- 
ation by  in- 
dorsee against 
acceptor,  the 
defendant 
pleaded, that 
he,  to  ac- 
commodate the 
drawer,  and 
without  con- 
sideration, 
wrote  a  qua« 
lifted  acceptance 
on  blank 
paper,  and  de- 


drawer,  for  the 
purpose  of  his 
drawing 
thereon  a  bill 
at  nine 
months;  that 
he  drew  a  bill 
at  six,  which 
was  the  bill  de- 
clared upon, 
and  indorsed  it 
•without  con- 
sideration to 
S.t  who  in- 
dorsed it  with- 
out consider- 
ation to  the 
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purpose  of  his  drawing  thereon  a  bill  for  50/.  payable  at 
nine  months  to  the  said  J.  W.  E.  or  order ;  and  that 
J,  W.  E.  then  made  and  drew  upon  the  said  paper, 
above,  below,  or  over  the  said  name  and  qualified  ac- 
ceptance of  the  defendant,  a  writing,  purporting  to  be  a 
bill  of  exchange,  in  the  words  and  figures  following: — • 

"  London^  1st  June  1831. 

"  Six  months  after  date,  pay  me  or  my  order  the  sum 
of  fifty  pounds  for  value  received. 

"  J.  W,  Eldred, 

"  To  It,  F.  Thompson,  Esq.  Solicitor, 
Hemel  Hempstead" 

That  J.  W.  E.f  without  any  good  and  valuable  con- 
sideration, indorsed  and  delivered  the  said  bill,  in  this 
plea  before  mentioned,  (the  same  being  the  said  sup- 
posed bill  of  exchange  in  the  declaration  mentioned,)  to 
the  said  S,  Silver,  who,  without  any  good  and  valuable 
consideration,  indorsed  and  delivered  the  same  to  the 
plaintiff :  and  the  plea  further  averred,  that  Silver  and 
the  plaintiff,  at  the  time  of  the  said  indorsements,  well 
knew  t/iat  the  defendant  had  received  no  good  or  valuable 
consider atioji  for  writing  the  said  qualified  acceptance, 
and  that  the  said  paper  was  delivered  by  the  defendant 
to  J,  W.  E,  for  the  purpose  aforesaid ;  and  that  the  said 
writing  by  J.  W.  E.,  upon  the  said  piece  of  papei',  vi^as 
so  written  after  the  defendant  had  put  his  name  and  the 
said  qualified  acceptance  thereupon. 

To  this  plea  the  plaintiff  at  first  replied,  that  the  bill 
of  exchange  set  forth  in  the  plea  was  not  the  same  bill 
of  exchange  as  that  set  forth  in  the  declaration,  and 
concluded  to  the  country.    The  defendant  demurred 

P  2  specially, 
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1834.  specially,  and  upon  argument  before  Patteson  J ,  in  the 
~  bail  court  (by  consent)  in  Trinity  term  1833,  the  de- 

Heydon  ^  *'  ^ 

against      feudaut  had  judgment,  but  leave  was  given  to  amend, 
Thompson.  . 

without  payment  of  costs.  And  now  the  replication, 
(after  protesting  that  the  defendant  did  not,  for  the 
accommodation,  &c.,  write  his  name  and  a  qualified  ac- 
ceptance as  above  stated,  or  deliver  the  same  to  J.  W,  E, 
for  the  purpose  of  his  drawing  thereon  a  bill  at  nine 
months,  &c.)  stated,  that  the  bill  of  exchange  in  the 
said  plea  mentioned,  and  alleged  to  have  been  drawn  by 
J.  W.  E,  upon  the  said  piece  of  paper  therein  mentioned, 
was  not,  nor  is,  the  same  identical^bill  of  exchange  in 
the  said  first  count  mentioned,  but  was  and  is  another 
and  different  bill  of  exchange ;  for  that  the  said  bill  of 
exchange,  in  the  said  first  count  mentioned,  was  and 
is  a  bill  of  exchange  drawn  on  the  1st  day  of  June, 
A.D.  1831,  by  the  said  J.  W.  E,,  and  directed  to  the 
defendant,  and  whereby  the  said  J,  TV.  E.  required  the 
defendant  to  pay  the  said  J,  W*  E,  or  his  order  50/.,  six 
months  after  date  thereof,  and  which  said  bill  of  exchange 
was  and  is  accepted  by  the  defendant  generally,  and  the 
defendant  never  did  accept  the  same  in  any  qualified 
manner,  expressing  that  he  made  the  same  payable  at  a 
banker's  house,  or  any  other  place,  only,  and  not  other- 
wise, or  elsewhere ;  and  which  said  last  mentioned  bill 
of  exchange  was  and  is  another  and  different  bill  of 
exchange  than  the  said  bill  of  exchange  in  the  said 
first  plea  in  that  behalf  mentioned  as  aforesaid."  Veri- 
fication. 

Plea  to  the  new  assignment:  —  That  on  the  said  1st 
of  June  1831,  at,  &c.,  "  the  said  defendant,  at  the  re- 
quest of  the  said  J".  W,  E.,  the  said  supposed  drawer  of 
the  said  supposed  bill  of  exchange  above  newly  assigned, 

wrote 
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wrote  his,  the  said  defendant's  name  and  a  qualified 
acceptance,  according  to  the  statute,  upon  a  piece  of* 
blank  paper,"  &c.  The  plea  then,  (not  alleging  that 
this  acceptance  was  given  to  accommodate  J.  W,  E.^ 
or  without  consideration),  proceeded,  in  nearly  the  same 
words  as  the  former  one,  to  describe  the  qualified 
acceptance,  and  to  state  the  delivery  of  the  stamped 
paper  so  written  upon  to  J.  W,  E.,  for  the  purpose  of 
hig;  drawing  thereon  a  bill  at  nine  months ;  and  that  he 
drew  a  bill  thereon  as  follows :  — 


183*. 

HErnoN 
against 
Thompsok. 


"  London,  June  1st,  183L 

"  Six  months  after  date,  pay  to  my  order  the  sum  of 
fifty  pounds,  value  received. 

"  J,  W,  Eldred. 

"  To  R,  F,  Thompson,  Esq. 
Hemel  HempsteadJ^ 

It  then  stated  that  J,  W,  E.,  afterwards  and  without 
any  sufficient  consideration  in  that  behalf,  indorsed  and 
delivered  the  said  supposed  bill  of  exchange  in  this  plea 
before  mentioned  (the  same  being  the  supposed  bill  of 
exchange  above  newly  assigned),  to  Silver,  who  after- 
wards, without  any  sufficient  consideration  in  that  be- 
half, indorsed  the  same  to  the  plaintiff ;  and  that  Stiver 
and  the  plaintiff,  at  the  time  of  the  indorsements,  knew 
that  the  said  piece  of  paper  was  delivered  by  the  de- 
fendant to  J.  W.  E.  for  the  purpose  aforesaid,  and  that 
the  writing  thereupon  made  by  him  was  written  after 
the  defendant  had  written  his  name  and  the  said  quali- 
fied acceptance  on  the  said  piece  of  blank  paper  so 
stamped  as  aforesaid. 

The  replication  to  this  plea  was  as  follows :  —  "  That 
P  3  the 
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1834.  the  said  bill  of  exchange  mentioned  in  the  plea  of  the 
ri  "defendant  to  the  plea  of  the  plaintiff,  by  him  above 

Hetdok  * 

^against  pleaded  by  way  of  new  assignment  and  reply  as  afore- 
said, and  in  that  plea  of  the  defendant  alleged  to  have 
been  made  and  drawn  upon  the  said  piece  of  paper 
therein  mentioned,  was  not  nor  is  the  said  bill  of  ex- 
change above  newly  assigned  as  aforesaid,  in  manner 
and  form  as  the  defendant  hath  above  alleged,  but  was 
and  is  another  and  different  bill  of  exchange.  And 
this  the  plaintiff  prays  may  be  enquired  of  by  the 
country,"  &c. 

Demurrer,  stating  the  following  grounds:  —  That  the 
second  new  assignment  does  not  state  how  or  in  what 
manner  the  bill  therein  mentioned  is  a  different  bill  of 
exchange  from  that  mentioned  in  the  preceding  plea: 
that  it  attempts  to  confess  and  avoid  that  plea,  and  yet 
does  not  allege  and  shew  some  other  bill  as  being  the 
identical  bill  of  exchange  declared  upon  in  the  first  new 
assignment :  "  That  the  second  new  assignment  attempts 
to  traverse  and  put  in  issue  the  identical  mode  in  which 
the  bill  of  exchange  set  forth  in  the  plea  to  the  first  new 
assignment  was  accepted,  made,  and  indorsed  with 
notice  thereof  as  therein  mentioned,  whereas  the  plain- 
tiff ought  to  have  traversed  and  put  in  issue  the  ex- 
istence and  substance  thereof,  or  to  have  newly  assigned 
and  sufficiently  set  forth  some  other  bill  of  exchange  as 
that  upon  which  the  plaintiff'  hath  declared  in  the  second 
new  assignment."  That  although  the  second  new  as- 
signment alleges,  that  the  bill  mentioned  in  the  plea  to 
the  first  new  assignment  is  not  the  same  as  the  bill 
mentioned  in  that  new  assignment,  and  although  it 
attempts  by  inference  to  set  forth  another  and  a  dif- 
ferent bill,  it  does  not,  as  it  ought  to  do,  conclude  with 

a  veri- 
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a  verification,  but  tenders  an  issue  to  the  country, 
thereby  precluding  the  defendant  from  offering  a  new 
and  material  answer  to  that  new  assignment:  that  the 
second  new  assignment  attempts  to  traverse  matter  of 
inducement :  that  it  puts  in  issue  matter  not  properly 
issuable,  and  not  in  controversy  between  the  parties ; 
and  that  it  is  argumentative.  Joinder  in  demurrer. 
In  Michaelmas  term  1833  {Nov.  8th),  the  demurrer 
was  argued  by 

Mansel  for  the  defendant.  The  replication  to  the 
defendant's  last  plea  is  bad  for  the  several  reasons 
stated.  It  is  no  answer  to  the  plea  to  say  that  the 
bill  therein  mentioned  is  not  the  same  as  that  de- 
scribed in  the  first  new  assignment ;  the  plaintiff  should 
have  denied  its  existence,  or  in  some  other  way  sub- 
stantially traversed  the  matter  of  the  plea.  Among 
other  authorities  to  prove  this,  and  to  shew  what 
would  be  the  proper  mode  of  pleading,  are,  Sprigg  v. 
Neal  (a),  Freeston  v.  Stanford  (b),  Freeston  v.  Crouch  (c), 
Odiham  v.  Smith  (d),  Bourne  v.  Taylor  (^),  Pratt  v. 
Groome  {g),  the  precedent  in  3  Wentw.  151.,  3  Chitty 
on  Pleadings  p.  1213.,  note,  5th  edit.  Besides,  the 
plaintiff,  by  the  replication  demurred  to,  introduces  new 
matter:  he  suggests  the  existence  of  a  different  bill  from 
that  already  pleaded  to  by  the  defendant;  and  at  the  same 
time,  by  concluding  to  the  country,  he  shuts  out  the  de- 
fendant from  making  any  answer  as  to  this  new  bill. 
There  might  in  reality  have  been  six  bills  for  the  same 
amount,  accepted  at  the  same  date,  and  otherwise  alike; 
suppose  the  plaintiff  to  declare  on  one  of  these,  and  the 

(a)  3  Lev.  92.  (6)  Cro.  Eliz.  355.  (c)  Cro.  Eliz.  492. 

{d)  Cro.  Eliz.  589.    Goldsb.  19J.    See  1  Wms.  Sauncl.  299  c.  note  (6J. 
(e)  lO^as^,  189.  (g)  15  East,  255. 
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defendant  to  plead  a  defence,  the  plaintiff  then  to  reply^ 
"I did  not  mean  to  declare  upon  that  but  on  a  second," 
which  he  points  out.  Surely  the  defendant  ought  to 
have  an  opportunity  of  answering  as  to  that  bill. 

Erie  contra.  According  to  the  argument  last  used, 
pleadings  might  be  continued  ad  infinitum.  The  plain- 
tifl^  in  his  replication  to  the  former  plea,  new  assigned, 
according  to  the  suggestion  of  Patteson  J.,  pointing  out 
the  distinction  between  the  bill  mentioned  in  the  plea 
and  that  declared  upon ;  and  the  defendant  having 
pleaded  a  further  plea  in  answer  to  the  new  assign- 
ment, the  plaintiff  now  traverses  a  material  fact  in  that 
further  plea,  namely,  that  the  bill  of  exchange  therein 
mentioned  is  the  supposed  bill  of  exchange  above  newly 
assigned.  It  has  indeed  been  held,  that  wherever  a 
particular  fact  in  the  opposite  party's  plea  is  selected 
and  denied,  the  replication  in  which  such  traverse  is 
taken  must  conclude  with  an  averment :  Baynliam  v. 
Matthews  (a),  Smith  v.  Dovers  (b).  But  it  is  laid  down 
in  Hedges  v.  Sandon  (c),  and  is  now  clearly  established, 
that  where  the  replication  is  in  effect  a  denial  of  the 
whole  substance  of  the  plea,  it  may  conclude  to  the 
country.  In  Calvert  v.  Gordon  (d),  the  declaration  was 
in  debt  on  a  bond,  conditioned  that  a  clerk  (for  whom 
the  defendant  was  surety)  should  faithfully  account : 
plea,  that,  until  the  giving  of  a  certain  notice,  he  did  so 
account :  replication,  that  before  the  notice,  he  collected 
sums  amounting  to  2000/.,  for  which  he  did  not  ac- 
count, and  the  like  as  to  divers  sums  collected  after  the 
notice :  rejoinder,  that  the  sums  first  mentioned  in  the 

(a)  2  Slra.  871.  (b)  Doug.  428, 

(c)  2  r.  It.  439.    See  1  Jfms.  Saund.  103  a.  note  (3). 

(d)  7  B.  i-  C.  809. 

replication 
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replication  were  three,  viz.  1000/.  from  A.,  500/.  from 
B.,  and  the  residue  from  C,  and  that  the  clerk  duly 
accounted  for  them :  the  like  rejoinder  as  to  the  sums 
collected  after  notice :  surrejoinder,  that  the  several 
sums  mentioned  in  the  replication  were  other  and 
different  sums,  which  the  clerk  collected  and  did  not 
account  for.  The  surrejoinder  concluded  to  the  coun- 
try, and  was  demurred  to  on  that  ground,  but  held 
good.  That  class  of  cases  may  also  be  cited  for  the 
plaintiff,  where,  to  a  declaration  in  assumpsit,  the  de- 
fendant has  pleaded  a  former  recovery  for  the  non- 
performance of  the  same  promises,  and  the  plaintiff 
has  replied  that  the  promises  were  not  the  same,  con- 
cluding to  the  country,  and  no  objection  appears  to  have 
been  taken  on  that  account:  Kitchen  v.  Campbell  {a\ 
Seddon  v.  Tutop  (b\  Lord  Bagot  v.  Williams  {c).  And 
if  the  plea  may  conclude  to  the  country,  there  can  be 
no  need  to  set  out  the  subject-matter  of  it  specifically, 
in  the  form  of  a  new  assignment. 

Mansel  in  reply.  Upon  principle,  the  replication  to 
a  plea  of  a  judgment  recovered  ought  to  conclude  with 
a  verification,  when  it  is  denied  that  the  causes  of  action 
are  the  same.    (He  was  then  stopped  by  the  Court.) 

Lord  Denman  C.  J.  We  are  disposed  to  give  both 
parties  leave  to  amend. 

Parke  J.  The  plaintiff  is  wrong  in  his  replication : 
if  he  disputed  the  existence  of  the  bill  set  forth  by  the 
defendant  in  his  plea  to  the  new  assignment,  he  ought 

(a)  3  mis.  504,  {b)  6  T.  R,  C07.  (c)  3  B.  <f  C.  S5S. 

to 
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to  have  denied  it.  The  defendant's  first  plea  was  bad, 
for  it  amounted  to  the  general  issue ;  but  the  plaintiff 
waived  that  by  pleading  over.  Then,  upon  his  new 
assigning,  the  parties  were  in  the  same  condition  as  if 
the  pleadings  had  begun  de  novo. 


Taunton  J.  I  have  had  some  doubts,  but  I  am 
now  fully  satisfied  that  the  plaintiff  must  amend. 

Patteson  J.  The  ground  on  which  I  decided 
against  the  plaintiff's  original  replication  was,  that  by 
stating  that  the  bill  of  exchange  mentioned  in  the  de- 
fendant's plea  was  not  the  same  as  that  first  described  in 
the  declaration,  he  acknowledged  the  existence  of  the 
second  bill,  and  therefore  his  replication  should  have 
concluded  with  an  averment,  so  as  to  give  the  defendant 
an  opportunity  of  answering  what  was  said  of  the  bill  so 
admitted  to  be  in  existence.  The  state  of  things  was 
the  same  upon  the  replication  to  the  plea  to  the  new 
assignment ;  and  it  would  have  been  so  if  the  same 
pleadings  had  recurred  fifty  times. 

The  Court  gave  the  plaintiff  leave  to  amend  without 
imposing  any  terms. 


The  amended  replication  was  as  follows :  —  "  That 
the  defendant  did  not  write  his  the  defendant's  name 
and  a  qualified  acceptance,  according  to  the  form  of 
the  statute  in  such  case,  &c.  upon  the  said  piece  of 
blank  paper  having  a  three  shilling  and  sixpenny  stamp 
thereon,  as  in  the  said  plea  of  the  defendant  by  him 
above  pleaded  to  the  plea  of  the  plaintiff'  by  him  above 
pleaded  by  way  of  new  assignment,  &c.  is  mentioned,  in 

manner 
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manner  and  form  as  the  defendant  hath  above  in  that 
plea  in  that  behalf  alleged."  Conclusion  to  the  country. 
General  demurrer,  and  joinder.  The  demurrer  was 
now  argued  by 

Mansel  for  the  defendant.  The  replication  is  bad, 
because  it  does  not  answer  the  whole  of  the  plest.  The 
plea  first  states  that  the  defendant  wrote  his  name 
and  a  qualified  acceptance  on  blank  paper;  the  plain- 
tiff in  his  replication  denies  that:  but  then  the  plea 
adds,  that  the  paper  was  delivered  to  Eldred  for  the 
purpose  of  his  drawing  thereon  a  bill  at  nine  months, 
and  he  drew  upon  it  a  bill  at  six,  which  was  indorsed 
and  delivered  to  Silver^  who  indorsed  it  to  the  plaintiff; 
that  the  indorsees  had  given  no  consideration,  and  that 
they  knew  the  purpose  for  which  the  bill  was  delivered 
to  Eldred.  To  this  there  is  no  answer;  and  if  either 
part  of  the  plea,  separately  pleaded,  would  have  con- 
stituted a  good  defence,  that  part,  if  found  for  the 
defendant  by  a  jury  {Spilsbury  v.  MicMethwaite  [a)  ),  or 
unanswered  in  pleading,  is  sufficient  to  defeat  the  action. 
It  might,  perhaps,  have  been  contended  that  the  plea 
was  bad  for  duplicity,  but  that  objection  is  now  waived  ; 

unless  the  party  demurs  for  doubleness,  he  is  bound  to 
answer  all  the  matters  alleged : "  Bolton  v.  Cannon  [b). 
This  is  not  a  defect  cured  by  4  Ann.  c.  16.  s,  1.,  for 
sufficient  matter  does  not  appear  in  the  pleadings  upon 
which  the  Court  may  give  judgment. 

Erie  contra.  The  replication  is  now  amended  ac- 
cording to  the  suggestions  of  the  Court  on  the  last 
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(a)  1  Tauni,  146. 


(b)  1  Ventr.  272. 
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1834'.  argument.  To  have  pleaded  any  plea  amounting  to  a 
new  assignment,  which  must  have  concluded  with  a 
verification,  would  have  led  to  infinity  of  pleading ;  the 
plaintiff  could  not,  in  assumpsit,  put  the  whole  of  the 
facts  in  issue  by  a  general  plea,  Hke  de  injuria :  all, 
therefore,  that  he  could  do  was,  to  tender  issue  on  some 
material  fact,  which,  if  contradicted,  left  the  defendant 
no  case.  Here  the  defendant  puts  forward  a  bill  which 
he  affects  to  mistake  for  that  declared  upon  by  the 
plaintiff.  To  bear  out  the  plea,  he  must  shew  that  he 
was  the  acceptor  of  that  supposed  bill.  We  deny  his 
acceptance  of  the  bill  in  that  plea  mentioned  ;  and  if  he 
was  not  the  maker  of  such  acceptance,  he  has  failed  to 
shew  his  connection  with  any  such  bill :  the  whole  ap- 
plication of  the  plea  to  the  present  cause  is  gone,  the 
drawing  and  indorsing  are  not  the  drawing  and  in- 
dorsing which  the  defendant  has  alleged.  The  issue 
tendered  does,  in  fact,  question  all  the  facts  pleaded,  for 
the  plea  is  a  connected  series  of  propositions,  the  found- 
ation of  which  is,  the  writing  of  an  acceptance  by  the 
defendant  on  a  piece  of  blank  paper.  All  depends  on 
this  writing  being  the  same  as  he  represents  it  to  be. 
He  now  contends  that  we  should  have  denied  the 
delivery  ©f  the  bill  to  Eldred  for  the  purpose  alleged  ; 
but  if  the  defendant  did  not  write  the  acceptance  de- 
scribed in  the  plea,  he  could  not  deliver  it  for  the 
purpose  of  a  bill  being  drawn  upon  it.  \_Littledale  J. 
Does  the  replication,  as  it  stands,  put  in  issue  his  having 
accepted?]  It  denies  that  he  wrote  his  name  and  a 
qualified  acceptance  on  the  said  paper  in  manner  and 
form  as  the  defendant  has  in  his  plea  in  that  behalf 
alleged ;  and  no  other  acceptance  is  pleaded.  It  is 
unnecessary  now  to  discuss  the  doctrine  that,  where  a 

defendant 
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defendant  pleads  two  defences  in  one  plea,  the  plaintiff, 
if  he  does  not  demur,  must  answer  both ;  but  if  the 
replication  here  had  been  double,  it  would  unques- 
tionably have  been  demurred  to. 

Mansel  in  reply.  It  is  consistent  with  the  pleadings 
that  the  defendant  may  have  accepted  generally,  and 
that  would  still  leave  a  sufficient  defence  on  the  latter 
part  of  the  defendant's  plea.  {luittledale  J.  The  plea 
to  the  new  assignment  does  not  state  that  the  defendant 
accepted  without  consideration,  and  for  the  accommo- 
dation of  Eldred.']  But  it  states  the  purpose  for  which 
the  bill  was  delivered,  and  that  the  indorsees  knew  it. 

Lord  Denman  C.  J.  This  question  arises  on  a 
singular  state  of  pleadings.  (His  Lordship  then  stated 
them,  to  the  end  of  the  new  assignment.)  To  this  the 
defendant  answers,  that  he  wrote  that  acceptance  also, 
being  a  qualified  one,  on  a  blank  paper,  and  delivered  the 
paper  so  written  upon  to  Eldred,  for  the  purpose  of  his 
drawing  thereon  a  bill  at  nine  months ;  that  Eldred 
drew  upon  the  paper  a  bill  at  six  months,  and  indorsed 
and  delivered  the  same,  being  the  bill  above  newly 
assigned,  without  any  good  consideration,  to  Silver^ 
who,  without  consideration,  indorsed  the  same  to  the 
plaintiff;  and  that  these  two  parties  knew, — not  that 
the  acceptance  had  been  given  to  Eldred  without  con- 
sideration,—but  that  the  said  paper  had  been  delivered 
to  Eldred  for  the  purpose  aforesaid  (that  is,  of  having  a 
bill  at  nine  months  written,  upon  it),  and  that  the  bill 
was  written  upon  it  after  the  acceptance.  Then  the 
plaintiff  replies,  that  the  defendant  did  not  write  his 
name  and  a  qualified  acceptance  on  the  said  piece  of 

blank 
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1834.  blank  paper,  as  in  the  defendant's  plea  is  above  pleaded, 
~  in  manner  and  form  as  the  defendant  has  in  that  plea 

Heydon 

against       alleged.    The  defendant  alleges  that  the  bill  new  as- 

Thompson. 

signed  is  a  paper  in  respect  of  which  the  several  things 
have  been  done  which  were  stated  in  his  plea :  the  re- 
plication is,  that  it  is  not  a  paper  to  which  the  facts  in 
that  statement  will  apply :  it  puts  in  issue  this  being  a 
paper  concerning  which  any  of  those  facts  can  be 
asserted.  It  would  be  a  sufficient  issue  for  the  deter- 
mination of  the  cause  by  a  jury,  whether  or  not  the 
paper  newly  assigned  was  the  paper  of  which  those 
facts  were  stated.  The  case  from  Ventris  answers  any 
argument  as  to  duplicity  in  the  plea ;  but  the  facts  here 
are  brought  to  such  an  issue  as  would  give  the  plaintift' 
the  advantage  of  meeting  by  his  proof  the  whole  of  the 
defendant's  case. 

LiTTLEDALE  J.  T  e  effect  of  the  first  new  assign- 
ment was  this :  all  that  is  stated  in  the  plea,  as  to  the 
making  and  delivery  of  the  acceptance,  and  the  drawing 
and  indorsing  of  the  bill,  therein  described,  may  be 
true  ;  but  the  plaintiff  alleges  that  the  bill  on  which  he 
declares  is  another  and  a  different  bill,  for  that  it  was 
and  is  a  bill  accepted  by  the  defendant  generally.  The 
defendant  might  then  have  traversed  the  fact  that  that 
bill  was  so  accepted,  or  might  have  said  that  it  was 
accepted  specially,  and  concluded  to  the  country.  But 
instead  of  that,  he  answers  that  the  plaintiff  wrote  his 
name  and  a  qualified  acceptance  on  a  blank  paper,  and 
delivered  the  paper  to  Eldred  for  the  purpose  of  his  draw- 
ing upon  it  a  bill  at  nine  months,  and  goes  on  to  state 
the  drawing  and  indorsing  of  a  bill  on  that  paper,  and 
the  other  facts  connected  with  it,  and  that  it  was  the  bill 

newly 
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newly  assigned.  The  plaintiff  now  replies  that  he  did 
not  write  his  name  and  a  qualified  acceptance  on  the  said 
blank  paper  in  manner  and  form,  Sec,  and  concludes  to 
the  country.  This  is  the  state  of  the  pleadings.  The 
plaintiff  alleges  that  the  bill  declared  upon  was  accepted 
generally ;  the  defendant  says  that  a  qualified  acceptance 
was  written  on  blank  paper,  and  that  the  bill  drawn  on 
that  paper  is  the  one  referred  to  by  the  plaintiff :  he 
again  replies,  "  the  paper  on  which  the  bill  I  speak  of 
was  drawn,  had  not  the  qualified  acceptance  described 
by  you."  The  defendant,  instead  of  at  once  going  to 
the  country  on  the  plaintiff's  new  assignment,  has  en- 
tered into  a  particular  statement  of  facts ;  the  plaintiff 
selects  one  of  the  most  material  of  those  facts,  and 
tenders  issue  upon  it ;  and  I  do  not  well  see  how  any 
other  issue  could  have  been  taken. 

Patteson  J.  I  am  inclined  to  think  that  the  present 
replication  would  have  been  a  good  answer  to  the 
original  plea  ;  but  it  is  unnecessary  to  decide  that.  Upon 
these  pleadings,  the  plaintiff  is  clearly  entitled  to  judg- 
ment. The  first  plea  states  a  case  of  fraud ;  that  an 
acceptance  was  given  for  accommodation,  with  an  un- 
derstanding that  a  bill  at  nine  months  should  be  written 
over  it,  but  the  drawer  fraudulently  made  the  bill 
payable  at  six ;  and  then,  to  obviate  any  answer  as  to 
the  plaintiff  being  a  bona  fide  holder,  it  is  added  that 
the  bill  was  passed  to  Silver^  and  from  him  to  the 
plaintiff,  without  value :  and  the  plea  goes  even  further, 
for  it  states  that  both  indorsees  knew  the  original  cir- 
cumstances of  the  drawing.  To  this  plea  the  plaintiff 
at  first  replied,  not  denying  the  existence  of  such  a 

bill 
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1834.  bill  as  was  set  up  by  the  defendant,  but  alleging  that 
"      ■      the  bill  declared  upon  by  him  was  a  different  one,  and 

Heydon  . 

against       Concluding  to  the  country.    This  was  demurred  to.  It 

Thompson. 

appeared  to  me,  at  first,  that  there  was  nothing  in  the 
objection;  but  afterwards  I  thought  myself  bound  by 
the  decisions,  and  by  good  sense,  to  hold  that  the 
plaintiff,  by  saying  "  the  bill  I  declare  upon  is  a  dif- 
ferent bill,"  admitted  the  existence  of  the  bill  pleaded, 
and  therefore  ought  to  have  given  the  defendant  an 
opportunity  to  answer  what  he  had  said  of  that  bill,  by 
concluding  with  a  verification.  The  plaintiff  amended, 
and  concluded  his  new  assignment  with  a  verification. 
The  defendant,  in  his  plea  to  the  new  assignment,  again 
stated  the  case  of  fraud,  omitting  the  want  of  consider- 
ation as  between  the  defendant  and  Eldred,  but,  in 
other  respects,  as  before.  The  plaintiff  again  replied 
that  the  two  bills  were  not  the  same,  and  concluded  to 
the  country ;  and  it  was  contended  that  the  replication 
was,  in  effect,  a  second  new  assignment,  and  admitted 
the  existence  of  the  bill  previously  pleaded  by  the  de- 
fendant; that  the  replication,  therefore,  should  have 
concluded  with  a  verification,  and  that  the  same  must 
be  done,  toties  quoties,  so  long  as  the  same  course  of 
pleading  continued.  Leave  was  given  to  amend  again, 
and  the  plaintiff  now  tenders  issue  upon  this  fact ;  that 
the  defendant  did  not  write  his  name  and  a  qualified  ac- 
ceptance on  the  piece  of  blank  paper  mentioned  in  the 
plea  to  the  last  new  assignment,  in  manner  and  form, 
&c.  He  thus  puts  in  issue  the  very  beginning  of  the 
alleged  fraud.  Then  it  is  argued  that,  striking  out  of 
the  plea  all  the  matter  upon  which  an  issue  is  taken, 
enough  remains  to  support  the  action,  and  Bolton  v. 

annon 
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Cannon  {a)  is  cited.    But  what  is,  in  fact,  left?    All  1834. 

that  relates  to  the  writing  of  the  acceptance  is  gone ;  it 

only  appears  that  Eldred  drew  on  the  said  piece  of  against 

1  .11     ^        1  1  •  .    •      1      1  •!!         1  Thompson 

paper  a  bill  of  exchange,  which  is  the  bill  newly  as- 
signed, and  indorsed  it  without  any  sufficient  consider- 
ation to  Silver,  who  indorsed  without  any  sufficient 
consideration  to  the  plaintiff.  But  this  is  not  enough  ; 
for  if  the  drawer  of  a  bill  draws  it  for  a  good  consider- 
ation, he  may  indorse  it  over  as  a  present ;  and  it  has 
often  been  held,  that  if  an  indorsee  has  given  any 
consideration  for  a  bill,  he  may  recover  the  whole 
amount,  and  hold  the  surplus  above  what  is  due  to  him, 
as  trustee  for  the  next  party  entitled.  The  plea,  indeed, 
goes  on  to  say  that  Silver  and  the  plaintiff,  at  the  time 
of  the  indorsements,  "  knew  that  the  said  piece  of  paper 
so  written  upon  and  stamped  as  aforesaid  was  so  de- 
livered by  the  defendant  to  the  said  Joseph  Wright 
^?/6/r6't?  for  the  purpose  aforesaid;"  but,  by  the  present 
hypothesis,  all  that  related  to  that  purpose  in  the 
former  part  of  the  plea  is  struck  out,  consequently  the 
averment  means  nothing.  This  is  an  answer  to  the 
case  cited  from  Ventris.  The  result  of  the  whole  is, 
that  the  defendant  in  this  plea  alleges  a  case  of  fraud, 
and  the  very  inception  of  that  fraud  is  denied  by  the 
plaintiff's  replication.  The  judgment,  therefore,  must  be 
for  the  plaintiff. 

Williams  J.  I  am  of  the  same  opinion.  The  repli- 
cation puts  in  issue  the  real  subject  of  dispute  between 
these  parties,  namely,  whether  there  ever  was  such  a 
qualified  acceptance  as  the  defendant  alleges.    It  answers 
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the  whole  plea,  and  tenders  issue  on  a  fact  by  which 
the  cause  may  be  decided. 

Judgment  for  the  plaintiff. 


Saturday^ 
May  3d. 


The  King  against  The  Inhabitants  of 

GoSFORTH. 


A  person  hir- 
ing a  house 
and  stable  for 
a  year  in  a 
parish  under 
different  land- 
lords, at  rents 
amounting 
together  to 
10/.,  holding 
such  house 
and  stable,  and 
residing  in  the 
house,  for  the 
year,  and  pay- 
ing the  whole 
rent,  acquired 
a  settlement  in 
such  parish, 
under  the  act 
59  G.  3.  c.  50., 
though  the 
house  and  sta- 
ble were  en- 
tirely separate 
from  each 
other. 


appeal  against  an  order  removing  Ann  Birhett 
from  the  township  of  WhiteJiwuen  to  the  parish  of 
Gosforth^  both  in  Cumberland,  the  sessions  confirmed 
the  order,  subject  to  the  opinion  of  this  Court  upon  a 
case,  by  which  it  appeared  that  the  pauper's  alleged  settle- 
ment in  WliiteJiaven  was  derived  from  her  father.  The 
father,  while  the  act  .59  G.  3.  c,  50.  was  in  force,  namely, 
in  1823,  hired  for  a  year,  of  a  Mr.  Falcon,  a  dwelling- 
house  in  the  township  of  Whitehaven,  at  the  yearly  rent 
and  of  the  yearly  value  of  8/.    He  also  hired  for  the 
same  year  a  stable  in*  the  same  township  of  a  Mr.  Gray- 
son, at  the  yearly  rent  and  of  the  yearly  value  of  6/.  6s. 
The  stable  was  not  under  the  same  roof  with  the 
dwelling-house,  nor  immediately  contiguous  or  appur- 
tenant thereto,  but  stood  in  a  different  street,  upwards 
of  200  yards  off.     He  held  and  occupied  both  the 
dwelling-house  and  stable,  and  dwelt  in  the  dwelling- 
house,  for  the  whole  year,  and  paid  the  whole  year's 
rent  for  them.    The  question  was,  whether,  by  the 
occupation  of  a  dwelling-house  and  stable  under  these 
circumstances,  the  father  acquired  a  settlement  in  White- 
haven, 


Coltman 
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Coltman  and  Armstrong,  who  were  to  have  supported 
the  order  of  sessions,  admitted  that  they  could  not 
effectually  distinguish  the  case  from  Rex\.  Tadcaster  {a\ 
which  was  decided  after  this  case  was  granted.  That, 
indeed,  was  under  a  different  statute;  but  the  act 
59  G.  3.  c,  50.,  which  applies  to  the  present  case,  is, 
perhaps,  less  favourable  than  6  G.  4.  c,  57.  [Patteson  J. 
We  recognised  the  authority  of  Rex  v.  Tadcaster,  the 
other  day,  in  Rex  v.  Banbury  {h)  ].  The  Court  there 
said  that  Rex  v.  Tadcaster  had  gone  to  the  extreme 
verge  of  the  law. 

Lord  Denman  C.  J.  That  observation  strengthens 
the  authority;  since  the  Court,  notwithstanding  the 
opinion  so  expressed,  felt  themselves  bound  by  the 
decision.    The  order  must  be  quashed. 

Patteson  and  Williams  Js.  concurred  (c). 

Order  of  sessions  quashed. 

Wightman  was  to  have  argued  against  the  order  of 
sessions. 

(a)  4B,  ^  Ad.  705.  (b)  Ante,  p.  136. 

(c)  Littledale  J.  was  absent. 
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mT^sZ'  "^^^  King  against  The  Inhabitants  of  Iver(«). 
A  person         O"^  appeal  against  an  order  of  justices,  removing 

rented  two  •  i      n  -r  •! 

houses  under  Edward  Ewer  irom  the  parish  or  Iver,  in  the  county 

roof,*^havhig°"^  ^f  BucJcs,  to  the  parish  of  Richmans'worth^  in  the  county 

doorsrand^no  HertSy  the  sessions  quashed  the  order,  subject  to  the 

internal  com-  opinion  of  this  Court  on  the  following  case :  — 

munication;  he     *^  ° 

took  the  whole      fhe  pauper  never  f^ained  a  settlement  in  his  own 

at  one  hiring, 

but  paid  distinct  right.    His  father,  Henry  Ewer,  in  1823,  took  a  house 

rents  for  them 

of  61.  each  per  in  Iver  of  Mr.  FranJclin,  for  which  he  paid  6L  per 

cupied  one  annum,  and  also  \l,  per  annum  for  a  piece  of  land.  In 

S^aliowed^his  adjoining  house,  also  belonging  to  Mr.  FranUin^ 

son  exclusive  jj^^^j  another  tenant  of  the  name  of  Dean,     No  other 

possession  oi 

*^^TT '^M^  V  building  adjoined  either  of  the  two  houses.  There  was 
by  such  renting  no  internal  communication  between  them,  and  there 

and  occupation 

for  a  year,  he     was  a  Separate  outer  door  to  each.    Each  house  had  a 

acquired  a  set-  .  i      i    •      i  •  •  i, 

tiement  under  chimney  ruunmg  up  back  to  back  in  the  partition  wall 
6  G.^  4.  c.  57.  between  the  houses,  and  there  was  one  continuous  roof 
over  the  two  houses.  A  few  days  previous  to  January 
1830  Dean  quitted,  and  Henry  Ewer  proposed  to  Mr. 
Franklin  to  take  Dean^s  house  instead  of  his  own.  Mr. 
FranMin  agreed,  if  Henry  Ewer  could  find  a  tenant  for 
'  the  other.  Henry  Ewer  brought  his  son  William  Ewer 
to  Franklin,  who  refused  to  take  him  as  tenant.  Henry 
Ewer  then  agreed  with  Franklin  to  become  tenant  for  the 
whole,  and  to  pay  6/.  for  each  house,  and  1/.  for  the  land, 
that  is,  ISl.  a  year;  and  thereupon  Henry  Ewer  went 

(a)  Rex\.  Iver  was  decided,  January  22d,  1834;  but  it  having  been 
thought  convenient  that  this  case  and  Rex  v.  Wootton  should  appear 
together,  the  former  is  inserted  here,  and  is  omitted  in  the  Reports  of 
Hilary  term,  1854,  5  B,  ^  A<L 

into 
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into  the  occupation  of  Dean^s,  house,  and  let  his  son  1834. 
into  the  possession  of  the  other ;  and  the  son  with  his  ^ 

The  King 

family  continued  in  the  occupation  thereof  till  Michael-  against 

The  Inhabit- 

mas  1831,  when  he  quitted,  and  Henrij  Ewer  thereupon  ants  of 
gave  up  that  house  to  Mr.  Franklin,  who  put  in  another 
tenant.  Henry  Ewer  paid  the  13/.  rent  to  Michaelmas 
1831,  and  Mr.  Franklin  gave  him  at  each  Michaelmas 
a  separate  receipt  for  the  rent  of  each  house.  From 
1823  to  Michaelmas  1831,  no  alteration  was  made  in 
the  two  houses.  While  the  two  houses  were  occupied 
by  Dean  and  Henry  Ewer,  and  subsequently,  while  they 
were  occupied  by  Henry  Ewer  and  his  son,  the  occupier 
of  each  house  was  separately  assessed  to  the  poor-rate. 
Henry  Ewer  did  not  pay  his  son's  poor-rate,  nor  did  he 
use  any  part  of  his  son's  house.  The  question  for  the 
opinion  of  the  Court  was,  whether  Henry  Ewer  gained 
a  settlement  in  Ever  by  renting  a  separate  and  distinct 
dwelling-house  or  building. 

Talfourd  Serjt.  and  Monro,  in  Michaelmas  term  1833^ 
supported  the  order  of  sessions,  and  cited  Rex  v.  Tad- 
caster  {a)  as  decisive  on  this  case.  Parke  J.  mentioned 
Bex  V.  Macclesfield  {h).  No  one  being  present  to  oppose 
the  order,  the  ease  stood  over  till  Hilary  term  1834,  when 

B,  Andrews,  who  then  appeared  for  the  appellants, 
was  called  upon  by  the  Court.  The  material  words  of 
6  G.  4.  c.  57.  Si\.,  upon  which  the  present  question 
turns,  are,  that  no  person  shall  acquire  a  settlement  in 
any  parish  by  renting  a  tenement,  "  unless  such  tene-* 
ment  shall  consist  of  a  separate  and  distinct  dwelling-' 

{a)  4  5.  I"  Ad.  705.  (6)  2  B.  ^  Ad.  870. 
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house  or  buildings  or  qfland^  or  ofhoth,^^  bona  fide  rented 
by  such  person  in  such  parish  for  10/.  a  year  for  one 
whole  year,  "  nor  unless  such  house  or  buildings  or  land, 
shall  be  occupied  under  such  yearly  hiring,"  and  the 
rent  for  the  same,  to  the  amount  of  10/.,  paid  for  one 
whole  year  at  least.    The  appellants  contend  that  a 
person  renting  one  dwelling-house  which  he  inhabits, 
and  one  which  he  allows  to  be  occupied  by  another 
person,  the  two  rents  together  amounting  to  10/.  a 
year,  does  not  acquire  a  settlement  under  the  statute. 
Rex  V.  Tadcaster  {a)  established  that  a  settlement  might 
be  gained  by  renting  a  dwelling-house  and  a  distinct 
building;  but  no  case  has  yet  determined  the  point 
here  made  by  the  appellants.    In  Rex  v.  Ditcheat  (5), 
Bayley  J.  (who  differed  from  the  other  two  Judges) 
thought  that,  to  gain  a  settlement  under  the  statute,  the 
party  renting  must  occupy  the  whole  of  the  rented  pre- 
mises, and  not  underlet  any  part.  Liftledale  J.,  though 
of  a  contrary  opinion,  said,  "  it  might  have  been  other- 
wise if  he  had  underlet  the  whole  house,  and  occupied 
no  part and  Parke  J.  grounded  his  judgment  on  the 
express  words  of  the  statute.    It  probably  was  not  the 
intention  of  the  legislature  in  either  statute  to  dispense 
with  the  "  dwelling"  in  the  tenement,  which  is  men- 
tioned in  59  G.  3.  c.  50.,  as  one  of  the  conditions  of 
acquiring  a  settlement  by  the  renting  of  a  house.  The 
words  of  6  G.  4.  c*  57.  s.  1.  are  indeed  different  in 
that  respect,   but  it  is  clear  they  do  not  permit  a 
settlement  to  be  gained  by  the  renting  of  a  dwelling- 
house,  no  part  of  which  is  occupied  by  the  person 
hiring.    The  party  must  rent  at  10/.,  and  occupy,  a 


(a)  4  J3.  ^  Ad.  705.    And  see  Rex  v.  Gosfortlif  ante,  p.  226. 
(6)  9B.^C.  176. 

separate 
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"  separate  and  distinct  dwelling-house,"  or  a  separate 
and  distinct  building,  (which  clearly  means  something 
different  from  a  dwelling-house),  or  land,  or  a  dwelling- 
house  and  building,  dwelling-house  and  land,  or  build- 
ing and  land.  It  is  no  where  said  that  he  may  become 
settled  by  occupying  a  dwelling-house  and  holding 
another  dwelling-house ;  and  "  a  separate  and  distinct 
dwelling-house"  cannot  be  construed  to  mean  two, 
though  under  the  same  roof.  This  appears  to  have 
been  the  opinion  of  Taunton  J.,  in  Rex  v.  Macclesfield  {a), 
[Lord  Denman  C.  J.  You  say  that  if  a  man  held  forty 
dwelling-houses  in  the  parish,  at  9L  a  year  each,  and 
only  occupied  one,  he  would  not  gain  a  settlement.] 
That  is  so.  \Patteson  J.  It  would  be  so  under  1  W,  4. 
c,  18.]  The  first  section  of  that  act  declares  the  law 
upon  the  point.  {Taunton  J.  That  section  is  not  de- 
claratory* There  are  no  words  to  give  it  such  an 
effect  (6).  Patteson  J.  Your  argument  would  go  the 
length  of  shewing  that,  even  if  the  party  rented  and 
occupied  two  houses,  at  rents  together  amounting  to 
10/.,  he  would  not  gain  a  settlement.]  He  would  not, 
if  he  did  not  dwell  in  a  house  of  10/.  a  year  rent.  In 
Rex  V.  Macclesfield^  the  attention  of  the  Court  was 
not  sufficiently  called  to  the  effect  of  the  words  "  dwell- 
ing-house" and  "building,"  as  used  in  contradistinction. 
[Lord  Denman  C.  J.  That  case  is  very  like  the  present.] 
There  the  premises  were  all  held  at  an  entire  rent; 
one  garret  extended  over  the  whole  upper  part,  and 
the  portion  said  not  to  have  been  occupied  by  the 
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(a)  2      cj-  Ad.  873. 

{h)  The  second  section  is  retrospective  and  declaratory :  Bex  v.  Durs- 
ley,  5  B.  Ad.  A65.  :  the  first  is  prospective  only  :  Bex  v.  But/iiii,  5  £» 
^  Ad.  215. 
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1834.      pauper  was  not  strictly  underlet;  it  only  appears  that 
The  K  NG     ^^^^  pauper  put  up  a  bed  in  it,  and  the  persons  who 
against       slept  there  paid  him  a  certain  sum  per  week. 

The  Inhabit-         ^  ^  f 

ants  of 

Lord  Denman  C.  J.  It  is  obvious  that  in  this  act 
the  legislature  had  something  in  view  which  it  is  very 
doubtful  if  they  have  effected.  We  will  take  time  to 
look  into  the  statutes. 

Cur,  adv.  vult. 

On  a  subsequent  day  in  the  same  term, 

^  Lord  Denman  C.  J.  said :  In  Rex  v.  Iver^  we  are  of 
opinion,  on  reference  to  the  statutes,  that  the  renting  of 
the  two  houses  did  confer  a  settlement  under  6  G.  4?. 
c,  57,  The  order  of  sessions  will  therefore  be  confirmed. 

Order  of  sessions  confirmed. 


Saturdai/f 
May  3d. 


The  King  against  The  Inhabitants  of 

WOOTTON. 


A  settlement 
was  gained 
under  6  G.  4. 
c.  57*  by  rent- 
ing, under  dis- 
tinct hirings,  of 
the  same  owner, 
for  the  same 
year,  two  dwell- 
ing-houses, (one 
of  which  the 
tenant  under- 
let, and  never 
personally  oc- 
cupied,) at  the 
rents  of  8/.  and 
51.  a  year,  in 
dilferent  parts 
of  a  parish. 


appeal  against  an  order  removing  Robert  Hall 
and  his  family  from  the  parish  of  Wootto?i,  in  Ox- 
Jbrdshire,  to  the  parish  of  St,  Mary  in  Wallingford, 
Berkshire^  the  sessions  quashed  the  order,  subject  to  the 
opinion  of  this  Court  upon  the  following  case:  — 

The  pauper,  Robert  Hall,  being  legally  settled  in  the 
parish  of  St,  Mary,  about  the  year  1800  became  tenant 
of  a  cottage  in  the  parish  of  Wootton,  at  the  yearly  rent 
of  8/.,  and  resided  in  it,  with  his  wife  and  family,  until 
Tebniary  1832.    In  Aiiril  1827,  a  son-in-law  of  the 

pauper 
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pauper  Robert  Hall  applied  to  HalV^  landlord,  Mr. 
Harris^  and  wished  to  become  his  tenant  of  another 
of  his  cottages  in  a  different  part  of  the  parish  of  Wool- 
ton:  Harris  declined  taking  the  son-in-law  as  his 
tenant,  but  agreed  to  let  the  cottage  to  the  pauper  at 
5/.  a  year.  The  pauper  never  occupied  this  last-men- 
tioned cottage ;  but  on  the  same  day  he  let  it  at  the 
same  rent  to  his  son-in-law,  who  immediately  took  pos- 
session of  it,  and  resided  in  it  for  about  three  years  and 
a  half,  when  he  quitted  it,  and  the  possession  thereof 
was  forthwith  given  to  and  accepted  by  Mr.  Harris* 
The  rent  for  the  cottage  occupied  by  the  son-in-laW 
was  paid  by  him  to  the  pauper,  who  paid  the  rent  for 
both  the  cottages  to  Mr.  Harris;  and  Harris  gave  a 
receipt  for  the  same,  amounting  to  13/.,  stating  that 
such  sum  was  paid  by  the  pauper  for  one  year's  rent  of 
the  two  cottages. 

Sir  James  Scarlett  in  support  of  the  order  of  sessions. 
The  settlement  in  Wootton  was  acquired  before  the 
passing  of  1  W,  4.  c,  18.,  which,  in  s.  1.,  after  reciting 
the  second  section  of  6  G.  4.  c.  57.,  enacts,  "  that  from 
and  after  the  passing  of  this  act,  no  person  shall  acquire 
a  settlement  in  any  parish  by  or  by  reason  of  such 
yearly  hiring  of  a  dwelling-house  or  building,  or  of 
land,  or  of  both,  as  in  the  said  act  expressed,  unless 
such  house  or  building,  or  land,  shall  be  actuallti 
occupied  (a)  under  such  yearly  hiring  in  the  same 
parish,  hy  the  person  hiring  the  same,  for  the  term  of  one 
whole  year,  at  the  least."  Several  cases  shew  thatj 
before  the  passing  of  that  act,  it  was  not  necessary 

(fl)  See  Bex  v.  St,  Nicholas  Rochester,  5B.  ^  Ad,  219. 

that 
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WoOTTON* 


that  the  whole  of  the  premises  hired  should  be  actually 
occupied  by  the  person  hiring ;  and  the  first  section 
cf  the  act  is  not  retrospective.  Rex  v.  Iver  (a),  decided 
in  last  Hilar?/  term,  on  the  statute  6  G.  4.  c.  57.}  is  in 
point. 


Cooper  contra.  It  certainly  is  established  by  Ile^:  v* 
Ruthin  (b),  that  1  JV.  4.  c.  18.  5.  1.  is  prospective  only  t 
the  present  case  therefore  turns  on  6  G.  4.  c.  57.  s,  2. 
It  may  be  a  question  whether  the  cases  have  conclu- 
sively decided  that  underletting  part  of  the  premises 
hired  will  not  prevent  the  gaining  of  a  settlement,  where 
the  party  hiring  never  personally  occupied  the  premises 
underlet,  but  merely  took  them  and  put  in  another 
tenant.  But,  assuming  that  to  be  decided,  the  present 
case  is  distinguishable  from  Rea:  v.  Iver  {a)  on  this 
ground,  that  the  two  houses,  here,  are  separate  and  dis- 
tinct from  each  other,  and  in  different  parts  of  the  parish, 
whereas,  in  Rex  v.  Iver^  the  two  houses  were  adjoining 
each  other,  had  one  continuous  roof,  and  stood  together 
apart  from  other  houses,  so  as  to  form  one  separate  and 
distinct  building.  The  question  therefore  arises,  whe- 
ther the  words  in  the  statute,  unless  such  tenement 
shall  consist  of  a  separate  and  distinct  dwelling-house 
or  building,  or  of  land,  or  of  both,"  apply  to  two  dwell- 
ing-houses rented  in  different  parts  of  a  parish.  No 
case  has  gone  so  far.  [^Littledale  J.  Suppose  the  per- 
son lived  part  of  the  week  in  one  house  and  part  in  the 
other.]  No  settlement  would  be  gained.  Two  dwell- 
ing-houses do  not  answer  to  the  words  of  the  statute. 
In  Rex  v.  Macclesfield  (c),  the  Court  relied  upon  the 

(a)  Ante,  p.  228.  {b)  5  B.  ^  Ad,  215. 

(c)  2JB.     Jd.  870. 
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premises  forming  one  distinct  building.  In  Rex  v. 
Tadcaster  («),  it  was  held  that  a  house  and  building 
might  be  joined  to  give  a  settlement ;  but  the  distinction 
between  that  case  and  the  present  appears  from  the 
reason  there  given  by  Parke  J.,  namely,  that  if  these 
could  not  be  joined,  the  renting  of  a  dwelling-house 
which  had  any  building,  even  a  pig-stye,  connected 
with  it,  must  fail  to  confer  a  settlement,  if  both  were 
held  at  an  entire  rent,  though  of  lOOZ.  LUtledale  J. 
says  in  that  case,  that  a  tenement,  within  the  meaning 
of  the  statute,  may  consist  of  several  parts  not  contigu- 
ous to  one  another ;  and  this  is  not  disputed ;  but 
"  a  dwelling-house"  cannot  be  held  to  consist  of  several 
dwelling-houses.  In  all  the  judgments  delivered  in  Rex 
V.  Tadcaster  (a),  "dwelling-house"  and  "  building" 
are  treated  as  distinct  things. 


1834. 

The  King 
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LiTTLEDALE  J.  (J)),  I  think  that  in  this  case  a  settle- 
ment was  gained.  It  is  nearly  the  same  in  its  circum- 
stances as  Rex  v.  Iver  [c) ;  but,  independently  of  that 
decision,  I  think  the  sense  of  the  words  in  question  is 
not  confined  to  a  single  dwelling-house.  The  tenement, 
by  renting  which  a  settlement  may  be  gained,  is  de- 
scribed in  nearly  the  same  words  in  the  three  statutes, 
59  G.3.  C.50.,  6  G.4.C.57.,  and  c.  18.;  and  I  take 

the  meaning  to  have  been,  that  the  tenement  should 
consist  of  something  in  the  nature  of  land  ;  not,  for 
instance,  tithes;  but  something  capable  of  a  regular 
occupation.  If  such  a  case  as  this  be  not  included,  the 
language  of  the  act,  so  far,  fails  to  operate  according  to 

(a)  4  B.  ^  Ad.  705. 

(b)  Lord  Denman  C.  J,  was  attending  the  Privy  Couneil. 

(c)  Ante,  p.  228, 

the 
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the  intention.  Looking  at  the  words,  "  a  separate  and 
distinct  dwelling-house  or  building,  or  land,  or  both," 
I  think  it  makes  no  difference  whether  two  or  more  of 
these  descriptions  of  tenement  be  held,  or  one  distinct 
and  separate  one  of  either  kind.  All  that  is  requisite 
is,  that  the  tenement  in  respect  of  which  a  settlement  is 
claimed  shall  be  either  one  or  another  of  those  three,  or 
several  of  any.  The  meaning  of  the  word  tenement  has 
been  narrowed  by  these  acts,  but  not  to  the  extent  con- 
tended for* 

Pa-TTESon  J.  Bex  v.  Macclesfield  {a)  does  not  go  so 
far  as  this  case;  the  decision,  if  it  had  gone  to  that 
extent,  would  have  been  extrajudicial.  But  I  am  of 
opinion  that  the  renting  here  also  was  within  the  act. 
I  have  always  thought  that  the  words  "  a  separate  and 
distinct  dwelling-house  or  building, "  in  these  statutes, 
meant,  separate  and  distinct  as  to  any  other  person : 
that  the  tenant  should  not  hold  part  of  a  house.  But 
the  renting,  to  give  a  settlement,  may  be  of  more  than 
"  a  dwelling-house  or  building,  or  land,  or  bothj"  in 
the  limited  sense  contended  for. 

Williams  J.  The  act  59  G.  3.  c,  50.  was  intro- 
duced to  avoid  those  perplexing  discussions  which  had 
arisen  as  to  the  kinds  of  tenement  which  had,  before 
that  time,  been  held  to  confer  a  settlement,  and  which, 
being  sometimes  made  up  of  small  items,  as,  for  in- 
stance, a  cow- tenement  and  potato  land  (h)  were  very 
litigious  and'  vexatious.  That  statute,  therefore^  was 
introduced,  confining  the  description  of  the  tenement 

(o)  2B.     Ad.  870.       (6)  See  Rex  v.  Benneworth,  ^  B,  ^  C,  775, 

in 
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in  question  to  land,  and  houses  and  buildings.  But 
then  it  became  necessary  to  provide  against  the  joining 
together  portions  of  different  houses  to  make  up  a 
tenement,  which  would  still  have  left  great  room  for 
dispute;  and  therefore  it  was  enacted  in  59  G,  3.  c.  50. 
(and  the  enactment  was  continued  in  the  subsequent 
statutes),  that  the  dwelling-house  or  building  must  be 
separate  and  distinct :  and  I  agree  that  if  they  be  not 
so,  a  settlement  cannot  be  gained.  But  the  meaning  of 
the  legislature  in  using  the  words  "  a  separate  and  dis- 
tinct dwelling-house  and  building,"  no  doubt  was,  that 
there  should  be  entire  holdings,  and  that  settlements 
should  not  be  gained  by  a  split  or  subdivided  tenement. 
In  this  case  two  things  were  held  by  the  tenant,  both  of 
which  are  within  the  express  language  of  the  act :  he 
therefore  gained  a  settlement. 

Order  of  sessions  confirmed. 
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Saturday, 
May  5d. 


The  King  against  The  Inhabitants  of 
Newtown. 


Pauper  agreed  appeal  against  an  order  removing  John  Stanley 

by  parol  to  go  i  i  •  /> 

and  his  family  from  the  parish  of  Newtown,  Mont- 
gomeryshire,  to  the  parish  of  Berriew  in  the  same  county, 
the  sessions  quashed  the  order,  subject  to  the  opinion  of 
this  Court  upon  the  following  case :  — 

The  pauper  acquired  a  settlement  in  Berriew  as  a 
servant  in  husbandry.  Immediately  on  leaving  such 
service,  when  he  was  twenty-one  years  old,  and  un- 
married, and  without  child  or  children,  he  agreed  by 
parol  with  John  Williams,  a  master  flannel  manufacturer 
in  Newtoim,  for  three  years  to  learn  the  art  of  weaving 
flannels,  and  was  to  be  paid  by  his  said  master  one  half 
of  what  he  could  get,  and  to  find  himself  meat,  drink, 
clothes,  washing,  and  lodging,  and  the  master  was  to 
have  the  other  half  for  teaching  him  the  art  of  weav- 
ing. The  pauper  thereupon  went  and  remained  in  the 
said  John  Williams^s  employ  six  weeks,  and  during  that 
time  wove  for  him  two  pieces  of  flannel.  The  pauper 
then  left  J,  W,  by  consent,  and  the  said  pauper  there- 


go 

to  W.,  a  flannel 
manufacturer, 
for  three  yearSy 
1o  learn  flannel 
weaving,  and 
was  to  be  paid 
half  his  earn- 
ings and  find 
himself  neces- 
saries, and  the 
master  to  have 
the  other  half 
for  teaching 
him  the  art. 
Pauper  went 
into  fT.'s  em- 
ploy, and  wove 
some  flannel; 
he  then  left 
W.  by  consent, 
and  went  to 
E.,  another 
flannel  manu- 
facturer, told 
him  of  his 
former  em- 
ployment with 
/r. ,  and  re- 
quested E.  to 
take  him  on 
the  same 
terms;  but  E, 
told  him  that 

one  year  would  upou  applied  to  James  Evans,  another  master  flannel 

be  loag 

enough,  if  he  manufacturer  in  Newtown,  to  take  him  on  the  same 
was  agood^      terms  as  J.  W,  had,  and  informed  him  of  his  having 

had  also  some 

conversation  as  to  what  pauper  had  learnt  with  W,  The  sessions  further  stated,  **  that 
the  pauper  agreed  to  go  to  E.  for  twelve  months  to  learn  weaving,  and  E.  agreed  to  take 
him,  and  teach  it,  and  give  him  half  his  earnings and  that  the  pauper  went  to  E.,  and 
worked  with  him  for  the  year,  on  the  former  terms ;  they  also  found  that  the  pauper  could 
not  leave  or  be  turned  away  during  the  twelve  months;  and  they  decided,  subject  to  a  case, 
that  the  pauper  thereby  gained  a  settlement : 

Held,  (notwithstanding  the  conclusion  drawn  by  the  sessions  as  to  the  power  of  leaving 
or  of  turning  away,)  that  the  object  of  the  pauper's  engagement  with  E.  was  learning,  not 
service,  and,  therefore,  that  it  was  an  imperfect  contract  of  apprenticeship. 

lef 
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Newtown. 


left  J.  W,,  and  what  the  contract  with  him  was,  and  18S4?. 
how  he  had  been  employed  by  him,  and  particularly  ^^^^ 
that  he  had  been  employed  by  him  to  make  slays,  and  against 

^  ->  '  Thelnhabit- 

could  throw  the  shuttle,  but  had  had  bad  slays  {a)  to       ants  of 
work  with :   to  which  Evans  said  that  the .  pauper's 
having  had  bad  slays  to  weave  with  would  improve  him, 
and  as  to  throwing  the  shuttle  it  was  no  more  than  a 
tailor  threading  his  needle ;  that  he  would  take  him  on 
the  same  terms  he  had  been  with  J,  W,,  but  for  twelve 
months  only,  adding  that  twelve  months  would  be  long 
enough  if  he  was  a  good  boy.    The  pauper  agreed 
to  go  to  Evans  for  twelve  months  to  learn  the  art  of 
weavhig,  and  the  said  Evans  engaged  to  take  him  and 
to  teach  Mm  the  art  of  *meaving^  and  to  give  him  half  of 
his  earnings.    The  pauper  went  to  Evans  on  the  follow- 
ing day,  and  continued  to  weave  flannels  in  his  master's 
room,  from  his  master's  materials,  and  with  his  loom,  to 
the  end  of  the  year,  on  the  terms  originally  agreed  upon. 
The  pauper  could  not  leave  nor  he  turned  anxiay  during 
the  twelve  months^  and  was  paid  by  his  master  one  half 
of  what  he  earned,  and  his  master  kept  the  other  half 
for  teaching  him  the  trade.    He  found  himself  meat, 
drink,  clothes,  washing,  and  lodging,  and  lodged  during 
the  above  time  with  his  mother  in  the  parish  of  'Ne*m* 
torn.    After  his  time  was  up  with  Evans  he  began  to 
weave  by  the  piece;  then  he  had  all  he  got,  like  other 
workmen. 


J".  H,  Lloyd  and  Coiding  in  support  of  the  order  of 
sessions.    This  was  a  contract  of  hiring  and  service, 


(a)  Slay,  or  sley,  a  weaver's  reed.  See  JoknsorCs  Dictionaryhy  Todd, — 
That  part  of  a  loom  which  strikes  up  the  work.    Asfis  Dictionary, 

and 
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and  not  an  imperfect  contract  of  apprenticeship.  The 
sessions  have,  in  eifect,  found  so,  by  stating  that  the 
pauper  could  not  leave  or  be  turned  away  during  the 
twelve  months,  [Lord  Denman  C.  J.  They  have 
stated  facts,  and  perhaps  assumed  that  as  a  consequence 
of  them,  which  does  not  follow.]  If  there  is  a  doubt  as 
to  that,  the  case  should  go  back  to  be  re-stated.  [_Little- 
dale  J.  They  state  that  the  pauper  agreed  to  go  to 
Evans  to  learn  weaving,  and  that  he  engaged  to  teach 
it.  That  may  be  the  substance  of  what  passed  between 
the  parties.  The  sessions  are  not  obliged  to  set  down 
the  very  words  ;  it  is  more  regular  to  state  the  effect  (a).] 
Rex  V.  Crediton  (b)  was  a  different  case  from  this ;  there 
the  sessions  had  found  that  the  contract  was  for  appren- 
ticeship, and  the  Court  acquiesced  in  their  finding. 
If  the  sessions  may  decide  as  to  the  effect  of  the  con- 
tract, they  may  say  what  relation  it  created  between 
the  parties.  Here  they  have  stated  that  the  parties  had 
a  certain  intention  in  entering  upon  the  engagement; 
but  the  conclusion  they  have  afterwards  drawn  from  the 
facts,  as  to  the  relative  rights  of  the  parties  under  the 
contract,  is  inconsistent  with  that,  and  is  now  said  to  be 
erroneous.  If  their  finding  on  the  latter  point  is 
not  conclusive,  the  case  ought  to  be  sent  back,  in 
order  that  they  may  state  whether  the  relation  of 
master  and  servant  was  created  here  or  not.  [Lord 
Denman  C.  J.  They  must  have  wanted  our  direction 
on  that  intermediate  fact,  or  they  would  not  have 
sent  the  case.]  The  question  is,  whether  this  Court 
will  confirm  the  judgment  of  the  sessions,  or  dis- 


(a)  See  Rex  v.  Shebbear,  1  Eastj  73. 


{b)  2  B.  4:  Ad.  495. 

turb 
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turb  it  upon  their  imperfect  finding.  Rex  v.  Eccles- 
ton  («),  where  the  contract  was  held  to  be  for  hiring  and 
service,  is  nearly  the  same  as  the  present  case,  and 
neither  is  materially  distinguishable  from  Rex  v.  Little 
Bolton  (b),  \_Littledale  J.  Here  the  object  for  which 
the  pauper  agreed  with  Evans  was  to  learn ;  in  Rex  v. 
Eccleston  [a]  the  agreement  was  that  the  pauper  should 
serve,  though  it  is  said  the  master  was  to  teach.  Patte- 
son  J.  There  is  nothing  here  that  shews  an  engage- 
ment for  service,  except  the  finding  of  the  sessions  that 
neither  party  could  rescind  the  contract.  And  the 
modern  cases  shew  that,  if  not  a  contract  to  serve^  it 
was  a  defective  contract  of  apprenticeship.]  The  infer- 
ence drawn  by  the  sessions  is  correct.  The  master 
agreed  to  pay  the  pauper  for  his  services,  as  well  as  to 
teach  him,  and  the  services  were  of  value.  The  pauper 
was  to  find  himself  necessaries,  which  is  not  usually  the 
case  in  contracts  of  apprenticeship.  The  contract  was 
only  for  a  year,  and  was  not  even  reduced  to  writing. 

N.  R,  Clarke  contra.  Where,  on  the  statement  of  a 
sessions  case,  it  is  doubtful  whether  a  particular  fact 
existed,  the  finding  of  the  sessions  may  decide  it;  but 
where  the  sessions  state  all  the  facts,  and  then  draw 
a  conclusion  from  them,  this  Court  is  not  bound  by 
the  finding.  In  Rex  v.  St.  Margaret's,  King's  Lynn  (c), 
which  resembled  this  case,  the  Court  held  that  the  con- 
tract was  an  imperfect  contract  of  apprenticeship,  though 
the  sessions  had  decided  that  the  pauper  gained  a  settle- 
ment by  hiring  and  service.  In  Rex  v.  Edingale  {d), 
this  Court  put  the  same  construction  on  a  like  contract, 

(a)  2jE;as^298.  (b)  Cald.  367. 

(c)  6  ^.  ^  C.  97.  (d)  10  B,  ^  C.  739. 
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assigning  as  a  reason,  that  the  object  of  the  parties, 
expressed  at  the  time  of  the  agreement,  was,  that  the 
pauper  should  learn  the  trade.  Rex  v.  Combe  (a),  there 
cited,  is  to  a  similar  effect.  The  facts  here  strongly 
support  the  same  construction.  In  the  contract  with 
Williams  the  object  was  learning,  and  that  with  Evans 
was  on  the  same  terms.  All  that  is  stated  of  the 
conversation  between  Evans  and  the  pauper,  tends 
strongly  to  shew  the  intention.  The  terms  of  the  con- 
tract being  stated,  this  Court  is  to  judge  of  its  effect : 
the  statement  that  the  pauper  could  not  leave  or  be 
sent  away  during  the  year,  is  only  the  suggestion  of  the 
Court  below.  The  doctrine  on  this  subject  has  under- 
gone some  variations  from  the  time  of  the  decision  in 
Hex  V.  Little  Bolton  (b) ;  but  the  plain  and  intelligible 
rule  is  that  laid  down  by  Bayley  J.  in  Rex  v.  Edin-^ 
gale  (c),  viz.  "  That  where  the  substantial  object  of  the 
parties  to  a  contract  is  to  learn,  and  not  to  serve,  the 
contract  should  be  deemed  one  of  apprenticeship,  and 
not  of  hiring  and  service.'* 


LiTTLEDALE  J.  {d)  There  has  certainly  been  some  un- 
dulation of  opinion  in  the  Court  at  different  times  on  this 
subject;  but  I  think  we  are  bound  by  the  last  decision. 
The  present  case  is  like  Rex  v.  Crediton  {e\  but  stronger; 
and  there,  as  in  this  case,  the  pauper  found  his  own 
board  and  lodging.  On  the  facts  of  this  case,  as  found 
by  the  sessions,  I  think  the  contract  was  for  learning, 
and  was  not  a  hiring  for  service.   In  Rex  v-  Eccleston  {g)y 


[a)  8B.  ^  a  82.  {b)  Cald.  567, 

(c)  10£.  4;  C.  742. 

(rf)  Lord  Denman  C.  J.  left  the  Court  during  the  argument, 
(e)  2B.  ^  Ad,  495,  (g)  2  East,  299. 


the 
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Newtown. 


the  contract  was,  generally,  "  to  serve."    Here,  by  the  1834. 
agreement,  the  pauper  was  to  learn  the  art  of  weaving  ■pJ^TkT'o 
flannels,  and  the  master  was  to  have  half  his  earnings  against 

^      The  Inhabit- 

for  teaching.  The  master's  observation,  that  twelve  ants  of 
months  would  be  long  enough  if  the  pauper  was  a  good 
boy,  strongly  shews  the  intention  of  the  parties  to  have 
been  teaching  and  learning ;  and  their  language  through- 
out has  the  same  tendency.  If  the  master  had  gone 
into  a  different  business,  I  should  doubt  if  he  could  have 
insisted  on  employing  the  pauper  in  it :  I  question 
whether  he  had  a  right  to  employ  him  in  any  thing  but 
weaving  flannels.  Upon  the  whole,  there  is  nothing 
here  to  shew  a  hiring  for  the  purpose  of  service,  and  I 
think  that  an  apprenticeship  was  not  merely  the  primary, 
but  the  only  object  of  the  contract. 

Patteson  J.  I  cannot  distinguish  this  case  from 
Rex  V.  Crediton  {a),  and,  being  bound  by  that  authority, 
we  must  decide  accordingly.  I  confess  I  am  also  unable 
to  distinguish  the  case  from  Rea:  v.  Burhach  (b),  but  I 
think  that  is  overruled  by  Bex  v.  Creditoii  {a).  The 
distinction  between  cases  where  the  agreement  is  to 
work,  or  to  serve,  and  where  it  is  to  learn,  seems  to  have 
been  first  distinctly  taken  by  Lord  Ellenborough  in  Rex 
V.  Bilborough  {c) ;  yet,  in  Rex  v.  St.  Margarefs^  King^s 
Jjynn  {d),  the  boy's  agreement  was  "  to  serve  for  four 
years,"  and  that  was  held  an  imperfect  contract  of  ap- 
prenticeship. I  cannot  reconcile  the  cases;  but  ever 
since  Rex  v.  Bilborough  (c),  the  current  of  opinion  has 

(a)  2B.^  Ad.  493.        (6)  1  M.  4;  S.  570.       (c)  I  B.  ^  Aid.  116. 

(d)  6  B.  ^  C.  97.  The  same  words  are  stated  in  Rex  v.  Edingalej 
\0B.  ^  C.  739.,  where  the  agreement  was  held  to  be  a  defective  contract 
of  apprenticeship. 

been 
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been  to  consider  agreements  like  the  present  as  im- 
perfect contracts  of  apprenticeship. 

Williams  J.  I  agree  in  the  opinion  expressed  by 
Mr.  Justice  Lawrence  in  Ilex  v.  Eccleston  («),  of  the  im- 
portance, in  these  cases,  of  adhering  to  what  has  been 
once  expressly  determined.  When  the  Court  begins  to 
decide  them  on  nice  and  evanescent  distinctions,  infinite 
trouble  is  occasioned.  The  tendency  of  opinion  latterly 
has  been  to  treat  agreements  like  this  as  imperfect  con- 
tracts of  apprenticeship;  and  without  considering  the 
several  instances  in  which  an  inclination  has  been  shewn 
to  depart  from  the  doctrine  laid  down  in  Rex  v.  Little 
Bolton  {h\  it  is  enough  to  say,  that  I  think  the  present 
case  is  not  distinguishable  from  Rex  v.  Crediton  (e),  and 
ought  to  be  governed  by  it. 

Order  of  sessions  quashed  [d)» 


(a)  2  East,  302.  (6)  Cald.  567.  (c)  2  B.^  Ad.  493. 

(d)  By  4  &  5  ^.  4.  c.  76.  s.  64.,  it  is  enacted,  that  from  and  after  the 
passing  of  this  act,  (14th  of  August  1834)  no  settlement  shall  be  acquired 
by  hiring  and  service,  or  by  residence  under  the  same."  And  by  sect.  65., 
<«  no  person  under  any  contract  of  hiring  and  service  not  completed  at 
the  time  of  the  passing  of  this  act,  shall  acquire,  or  be  deemed  or 
adjudged  to  have  acquired,  any  settlement  by  reason  of  such  hiring  and 
service,  or  of  any  residence  under  the  same. " 
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The  King  against  Martin  Nockolds  and  the  saturdayy 
Churchwardens  and  Overseers  of  Wistow. 


ON  appeal  to  the  Huntingdoti  quarter  sessions  [April  An  inclosure 
act  directed, 

1833)  by  the  Rev.  George  Mingai/e,  against  an  that  the  com- 

.  ,  ..  missioner  there- 

award  made  by  Martin  Jyoc/colas,  the  commissioner  ap-  by  appointed 
pointed  by  an  act  of  11  G.  4.  c.  5,  (private),  "for  in-  a^a"rd,  or 
closing  lands  in  the  parish  of  TVistow,  in  the  county  of  ^om^^^fl^' 

or  ^  J         writing  to  be 

Hunfins^don,  and  for  extinguishini^  the  tithes  of  the  said  annexed  thereto, 

^  o  o  ascertain  the 

parish      and  on  which  appeal  the  said  M,  N.^  and  the  quantity  of 

wheat  equal  to 

churchwardens  and  overseers  of  Wistow  were  the  re-  the  annual 
spondents,  the  sessions  decided  in  favour  of  the  appeal,  tithes  in  the 

parish  of  W.y 

and  should  afterwards  determine  the  value  of  such  wheat  in  money,  and  charge  and  ap- 
portion the  amount  on  the  lands  and  tenements  in  W.,  which  sum  was  to  be  paid  to  the 
rector  quarterly,  the  first  payment  to  be  on  the  25th  of  March  next  after  the  execution  of 
the  award,  or  such  earlier  day  as  the  commissioner  by  his  award  or  by  such  previous 
writing  should  appoint ;  and  the  tithes  were  to  cease  from  the  apportionment  of  such  rent, 
or  at  such  other  time  as  the  commissioner  by  any  writing  should  appoint.  The  act  also 
directed,  that  if  any  person  should  think  himself  aggrieved  by  any  thing  done  in  pursuance 
thereof,  he  might  appeal  to  the  sessions  within  four  calendar  months  next  after  the  cause  of 
complaint  should  have  arisen. 

The  commissioner,  by  writing  dated  5d  October  1832,  fixed  the  corn  rent  in  the  pro- 
portions stated  in  a  schedule  which  was  annexed,  and  appointed  the  payments  to  begin 
from  25th  December  then  next,  and  the  tithes  to  cease  from  29th  September  then  last.  His 
award  was  not  made  till  January  1833.  The  rector  appealed  at  the  Easter  sessions,  ^prU 
9th  1833,  on  the  ground  that  his  equivalent  for  the  tithes  was  assessed  too  low: 

Held,  that  the  previous  writing  of  the  commissioner  was  operative  before  the  making  of 
the  award ;  that  the  cause  of  complaint  arose  on  the  execution  of  such  writing,  and,  there- 
fore, that  the  appeal  was  too  late. 

The  act  directed,  that  all  notices  necessary  to  be  given  by  the  commissioner  should  be 
given  by  advertisement  in  a  certain  paper,  and  by  affixing  such  notice  on  the  church  door 
eight  days  before  the  time  for  doing  the  business  to  be  notified.  The  commissioner  on 
executing  the  above  writing,  sent  the  appellant  a  copy  of  the  schedule,  with  notice  of  the 
tithes  having  been  extinguished  and  the  corn  rents  assessed,  but  the  schedule  in  no  way 
referred  to  the  writing.  He  also  published  notices  in  the  newspaper  and  on  the  church 
door,  declaring  that  he  had  assessed  the  corn  rents  by  writing  of  the  5d  of  October,  which 
was  deposited  with  the  clerk  (whose  address  was  given)  in  London,  and  these  last-men- 
tioned notices  further  stated  the  days  when  the  tithes  were  to  cease,  and  on  which  the  rents 
were  to  be  payable.  Ifalso  appeared  by  a  correspondence,  that  the  matter  which  formed 
the  ground  of  the  appeal  was  in  fact  known  to  the  appellant  before  the  15th  of  December 
1832  : 

Held,  that  supposing  any  notice  to  the  appellant  to  have  been  necessary,  (and,  semble,  it 
was  not,)  he  had,  by  the  communications  above  stated,  sufficient  notice  of  the  cause  of 
complaint  to  have  appealed  within  four  months. 

Vol.  I.  S  subject 
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subject  to  the  opinion  of  this  Court  on  the  following 
case :  — 

The  twenty-fifth  section  of  the  act  is  as  follows. 
"  And  be  it  further  enacted,  that  the  said  commissioner 
shall  and  he  is  hereby  required  within  twelve  months 
after  the  passing  of  this  act,  to  ascertain  and  distinguish 
the  yearly  value  of  all  the  tithes,  and  of  all  modusesy 
compositions,  and  other  payments  (if  any)  in  lieu  of 
tithes,  which  shall  be  arising,  issuing,  or  renewing  out  of 
and  from  any  of  the  said  lands  in  the  said  parish  of 
Wzstow  hereby  directed  to  be  divided,  allotted,  and  in- 
closed, and  out  of  and  from  all  and  every  the  gardens, 
orchards,  and  other  ancient  and  inclosed  lands  and 
grounds  in  the  said  parish,  and  due  and  payable  to  the 
said  rector ;  and  in  making  such  valuation,  the  tithes  of 
all  such  lands  and  grounds  hereby  directed  to  be  divided, 
&c.,  and  of  all  the  ancient  and  inclosed  lands  and  grounds, 
(except  the  inclosed  fen  lands  and  grounds),  as  shall  be 
arable,  shall  be  deemed  equal  in  value  to  one  fifth  part 
of  the  annual  net  value  of  the  said  lands  and  grounds ; 
and  the  tithes  of  all  such  inclosed  fen  lands  and  grounds 
shall  be  deemed  equal  in  value  to  one  seventh  part,  &c.; 
and  the  tithes  of  ail  other  lands  and  grounds  in  the  said 
parish  shall  be  deemed  equal  in  value  to  one  eighth 
part,  &c.  after  deducting  the  lands  or  grounds  set  out  for 
roads^  and  the  allotments  hereinbefore  directed  to  be  set 
out  for  the  purposes  of  getting  stone,  chalk,  gravel,  and 
other  materials  :  And  the  said  commissioner  shall,  and 
he  is  hereby  required,  in  the  next  place,  by  and  from 
the  London  Gazette,  or  by  such  other  means  as  he  shall 
think  proper,  to  ascertain  what  has  been  the  average 
price  of  a  bushel  (imperial  measure)  of  good  market- 
able wheat,  in  the  county  of  Huntingdon^  for  seven 

years 
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years  next  before  the  passing  of  this  act,  and  shall,  in  1834. 
and  by  his  award,  or  hy  sorne  previous  writing  under  his 

^    ^  The  King 

hand^  and  to  be  annexed  thereto.,  ascertain  and  distinctly  against 
set  forth  what  quantity,  and  how  many  bushels  of  such 
wheat  will,  in  his  judgment,  be  equal  to  the  annual 
value  of  the  said  tithes;  and  after  such  valuation  and 
ascertainment,  the  said  commissioner  shall  and  he  is 
hereby  required  to  determine  what  sum  of  money  will 
be  equivalent  to  the  value  of  the  quantity  of  wheat  so 
ascertained ;  and  such  sum  of  money  shall  be  charged 
and  apportioned  by  the  said  commissioner  upon  such 
lands  and  tenements  of  each  and  every  proprietor,  and 
in  such  manner  as  the  said  commissioner  shall  think 
just ;  and  such  sum  of  money,  when  so  apportioned  and 
charged,  shall  be  issuing  out  of  the  lands  and  tenements 
which  shall  be  charged  therewith  by  the  said  commis- 
sioner, and  shall  be  paid  and  payable  by  the  person  or 
persons  who,  for  the  time^  being,  shall  be  in  the  occu- 
pation of  such  lands  and  tenements,  to  the  said  rector 
and  his  successors  for  ever,  (unless  the  same  shall  be 
altered  by  the  ways  and  means  hereinafter  mentioned 
and  provided,)  by  four  equal  quarterly  payments,  -that 
is  to  say,  on,  &c.  the  first  payment  whereof  shall  be 
made  on  the  25th  day  of  March  next  after  the  execution 
of  the  said  award,  or  such  earlier  quarterly  day  of  pay- 
ment as  the  said  commissioner  shall  by  such  award,  or 
by  such  previous  writing  under  his  hand  as  aforesaid, 
direct  or  appoint."  The  section  further  stated,  "  that 
the  said  rent  should  be  in  lieu  and  full  discharge  of  all 
tithes,  moduses,  &c.  in  Wistow,  and  that  from  and  after 
the  apportionment  of  the  said  rent  as  before  provided, 
or  at  such  other  times  as  the  said  commissioner  by  any 
"(soriting  under  his  hand  should  fix  and  appoint,  all  tithes, 

S  2  moduses, 
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1834.      moduses,  &c.  within  the  said  parish  of  JVistow  should 
cease  and  be  for  ever  extinguished." 

The  King  ^    ^  ° 

against  The  Commissioner,  under  the  authority  of  this  clause, 

NOCKOLDS. 

by  writmg  under  his  hand  and  seal,  dated  the  3d  of 
October  1832,  ascertained  and  set  forth  the  quantity  of 
wheat  equal  to  the  annual  value  of  the  tithes,  and  the 
sum  of  money  equal  to  the  quantity  of  such  wheat,  and 
thereby  charged  and  apportioned  such  sum  of  money 
upon  the  lands  and  tenements  of  each  and  every  pro- 
prietor, in  the  proportions  set  forth  in  the  schedule  to 
such  writing;  and  the  commissioner,  by  such  writing, 
directed  the  first  quarterly  payment  of  such  sums  of 
money  or  rent  to  be  made  on  the  25th  of  December  then 
next,  and  fixed  and  appointed  that  all  tithes  within  the 
said  parish  had  ceased  and  determined,  and  were  for 
ever  extinguished,  at  and  from  the  29th  day  of  September 
then  last.  A  copy  of  the  schedule  to  this  writing  was 
sent  to  the  appellant,  with  notice  of  the  tithes  having 
been  extinguished,  and  the  corn  rents  in  lieu  thereof 
having  been  charged  and  fixed,  which  copy  it  appeared 
had  been  received  by  the  appellant  early  in  October 
1832;  but  such  copy  of  the  schedule  did  not  in  any 
manner  refer  to  the  aforesaid  writing  respecting  the  ex- 
tinguishment of  the  tithes,  nor  did  it  mention  or  notice 
the  extinguishment  of  such  tithes  in  any  manner,  but  it 
was  merely  a  copy  of  the  schedule  of  the  several  allot- 
ments, old  inclosures,  homesteads,  gardens,  &c.  in 
Wistow,  the  yearly  corn  rents  or  sums  charged  thereon, 
and  the  quantity  and  number  of  bushels  of  wheat  equal 
to  the  annual  value  of  the  tithes  thereof  respectively.  A 
notice  signed  by  the  commissioner  declaratory  of  the 
tithes  having  been  extinguished,  and  the  corn  rents  fixed 
and  charged  in  lieu  thereof,  was  fixed  to  the  church 

door 
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door  of  Wzstow  about  the  13th  of  October  1832,  and 
advertised  in  the  Huntingdon  Gazette  on  the  6th  of  that 
month  (a),  the  above  act  having  directed,  (sect.  9.)> 
"  That  all  notices  necessary  to  be  given  by  the  com- 
missioner shall  be  given  by  advertisement  in  the  Hun- 
tingdon Gazette,  or  in  some  nevrspaper  published  within 
the  said  county  of  Huntingdon,  or  in  the  town  of  Cam- 
bridge, and  by  affixion  to  some  principal  door  of  the 
church  of  the  parish  of  TVistow  aforesaid,  eight  days 
at  least  before  the  period  for  doing  the  business  to 
which  such  notice  shall  relate."  (b)    The  allotments 

(a)  These  notices  (which  were  not  set  out  in  the  case)  were  as  follows:  — 
"  Wistow  inclosure.  I,  Martin  Nbckolds,  the  commissioner  appointed 
in  and  by  an  act  of  parliament  made  and  passed,  &c.  (11  G.  4.),  intituled, 
t&c.  do  hereby  give  notice,  that  I  have,  in  pursuance  of  the  said  act,  as- 
certained the  quantity  of  wheat  in  my  judgment  equal  to  the  value  of  the 
tithes  heretofore  arising,  issuing,  or  renewing  out  of  all  and  every  the 
lands  and  grounds  in  the  said  parish  of  W.,  and  due  to  the  rector  thereof ; 
and  have  also  determined  what  sum  of  money  is  equivalent  to  such  quan- 
tity of  wheat ;  and  that  I  have  also,  pursuant  to  the  said  act,  by  writing 
under  my  hand  and  seal,  bearing  date  the  3d  day  of  October  instant, 
charged  and  apportioned  such  sum  of  money  upon  the  lands  and  tene- 
ments of  each  and  every  proprietor,  in  such  manner  as  I  have  thought 
just  and  equitable,  and  have  set  forth  in  a  schedule  to  such  writing 
annexed,  which  writing  is  for  the  present  deposited  with  the  clerk,  at  No.  7. 
Great  James  Street,  Bedford  Row,  London,  for  the  inspection  of  all  parties 
interested ;  which  sums  of  money  are  to  be  henceforth  paid  to  the  said 
rector  or  his  successors  by  four  equal  quarterly  payments,  on  the  25th 
day  of  March,  &c.  in  each  year,  and  are  to  be  in  lieu  and  full  satisfaction 
and  discharge  cf  all  and  all  manner  of  tithes  arising,  issuing,  or  renewing 
out  of,  and  payable  in  respect  of,  all  and  every  the  lands  and  grounds  in 
the  said  parish ;  and  that  I  have  by  the  same  writing  directed  the  first 
payment  of  such  several  sums  to  be  made  on  the  25th  day  of  December 
next ;  and  I  hereby  declare  and  appoint  that  all  and  all  manner  of  tithes 
within  the  said  parish  of  W.,  have  ceased>  and  determined  from  the  29th 
day  of  September  last,  and  that  they  are  thenceforth  for  ever  extinguished. 
Dated  the  3d  October  1832.    Martin  Nockolds." 

(6)  In  some  instances  the  act  expressly  directed  such  notices  to  be 
given ;  but  it  contained  no  direction  as  to  notice,  either  to  the  rector  or 
the  public,  of  the  matters  specified  in  sect.  25.,  except  as  therein  stated. 
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under  the  said  inclosure  had  been  previously  set  out, 
and  possession  thereof  taken  by  the  several  persons 
entitled. 

The  commissioner's  award  was  signed  on  the  17th  of 
January  1833.  The  previous  writing  and  schedule  of 
the  3d  of  October  1832  are  annexed  thereto,  but  the 
award  does  not  in  any  manner  refer  to  or  take  notice 
of  the  rector's  tithes  or  corn  rent  otherwise  than  by  a 
recital  that  the  previous  writing  and  schedule  were 
signed  on  the  3d  of  October  then  last,  and  are  annexed 
to  the  award.  Notice  of  appeal  was  given  on  the  22d 
of  March  1833,  for  the  then  next  quarter  sessions,  which 
were  held  on  the  9th  of  April, 

The  sixtieth  section  of  the  act  provides,  "  That  if 
any  person  shall  think  himself  aggrieved  by  any  thing 
done  in  pursuance  of  this  act,  except  in  cases  where  the 
orders,  acts,  or  determinations  of  the  said  commissioner 
are  declared  to  be  final  and  conclusive,  and  except  also 
in  cases  where  an  issue  at  law  may  be  tried  as  in  the  act 
is  mentioned,  such  person  may  appeal  to  any  general  or 
quarter  sessions  of  the  peace  which  shall  be  held  for  the 
county  of  Huntingdon^  within  four  calendar  months  next 
after  the  cause  of  complaint  shall  have  arisen,  giving  to 
the  said  commissioner  and  to  the  parties  concerned 
notice  in  writing  of  such  appeal  and  of  the  matter 
thereof,  ten  days  at  least  before  such  sessions." 

The  case  set  forth  a  letter,  bearing  date  ISth  of 
December  1832,  written  by  the  commissioner  to  Mr. 
Giraud,  the  appellant's  solicitor,  who  had  applied  to 
him  to  state  in  his  award  that  he  had  deducted  the 
poor's  rates  in  making  his  valuation  for  the  corn  rents. 
In  that  letter  the  commissioner  said  that  he  had  no  objec- 
tion to  insert  such  words  in  his  award  as  would  make  it 
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clear  that  the  corn  rents  were  calculated  as  payable  to 
the  rector  free  from  all  parochial  rates,  such  being  the 
principle  on  which  the  schedule  was  drawn ;  and  he 
suggested  that  this  should  be  arranged  with  his,  the 
commissioner's,  solicitors.  The  statement,  however, 
was  not  inserted,  though  a  similar  application  to  the 
above  was  made  by  the  appellant  when  the  award  was 
executed;  and  the  appellant's  complaint  was,  that  the 
award  did  not  shew  that  the  commissioner,  in  taking 
the  value  of  the  lands,  had  deducted  the  amount  of 
poor's  rate,  nor,  on  the  other  hand,  did  it  direct  that 
the  corn  rent  should  be  payable  free  from  such  rate. 

If  this  Court  should  be  of  opinion  that  the  appeal 
was  entered  in  due  time,  and  also  that  the  commis- 
sioner had  improperly  valued  and  ascertained  the  said 
corn  rent,  then  the  judgment  of  the  sessions  was  to  be 
affirmed,  otherwise  to  be  quashed.  The  case  was  now 
argued  by 

Kelly  and  Gunning  in  support  of  the  order.  (The 
arguments  as  to  the  propriety  of  the  valuation  and 
award  are  omitted,  no  judgment  having  been  given  on 
that  point.)  This  is,  in  terms,  an  appeal  against  the 
award;  and  it  was  in  time,  being  entered  within  four 
months  after  the  award  was  executed.  It  was  not  neces- 
sary to  appeal  within  four  months  from  the  making  of 
the  writing  and  schedule  mentioned  in  the  case:  the 
cause  of  complaint  arose  when  the  commissioner's  de- 
cision was  rendered  complete  by  the  award  ;  not  before. 
Many  things  which  are  necessary  to  perfect  the  final 
estimate,  can  only  be  settled  by  the  award.  For  ex- 
ample, the  tithes  of  certain  lands  are  to  be  deemed 
equal  in  value  to  one  fifth,  one  seventh,  and  one  eighth 
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1834.       of  the  annual  net  value  of  such  lands,  "  after  deducting 
the  lands  or  grounds  set  out  for  roads,"  and  the  allot- 

The  KiKG  ^ 

against       ments  to  be  set  out  for  gettuig  materials.  These  deduc- 
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tions  cannot  be  conclusively  ascertained  till  the  award 
is  made.  The  roads  cannot  be  finally  set  out  till  the 
award  is  made;  and  if  that  is  appealed  against  with 
success,  all  the  deductions,  and  the  valuations  depend- 
ing on  them,  must  be  disturbed :  consequently  an  appeal 
against  these,  before  the  award  was  made,  would  very 
probably  be  useless.  The  equivalent  for  the  tithes,  in 
corn,  is  to  be  fixed  by  the  award,  or  by  some  previous 
writing,  but  which  is  "  to  be  annexed  thereto."  The 
days  foT  payment  of  the  corn  rent  are  to  commence 
with  the  25th  of  March  next  after  the  execution  of  the 
award,  or  such  earlier  day  as  the  commissioner  shall, 
by  his  award,  or  such  previous  writing  (which  is  to  be 
annexed  thereto)  appoint.  The  case  shews  that  the 
commissioner  himself  did  not  consider  the  matter  finally 
determined  till  the  execution  of  the  award.  The  previous 
writing,  with  its  schedule,  could  have  no  legal  validity, 
till  annexed  to  the  award.  It  might  be  contended  that, 
if  the  time  for  appealing  did  not  date  from  the  award,  it 
dated  from  the  first  day  fixed  for  payment  of  the  corn 
rent,  which  was  the  25th  of  December  1832;  but  it  is  un- 
necessary to  insist  on  this.  The  only  matter  of  which  the 
appellant  had,  or  could  legally  have  notice,  was  the  award. 
It  is  true,  a  notice  of  the  schedule  was  given  him,  but 
that  was  superfluous  on  the  part  of  the  commissioner; 
and  the  rector  could  not  appeal  against  the  schedule : 
besides,  the  schedule  afforded  him  no  information  as  to 
the  extinguishment  of  the  tithes ;  it  only  stated  how  the 
corn  rents  had  been  apportioned.  There  was,  indeed, 
a  jreneral  notice  affixed  on  the  church  door,  and  in- 
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serted  in  the  newspapers  for  the  information  of  the 
occupiers,  but  that  did  not  give  the  statements  neces- 
sary to  enable  the  rector  to  appeal,  and  it  referred  to 
the  commissioner's  solicitors  in  London,  where  it  could 
not  be  expected  that  he  should  go  to  make  enquiry. 
The  only  regular  notice  he  could  have  of  the  writing 
mentioned  in  the  statute  and  of  its  contents,  was  by  its 
being  annexed  to  the  award. 

Sir  James  Scarlett,  Pryme,  and  Cooper,  for  the  com- 
missioner {a).  The  sessions  were  wrong  on  both  points. 
As  to  the  question  of  time,  the  act  from  which  the 
grievance  here  is  to  be  dated  was  the  publication  of 
the  writing  of  the  3d  of  October  s  and  the  rector  had 
sufficient  notice  of  that  to  enable  him  to  appeal.  As  to 
the  objection  that  the  notices  on  the  church  door  and 
in  the  newspaper  ought  not  to  have  referred  parties  for 
information  to  the  solicitors  in  London,  the  answer  is, 
that  most  of  the  persons  interested  live  within  sixty 
miles  of  London and  the  commissioner  is  not  furnished 
with  the  means  of  keeping  a  person  on  the  spot  to 
answer  enquiries.  Besides,  if  these  notices  were  im- 
proper, they  were  a  thing  done  in  pursuance  of  the  act, 
and  might  have  been  appealed  against  under  sect.  60. 
At  all  events,  the  parties  receiving  such  notices  (sup- 
posing that  the  statute  does  not  require  more  particular 
ones  to  be  given)  suffer  no  greater  hardship  than  was 
imposed  by  the  general  highway  act,  13  G.  3.  c,  78. 
5.  19.,  giving  justices  the  power  of  stopping  and  divert- 
ing highways,  which  limited  the  time  for  appeal  by 

(rt)  Tomlinson  was  partly  heard  on  behalf  of  the  churchwardens  and 
overseers,  but  the  Court  then  intimated  an  opinion  that  they  were  not 
entitled  to  a  hearing,  at  least  on  the  point  as  to  time, 
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The  King     ^'  ^*  afterwards  did)  prescribe  any  notice  to  be  given  to 
against       persons  who  might  be  entitled  to  appeal.  It  is  not  clear, 

NOCKOLDS. 

in  this  case,  that  any  notice  was  necessary ;  but  if  it  was, 
the  commissioner  has  strictly  followed  the  act :  he  pub- 
lished notices  in  the  newspaper  and  on  the  church  door, 
and,  besides,  sent  a  copy  of  the  schedule  (which  was  not 
absolutely  necessary)  to  the  rector.  The  award  under 
an  enclosure  act  may  be  several  years  in  the  making: 
in  the  course  of  that  time  many  things  must  be  done  to 
give  effect  to  the  commissioner's  proceedings,  which 
could  not  be  afterwards  disturbed  without  great  incon- 
venience. Every  assessment  might  be  the  subject  of  an 
appeal  which  would  overthrow  the  whole  award.  The 
general  enclosure  act  (a)  provides  for  the  setting  out  and 
stopping  of  roads  before  the  allotments  are  made :  but 
if  the  right  of  appeal  continues  till  after  the  award,  all 
these  proceedings  may  be  then  set  aside,  or  the  whole 
award  reversed,  if  any  of  them  be  found  irregular.  The 
convenient  rule,  therefore,  is,  that  the  writing  mentioned 
in  the  act  should  be  the  ground  of  appeal.  Rex  v.  The 
Justices  of  Gloucestershire  (b)  decides  that  the  right  of 
appeal  under  such  an  act  as  this  arises  when  the  right 
to  tithe  is,  in  fact,  determined.  The  principle  there 
acted  upon  had  been  established  in  Rex  v.  The  Justices 
of  Wilts  (c).  By  the  language  of  the  clause  on  which 
this  case  turns  (11  G.  4.  c.  5.  s.  25.),  every  thing  that  is 
to  follow  the  substitution  of  corn  rent  for  tithes  is  made 
to  depend  on  the  apportionment  itself,  and  not  on  the 
-award.  There  is  nothing  to  shew  that  the  previous 
writing  and  schedule,  though  they  were  to  be  annexed 

(a)  41  G.  3.  c.  109.  s,  8.  (6)  3  JIf .  ^  /S.  127. 

(<?)  13  J5:a5/,  352. 
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to  the  award,  were  to  gain  any  validity  from  it.    They  ISS^. 
are  only  joined  to  it  to  be  preserved  as  evidence.    Each  rp^J^^^ 
of  the  documents  may  be  in  the  nature  of  an  award.  against 

NOCKOLDS. 

LiTTLEDALE  J.  («)  On  the  merits  of  the  appeal  it  is 
unnecessary  to  say  any  thing,  because  I  am  of  opinion 
that  the  notice  of  appeal  was  not  given  in  proper  time. 
The  commissioner  is  directed  to  value  the  tithes  and 
compositions,  to  ascertain  the  prices  of  wheat,  and  "  in 
ixnd  by  his  award,  or  by  some  previous  writing  under 
his  hand,  and  to  be  annexed  thereto,"  to  ascertain  what 
quantity  of  wheat  will  be  equal  to  the  annual  value  of 
such  tithes,  &c. ;  after  which  valuation,  he  is  to  deter- 
mine what  sum  of  money  will  be  equivalent  to  the  value 
of  the  quantity  of  wheat ;  and  he  is  to  charge  and  ap^ 
portion  such  sum  of  money  upon  the  lands  of  every 
proprietor  as  he  shall  think  just ;  which  sum,  when  so 
apportioned,  is  to  be  issuing  out  of  the  lands  so  charged, 
and  be  paid  and  payable  to  the  rector.  It  appears  to 
me  that,  by  this  and  the  other  parts  of  the  clause,  the 
apportionment  might  be  considered  as  made  before  thie 
execution  of  the  award.  Such  awards  are  generally 
completed  after  all  the  interlocutory  matter  has  been 
disposed  of ;  and  this  is  right ;  for  if  it  were  not  so,  an 
appeal  subsequently  made  might  render  it  necessary 
that  the  award  should  be  altered ; — if,  indeed,  the  conn- 
missioners  had  the  power,  which  might  be  a  question* 
I  think  this  a  case  where  the  cause  of  complaint  arose 
before  the  making  of  the  award.  The  "  previous 
writing  "  to  be  annexed  to  the  award  is  to  form,  as  it 
were,  a  part  of  it :  the  commissioner,  by  means  of  suck 
wrilingj  exercises  a  sort  of  intermediate  power:  the 

{a)  Lord  Benman  C.  J.  had  left  the  Court. 
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1834.  writing  is  something  in  the  nature  of  an  award,  by 
"^"^      which  the  various  matters  which  form  the  subject  of  it 

The  King  ,  ^  ^ 

against  are  from  time  to  time  settled,  till  the  commissioner  at 
last  embodies  the  whole  in  his  great  award.  In  this 
case  it  is  stated  that  the  commissioner,  by  writing  under 
his  hand  and  seal,  ascertained  and  set  out  the  quantity 
of  wheat  equal  in  value  to  the  tithes,  and  the  equivalent 
sum  of  money,  and  by  that  writing  charged  and  appor- 
tioned such  sum  of  money  upon  the  lands  and  tenements 
of  each  proprietor  in  the  proportions  stated  in  a 
schedule ;  and  that  he,  by  such  writing,  fixed  the  times 
at  which  the  payments  should  commence,  and  at  which 
the  tithes  should  be  extinguished.  He  had,  so  far, 
done  every  thing  conformably  to  the  act ;  and  it  seems 
to  me  that  this  is  a  prim^  facie  case  to  shew  that,  if  the 
appellant  has  any  reason  to  be  dissatisfied,  the  cause  of 
complaint  had  arisen  at  that  time.  But  then  it  is  said 
that  the  appellant  had  not  proper  notice.  I  do  not 
know  that  it  is  necessary  to  discuss  this,  because  the 
things  directed  to  be  done  by  this  act  are  such  as  all 
the  parties  to  it  (of  whom  the  rector  is  one)  must  be 
supposed  cognisant  of,  and  therefore  it  is  not  clear  to 
me  that  any  notice  was  necessary ;  but  at  all  events  I 
think  there  was  sufficient  notice.  It  is  stated  that  the 
commissioner  sent  the  appellant  a  copy  of  the  schedule, 
containing  the  proportions  of  the  assessment,  and  also  a 
notice  that  the  tithes  had  been  extinguished  and  the 
corn  rents  in  lieu  of  them  fixed.  Then  the  case  refers 
to  sect.  9.  of  the  act,  which  directs  that  all  notices 
necessary  to  be  given  by  the  commissioner  shall  be 
given  by  advertisement  in  a  newspaper,  and  fixed  on 
the  church  door,  eight  days  before  the  period  for  doing 
the  business  to  which  they  relate.  I  doubt  if  that 
applies  to  the  proceedings  now  in  question,  but  if  it 
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does,  the  case  states  that  a  declaration  by  the  commis- 
sioner, according  to  this  provision  of  the  act,  was  fixed 
on  the  church  door  of  Wistow,  and  published  in  the 
Huntingdo7i  Gazette;  and  that  being  done,  I  do  not 
know  that  it  was  necessary  for  any  notice  to  be  sent  to 
the  individual  parties  interested.  Then  it  is  said  that 
these  last  notices  do  not  contain  all  the  requisite  in- 
formation, but  refer  to  the  commissioner's  agent  in 
London.  I  think  the  parties  interested,  supposing  them 
entitled  to  notice,  were  not  bound  to  seek  it  from  per- 
sons in  London;  and  that,  if  none  was  offered  but 
what  was  to  be  obtained  there,  it  would  not  be  suffi- 
cient. But  here  a  general  notice  was  given  by  means 
of  the  publications  on  the  church  door  and  in  the 
Gazette ;  and  parties  were  only  told  that  if  they  wished 
more  particular  information,  they  might  obtain  it  from 
the  clerk  in  London*  It  was  their  own  business  to  do 
that  if  they  desired  it.  I  think,  then,  that  the  rector 
had  sufficient  notice  given  him  by  the  communication 
sent  to  him  in  private  (although  that  may  not  have  been 
precise  in  its  terms),  and  by  the  declarations  published 
in  compliance  with  the  act ;  and  at  all  events  it  is  clear 
from  the  correspondence  that  the  appellant,  by  the  ISth 
of  December  1832,  was  sufficiently  apprised  of  the  sub- 
ject of  complaint  to  have  appealed  at  that  time.  The 
present  appeal,  therefore,  came  too  late. 

Patteson  J.  I  am  of  the  same  opinion.  The  sixtieth 
section,  which  gives  an  appeal  "  except  in  cases  where 
the  orders,  acts,  or  determinations  of  the  said  commis- 
sioner are  declared  to  be  final  and  conclusive,"  or 
where  an  issue  at  law  may  be  tried  (aj),  seems,  by  its 

(a)  On  disputed  claims  to  any  of  the  lands  to  be  allotted,  &c.  Sect.  14. 
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18S4?.      terms,  to  relate  to  matters  preceding  the  award.  The 
The  King     ^"^stion  here  is,  when  the  cause  of  complaint  arose? 
against      The  cause  is,  substantially,  that  too  small  a  sum  has 
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been  given  to  the  appellant  in  lieu  of  his  tithes.  Now 
the  act  directs  that  the  commissioner  shall  by  his  award, 
or  by  some  previous  writing  to  be  annexed  thereto, 
ascertain  the  equivalent  in  corn  for  the  tithes,  that  he 
shall  determine  the  value  of  such  equivalent  in  money, 
and  charge  and  apportion  it  on  the  lands,  and  that  the 
assessment  shall  begin  to  be  payable  on  such  day  as  the 
commissioner  by  his  award,  or  by  such  writing,  shall 
appoint ;  and  the  tithes  are  to  cease  from  and  after  the 
time  of  the  apportionment,  or  such  other  time  as  the 
commissioner  by  any  writing  under  his  hand  shall 
appoint.  The  "  previous  writing"  mentioned  in  this 
clause  is  to  be  annexed  to  the  award  for  preservation, 
and  that  it  may  be  accessible  afterwards,  and  not  be- 
cause it  is  intended  not  to  operate  till  the  award  is 
joined  to  it.  On  the  contrary,  the  tithes  are  to  cease 
from  the  apportionment,  or  from  the  time  specified  in 
any  writing  by  the  commissioner.  The  writing,  in  this 
case,  was  executed  on  the  3d  of  October,  and  required 
no  assistance  from  the  award  to  render  it  operative. 
It  fixed  the  25th  of  December  as  the  first  day  for  pay- 
ing the  assessment,  and  the  29th  of  September  as  the 
day  on  which  the  tithes  should  cease.  The  "  thing 
done,"  which  was  the  subject  of  appeal,  was  the  signing 
of  that  paper.  As  to  notice,  there  is  no  part  of  the 
act  which  expressly  requires  that  the  proceedings  of  the 
commissioner  for  extinguishing  the  tithes  and  apportion- 
ing the  assessments  should  be  specified  to  any  one; 
but  to  take  off  the  hardship  which  seems  to  result  from 
this,  it  is  stated  that  the  appellant,  early  in  October, 
received  a  copy  of  the  commissioner's  schedule,  with  a 

notice 
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notice  that  the  tithes  had  been  extinguished,  and  the 
corn  rents  fixed ;  and  a  notice  declaratory  of  the  same 
proceedings,  and  referring  to  the  writing  and  schedule, 
was  fixed  on  the  church  door,  and  published  in  the 
Huntingdon  Gazette ;  not  that  I  think  this  was  neces- 
sary, but  as  other  parts  of  the  act  require  notices  to  be 
given  in  this  way,  the  commissioner  acted  very  properly 
in  so  publishing  them.  We  cannot  but  see  that  the 
rector  was  aware  of  the  proceeding  now  complained  of, 
early  enough  to  have  appealed  in  proper  time ;  the  cor- 
respondence shews  that  he  was  so,  but  wished  to  have 
it  more  clearly  ascertained  by  the  award  that  the  mode 
^  of  valuing  exempted  his  corn  rent  from  the  poor's  rate. 
I  do  not  know  that  the  result  of  the  valuation  may  not 
be  such  in  point  of  law,  but  the  commissioner  was  not 
bound  to  state  it  on  his  award.  The  order  of  sessions 
must  be  quashed. 

Williams  J.  I  had  some  doubt  upon  this  case,  but 
I  now  think  it  clear  that  the  previous  writing  was,  for 
the  present  purpose,  equally  effective  with  the  award, 
and  that  the  commissioner  might,  in  that  way,  do  what 
is  now  the  subject  of  complaint,  extinguish  the  right  to 
tithes  and  assess  the  payment  in  lieu  of  them ;  and  that 
act  he  did  on  the  3d  of  October.  The  appeal,  there- 
fore, is  too  late.  As  to  notice,  if  that  was  necessary,  in 
the  first  place  the  appellant  had  a  special  notice  from 
the  commissioner ;  secondly,  there  were  the  notices  in 
the  Gazette  and  on  the  church  door ;  and,  thirdly,  it  is 
hardly  to  be  supposed  that  the  rector  would  not  himself 
watch  proceedings  in  which  he  was  so  materially  con- 
cerned. 

Order  of  sessions  quashed. 


1834.. 
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May  3d.  The  King  against  The  Inhabitants  of 

Ardington. 

WredasaThep  O"^  appeal  against  an  order  for  removing  George 
herd  for  a  term         Barrett  and  his  family  from  the  parish  of  Ardington. 

rather  less  than  ^  ^  i  o 

a  year,  ending   in  the  county  of  BerJcs^  to  the  parish  of  Aldbourne,  Wilts, 

at  Old  Michael- 

mas  1825,        the  sessions  quashed  the  order,  subject  to  the  opmion  of 

when  he  was  to  ,i  .  ,  /•  n 

receive  51.  10s.  this  Court  on  the  lollowing  case  :  — 
rnd^for  a  few"'      Three  or  four  days  after  Old  Michaelmas-day  1823,  the 

^MkhadmcH^hQ  pauper,  being  then  about  sixteen  years  old,  and  settled 

continued  to  in  Jldboume,  was  hired  by  his  father  to  Mr.  William 

live  with  and 

work  for  his      Brown,  a  farmer  in  the  parish  of  Little  Hinton,  Wilts, 

master  as  ,  , 

before,  but  (the  father  being  in  Brown's  service  also,)  to  serve  as 

new  agreement,  shepherd,  for  his  board  and  lodging,  in  the  house  of 

then  ™aidThe  Brown  at  Little  Hinton,  until  the  following  Old  Michael- 

pr^per'sfether,  ^^^»     ^^'^  ^^^^      ^  ^^^^  wages  for  the  father.  The 

been^n'^hts^^  pauper  Served  accordingly  as  shepherd  under  that 

service  during  hiring,  boarding  and  sleeping  in  Brown's  house,  till  Old 

the  above  men-  ^  ^  ^ 

tionedterm;     Michaelmas-dai/ on  which  day  he,  by  his  father's 

and  asked  "if 

he  and  his  sons  leave,  went  to  Highworth  fair  for  pleasure,  and  returned 
witrhim?"  °"  in  the  evening  to  his  master's  house.  Mr.  Brown  settled 
sented^  ^The""  "^^^h  the  pauper's  father  for  the  wages  due  to  himself  and 
rfhe  Tame.*"  Michaelmas,  four  or  five  days  after  Old 

The  pauper      Michaelmas,  the  father  receiving  the  wages  for  his  son. 

continued  m  . 

the  service  as     On  the  day  the  wages  were  paid  the  master  hired  the 

before,  till  /  ^  i     .    ,  , 

Lady-day  iB26t  paupcr's  father,  the  pauper,  and  his  brother,  to  serve 
ter,*^being  about  him  until  the  Old  Michaelmas  following,  at  6s.  a  week 
farm"* paid  him  f^^*  the  father,  and  5/.  105.  for  each  of  the  sons  at 

his  wages  down 

to  that  time,  and  he  went  into  the  service  of  the  incoming  tenant: 

Held,  that  the  hiring  after  Michaelmas  1825  was  not  a  general  hiring,  and  that  the 
service  under  it,  connected  with  that  of  the  preceding  year,  did  nol  give  a  settlement;  and 
the  Court  quashed  an  order  of  sessions  made  in  favour  of  such  settlement. 

Michaelmas* 
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Michaelmas.  The  pauper  and  his  brother  continued, 
with  their  father,  to  board  and  lodge  at  Little  Hinton^ 
the  pauper  being  employed  as  before,  till  Old  Michaelmas 
Day  1825,  when  the  pauper  drove  his  master's  sheep  to 
Highworth  fair  and  returned  in  the  evening  to  Little 
Hinton.  A  few  days  after  Old  Michaelmas  1825  the 
master  again  settled  with  the  pauper's  father  for  the 
wages  agreed  upon  for  himself  and  his  sons  at  the  pre- 
vious hiring,  and  asked  the  father  "  If  he  and  his  sons 
chose  to  go  on  with  him?"  to  which  the  father  said 
"  Yes."  The  wages  were  to  be  the  same.  The  pauper 
remained  at  his  master's  house,  boarding  and  lodging 
and  working  on  the  farm,  as  usual,  till  about  the  10th 
of  March  1826,  when  he  was  sent  by  his  master  with 
sheep  to  a  farm  he  was  about  to  occupy  at  Lockhinge 
in  Berkshire,  He  remained  there,  receiving  6s.  a  week 
board  wages,  till  Lady-day  1826,  when  he  returned 
to  Brown  at  Little  Hinton,  and  continued  there,  as 
before,  till  the  beginning  of  Aprils  when  Broum  quitted 
Little  Hinton,  having  paid  the  pauper's  wages  due 
to  him  at  Lady-day  1826,  to  his  father,  without  de- 
ducting anything  on  account  of  the  pauper's  absence 
at  Lochhinge.  The  pauper  then  entered  the  service 
of  the  incoming  tenant.  The  pauper  boarded  and 
lodged  at  Bromi^s  house,  and  was  employed  on  his 
farm  as  shepherd  continually  from  three  or  four  days 
after  Old  Michaelmas  1823  to  a  few  days  after  Lady^ 
day  1826.  No  other  person  was  ever  hired  or  em~ 
ployed  by  Brown  in  place  of  the  pauper  during  that 
time.  The  father  received  the  pauper's  wages  from 
Brown  without  accounting  to  the  pauper,  but  found 
him  in  clothes  and  pocket  money  during  his  service. 
The  pauper  might  have  left  his  master's  service  at  Old 
Vol.  I.  T  Michaelmas 


1834.. 
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Michaelmas  1824.  He  did  not  know  what  wages  he 
was  to  receive.  On  these  facts,  the  sessions  held  that  a 
yearly  hiring  of  the  pauper  by  Brown  in  Little  Hinton 
must  be  implied,  and  they  quashed  the  order  of  re- 
moval. The  case  now  coming  on  for  argument,  the 
Court  asked  the  counsel  who  supported  the  order  of 
sessions,  what  ground  there  was  for  implying  a  yearly 
hiring  ? 

Carrington  and  Tyrwhitt  in  support  of  the  order  of 
sessions.  The  sessions  have  found  that  a  hiring  in 
Little  Hinton  was  to  be  implied.  [Lord  Denman  C.  J. 
But  they  send  the  evidence  here,  and  put  the  question 
to  us.  We  cannot  imply  a  distinct  fact.]  If  there  be 
any  premises  to  support  their  conclusion,  this  Court  will 
not  disturb  it,  though  they  may  not  agree  in  the  con- 
clusion :  Rex  V.  St,  Andrew  the  Great,  Cambridge  (a). 
Here  the  evidence  did  warrant  the  finding.  The  con- 
versation after  Old  Michaelmas  1825,  amounted  to  an 
indefinite  hiring ;  and  the  service  under  it,  though  for 
less  than  a  year,  will  connect  with  the  preceding  service. 
This  is  like  Rex  v.  Macclesfield  {h\  where  the  master 
told  the  pauper  "  he  might  as  well  stay  on  an  end,"  and 
it  was  held  to  be  a  general  hiring.  [Lord  Denman  C.  J. 
There  Lord  Kenyon  said  that  the  words  had  that  mean- 
ing by  the  custom  of  the  country.]  The  words  here  are 
stronger.  \Patteson  J.  The  wages  here  upon  the  new 
hiring  are  the  same  gross  sum  as  on  that  of  the  former 
year.]  It  was  admitted  by  the  Court  in  Rex  v.  Ape- 
thorpe{c),  that  a  hiring  for  a  year  might  be  presumed 
from  the  servant  continuing  in  the  service,  at  the  ex- 

(a)  SB.^  C.  664.  (i)  5  T.  R.  76. 

(c)  2  B.  f  C.  892. 

piration 
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piration  of  a  previous  yearly  hiring,  without  any  alter- 
ation of  the  terms.  A  presumption  almost  as  strong 
arises  in  this  case :  the  pauper,  at  the  expiration  of  his 
service  at  Michaelmas  1825,  entered  on  a  new  one  which 
continued  several  days  without  any  specific  agreement 
as  to  terms ;  and  the  inference  of  a  general  hiring, 
which  might  be  drawn  from  that  fact,  is  not  repelled, 
but  strengthened,  by  the  subsequent  conversation  be- 
tween Brawn  and  the  pauper's  father. 


1834. 

The  King 
against 

The  Inhabit- 
ants of 

Ardington. 


Per  Curiam  (a).  It  would  be  difficult  to  say  how  the 
master  in  this  case  could  have  done  better  than  he  has 
to  avoid  a  yearly  hiring,  and  that  seems  to  have  been 
the  intention  of  the  parties.  The  words  used  by  the 
master  clearly  do  not  import  an  indefinite  hiring. 

Order  of  sessions  quashed. 

Shepherd  was  to  have  argued  against  the  order  of 
sessions. 


(a)  Lord  Denman  C.  J.,  Littledakf  Patteson,  and  Williams  Js. 
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The  Governor,  Deputy  Governor,  Assistants, 
and  Guardians  of  the  Poor  of  the  City  of 
Bristol  against  Wait,  Gardner,  and  Bar- 

NETT. 

J^EPLEVIN.  The  defendants  avowed,  first,  as 
overseers  of  the  poor  of  the  parish  of  St.  Philip  and 
Jacob,  stating  that  the  taking,  &c.  were  done  by  them 
by  authority  of  an  act  (43  Eliz.  c*  2.)  for  the  rehef  of 
the  poor,  and  according  to  the  said  act.  To  this  the 
plaintiffs  pleaded  in  bar,  first,  de  injuria ;  secondly,  that 
the  defendants  wrongfully  took,  &c.  in  the  name  of  one 
entire  distress,  for  and  by  reason  of  the  non-payment  of 
divers,  to  wit,  four  rates  before  then  made,  &c.,  for  the 
rehef  of  the  poor  of  the  said  parish,  and  not  otherwise, 
and  that  in  and  by  one  of  the  said  rates,  viz.,  in  and  by 
a  certain  rate  made,  &c.,  22d  of  March  1832,  the 
said  plaintiffs  were  rated  and  assessed  in  the  sum  of 
33/.  65.  8<i.,  for  and  in  respect  of  the  supposed  occupa- 
tion by  them  of  a  certain  building  called  The  Armoury, 
situate  in  the  said  parish,  and  that  they,  the  plaintiffs, 
were  not  at  the  time  of  making,  &c.  the  said  last-men- 
tioned rate,  or  at  any  time  afterwards,  occupiers  of 
the  said  building,  nor  rateable  in  respect  thereof  to  the 
relief  of  the  poor  of  the  said  parish.  Replication  to  the 
first  plea,  similiter.  The  replication  to  the  second  plea 
set  out  four  rates,  made  respectively  on  the  3d  of 

plevin  for  such 

distress,  justify  under  the  good  warrants,  and  abandon  the  bad  one ;  and  if  the  causes  of 
tating  are  distinct,  and  the  avowries  separate,  he  will  be  entitled  to  a  return  of  all  the  goods. 

Where  some  of  the  avowries  justified  the  whole  taking  under  good  warrants  only,  and  the 
plaintiff  alleged,  in  answer  to  each  of  the  avowries,  that  the  whole  distress  was  taken  jointly 
under  four  warrants,  of  which  one  was  bad,  and  the  defendant  did  not,  on  the  record,  con- 
tradict this  allegation  :  Held,  nevertheless,  that  the  defendant  was  entitled  to  judgment, 
and  a  return  of  all  the  goods. 

March 


If  a  party  is 
assessed  to  the 
poor  rate  for 
premises  which 
he  occupies, 
and  other  dis- 
tinct premises 
which  he  does 
not  occupy, 
and  his  goods 
are  distrained 
for  the  several 
rates  jointly,  he 
is  not  confined 
to  the  remedy 
by  appeal,  but 
may  bring  an 
action. 

If  a  joint  dis- 
tress be  made 
under  four 
several  war- 
rants, for  four 
several  rates, 
of  which  one 
is  bad,  the  dis- 
tress is  not 
therefore  void. 

If  a  party 
enter  and  make 
a  joint  distress 
for  four  several 
rates,  being 
furnished  for 
that  purpose 
with  four  war- 
rants, one  of 
which  is  bad, 
he  may,  in  an 
action  of  re- 
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March  1831,  22d  of  September  1831,  22d  of  March  1834. 
1832,  20th  of  October  1832,  upon  the  plaintiffs,  and    ^  ^ 

'  ^  Governors  of 

specified  the  amounts  for  which,  and  the  premises  in   Bristol  Poor 

a^,ainst 

respect  of  the  occupation  whereof,  the  several  rates  were  Wait. 
made;  that  of  March  22d,  1832,  being  for  The  Armoury, 
The  replication  then  averred  that  the  plaintiffs,  at  the 
several  and  respective  times  of  the  making,  &c.  of  the 
said  last  mentioned  rates,  having  then  been  the  occu- 
piers of  the  said  several  tenements  in  that  replication 
mentioned,  and  in  respect  of  which  they  were  so  rated, 
notice  of  the  several  last  mentioned  rates  afterwards,  to 
wit,  &c.,  was  duly  given  to  the  plaintiffs,  and  payment 
of  each  of  the  said  rates  duly  demanded.    The  replica- 
tion further  stated,  that  the  plaintiffs  refused  to  pay  the 
rates,  or  either  of  them,  and  were  summoned  before  two 
magistrates  to  shew  cause  why  they  so  refused ;  that 
they  appeared  accordingly,  and  that  the  magistrates 
duly  issued  four  several  w^arrants  to  the  churchwardens 
and  overseers  to  distrain  the  goods  of  the  plaintiffs  for 
the  aforesaid  rates  respectively ;  that  the  warrants  were 
duly  delivered  to  the  defendants,  being  then  overseers, 
&c. ;  and  because  the  four  rates,  at  the  time  when,  &c., 
were  severally  in  arrear,  the  defendants,  as  such  over- 
seers, under  and  by  virtue  of  the  last-mentioned  four 
several  warrants,  took,  &c.,  as,  for  and  in  the  name  of  a 
distress,  for  and  by  reason  of  the  non-payment  of  the 
said  several  rates,  &c.    Rejoinder,  that  the  plaintiffs,  at 
the  several  and  respective  times  of  the  making,  &c.  of 
the  said  four  rates  were  not  the  occupiers  of  the  several 
tenements  in  the  replication  mentioned,  and  in  respect 
of  which  they  were  so  rated  and  assessed  as  therein 
mentioned,  in  manner  and  form,  &c.;  but  on  the  con- 
trary thereof,  that  the  said  plaintiffs  were  not,  at  the 

T  3  time 
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1834^.  time  of  making,  &c.  the  said  rate  thirdly  mentioned  in  the 
Governors  of  ^^-P^^^^^^^^j  time  afterwards,  occupiers  of  the 

Bristol  Poor  building  in  respect  of  which  they  were  rated  in  the  last- 

agninst 

Wait.       mentioned  rate,  nor  rateable  in  respect  thereof  to  the 
relief  of  the  poor,  &c.  General  demurrer  and  joinder. 

The  second  avowry  stated  that  the  plaintiffs  were 
occupiers  of  certain  premises  in  the  parish,  and  rateable 
in  respect  of  their  said  occupation ;  and  it  set  out  the 
rate  of  the  3d  of  March  1831,  and  followed  in  other 
respects,  as  to  this  rate,  the  same  course  of  statement 
which  was  taken  in  the  replication  to  the  second  plea. 
The  third  avowry  was  in  the  same  form,  and  was  con- 
fined to  the  rate  of  the  22d  of  September  1831.  The 
fourth  and  fifth  avowries  were  in  the  same  form,  and 
were  confined  respectively  to  the  rates  of  22d  of  March 
1832,  and  20th  of  October  1832.  The  plaintiffs  pleaded 
in  bar,  thirdly,  fourthly,  fifthly,  and  sixthly,  to  the 
second,  third,  fourth,  and  fifth  avowries  respectively,  de 
injuria.  Seventhly,  the  plaintiffs  pleaded  in  bar  to  the 
same  avowries,  that  the  defendants  took,  &c.  the  goods 
in  the  declaration  mentioned,  as  for  and  in  the  name  of 
one  entire  distress  for  the  non-payment  of  the  several 
supposed  rates  in  the  second,  third,  fourth,  and  fifth 
avowries  respectively  mentioned ;  and  that  by  the  rate 
of  22d'of  March  1832,  the  plaintiffs  were  rated  in  re- 
spect of  the  supposed  occupation  of  a  building  called, 
&c.  of  which  they  were  not,  at  the  time  of  making  that 
rate,  occupiers,  nor  rateable  in  respect  thereof.  Re- 
plication to  the  third,  fourth,  fifth,  and  sixth  pleas,  simi- 
liter. To  the  seventh  plea,  that  the  defendants  took, 
&c.  as  a  distress  for  the  said  several  rates  in  the  second, 
third,  fourth,  and  fifth  avowries  respectively  mentioned, 
under  and  by  virtue  of  the  several  warrants  therein 

also 


m  THE  Fourth  Year  of  WILLIAM  IV. 


267 


also  respectively  mentioned.    General  demurrer  and  1834?. 
joinder. 

Governors  ot 

The  sixth  avowry  was  for  a  distress  for  four  several  Bristol  Poor 

aficnnst 

rates.  It  began  by  stating,  that  at  the  time  of  making  Wait. 
the  rates  after  mentioned,  the  plaintiffs  were  occupiers 
of  premises  for  which  they  were  rateable  to  the  poor : 
it  then  set  out  the  four  rates  successively,  specifying  the 
dates  as  stated  in  the  replication  to  the  second  plea,  and 
the  amounts  of  the  respective  assessments  on  the  plain- 
tiffs :  alleging  each  respectively  to  be  for  the  premises 
occupied  by  the  plaintiffs,  as  was  before  mentioned  in 
that  avowry.  It  then  pursued  the  form  of  the  replication 
to  the  second  plea  in  bar.  To  this  avowry  the  plaintiffs 
pleaded  in  bar,  eighthly,  de  injuria ;  and,  ninthly,  as  in 
the  seventh  plea  in  bar.  Replication  to  the  eighth 
plea,  similiter.  Replication  to  the  ninth  plea,  as  in 
the  replication  to  the  seventh.  General  demurrer  and 
joinder. 

The  seventh  avowry  set  forth  a  local  act  passed 
1  W,  4-.,  by  which  certain  tenements  were  made  rateable 
to  the  relief  of  the  poor,  and  avowed  for  the  taking, 
&c.  as  a  distress  for  four  several  rates,  in  respect  of  the 
occupation  of  certain  of  the  said  tenements  by  the  plain- 
tiffs, specifying  the  amounts  of  the  several  assessments, 
and  the  premises,  and  stating  the  other  facts  as  in  the 
replication  to  the  second  plea  in  bar.  The  tenth  and 
eleventh  pleas  in  bar  to  this  avowry  corresponded  to 
those  on  the  sixth  avowry.  Replication  to  the  tenth 
plea,  similiter.  To  the  eleventh,  replication  as  to  the 
seventh.    General  demurrer  and  joinder. 

The  demurrers  were  argued  in  Hilar?/  term  last  (a), 

(a)  Before  Lord  Denman  C.  J.,  LitticcWc,  7V/?««/(Tn,  and  PnttesonJs., 
January  17th  and  24th, 

T  4?  Maiile 
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1834.  Maiile  for  the  plaintiffs  in  replevin.    All  the  de- 

^  .   murrers  raise  the  question  whether,  when  four  separate 

Governors  or  i.  ■>  i 

Bristol  Poor  warrants  are  granted  at  the  same  time  to  distrain  for 

against 

Wait.  four  several  rates  respectively,  to  one  of  which  the  party 
distrained  upon  is  not  liable,  and  one  distress  is  made 
for  all  the  rates  jointly,  such  distress  can  be  supported. 
A  single  warrant  to  distrain  for  several  rates,  one  of 
which  is  illegal,  is  altogether  bad :  Milward  v.  Coffin  {a). 
That  case  is  supported  by  Hurrell  v.  Wink  (b),  in 
which  last  case  Forti/  v.  Lnber  {c),  and  Patchett  v.  Ban- 
croft (d),  were  cited.  Forti/  v.  Imber  (c)  decided  that  a 
party  might  support  a  cognizance  made  for  rent  due 
for  a  specified  time,  by  a  proof  of  rent  due  for  a  shorter 
time  ;  and  Patchett  v.  Bancroft  {d)  decided  that  a  single 
distress  warrant  might  be  given  for  the  aggregate  of 
taxes  due  under  different  acts  of  parliament ;  neither  of 
which  points  is  at  present  disputed.  It  is  true,  also, 
that  a  party  may,  on  distraining,  assign  one  cause,  and 
may  afterwards  avow  for  another;  for  he  is  not  to  be 
bound  by  a  mistake  in  the  account  which  he  may  give 
of  the  transaction  at  the  time,  if  he  have  good  authority. 
But  here  the  party  admits  on  the  record  a  joint  distress 
for  all  the  rates ;  and,  after  that,  he  cannot  be  suffered 
to  separate  his  defence  by  referring  it  to  several  distinct 
claims.  The  fact  of  four  warrants  having  been  given, 
is  not  inconsistent  with  the  distress  being  made  for  a 
single  claim.  Besides,  if  the  four  warrants  justified  a 
single  distress  for  all,  the  distress  is  joint,  and  the  case 
is  the  same  as  if  there  were  a  joint  warrant :  but  if  they 
did  not  justify  a  joint  distress,  then  the  present  distress 
is  not  justified  at  all.    The  doctrine  that  a  party  may 

(a)  9.  W.  Bl.  1330.  (6)  8  Taunt.  569.    S,  C.  2  ^.  ilf.  417. 

(c)  6  East,  434.  (rf)  7  T.  R.  567i 
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distrain  as  for  one  cause,  and  avow  for  another,  may,  1834, 
perhaps,  be  considered  to  have  been  somewhat  qualified    ^  . 

^        ^  '  ^  Governors  of 

in  Lucas  and  others  v.  JSfockells.    That  case  was  de-   Bristol  Poor 

against 

cided  on  error  in  the  Exchequer  Chamber  {<2)  and  in  the  Wait. 

House  of  Lords  (b) ;  and  on  both  occasions  it  was  held, 

that  the  defendant  having  justified  a  seizure  under  a 

fi.  fa.,  and  the  plaintiff  having  replied  de  injuria,  the 

latter  might  prove  at  the  trial  that  the  goods  were  not 

bona  fide  taken  under  the  execution,  and  that  the 

execution  was  colourable.    In  the  present  case,  the 

question  turns  upon  the  distress  being  joint,  not  upon 

the  warrant  being  joint  or  otherwise    for  the  owner  is 

entitled  to  an  opportunity  of  redeeming  all  his  property, 

by  satisfying  the  claim  for  which  the  distress  is  made, 

which  here  he  could  not  do,  without  paying  the  illegal 

rate  together  with  the  legal  ones,  whether  there  were 

one  or  more  warrants.    A  joint  distress  for  rent  due 

upon  two  distinct  demises  of  different  premises  cannot 

be  justified :  Rogers  v.  Birkmire  {c)» 

Follett  for  the  defendants  in  replevin.  First,  the 
proper  remedy  for  the  plaintiffs  was  by  appeal  to  the 
sessions.  The  record  shews  that  the  plaintiffs  are  oc* 
cupiers  within  the  parish,  who  have  been  rated  partly 
for  premises  within,  and  partly  for  premises  not  within, 
their  occupation.  Therefore  the  justices  had  juris- 
diction, and  the  only  question  is  as  to  the  excess,  which 
is  matter  for  an  appeal,  not  for  an  action  of  replevin : 
Marshall  v.  Pitman  {d\  Replevin  lies  where  the  party 
is  not  liable  to  be  rated  at  all,  and  so  does  trespass : 

(o)4Pmg.  729.  [b)  \0Bing.\B1, 

(e)  Ca.  T.  Hardw.245.  S.  C,  SStr.lOiO.       (d)  9Bing.595, 
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1834.  Weaver  v.  Price  (a),  [Patteson  J  Suppose  a  person  to 
^  „  be  rated  in  a  parish  in  which  he  resides,  the  whole  of 

Oovernors  or 

BaisTOL  Poor  the  property  for  which  he  would  be  rateable  lying  else- 

against 

Wait.  where,  do  you  say  that  his  remedy  is  confined  to  an 
appeal  ?]  That  case  would  not  answer  to  the  criterion 
suggested,  which  is  the  occupation  of  some  property 
within  the  parish.  [Lord  Denman  C.  J.  Then  you  do 
not  insist  upon  the  right  of  appeal  precluding  the  other 
remedy ;  for  a  person  might  appeal  against  a  rate, 
although  he  neither  resided  nor  occupied  property 
within  the  parish  in  which  he  was  rated.]  He  might 
then  adopt  either  remedy.  But  if  a  single  distress  were 
put  in  for  a  rate  in  respect  to  property,  of  which  part 
was  within  and  part  without  the  parish,  the  remedy 
would  be  confined  to  the  appeal. 

Secondly,  this  is  not  a  wrongful  distress,  since  it  is 
good  as  to  three  of  the  rates :  the  only  question  is, 
whether  more  was  taken  than  those  three  warrant. 
Suppose  a  distress  made  for  a  rent  and  a  heriot;  an 
avowry  for  the  rent  alone  would  be  good ;  for  a  distress 
is  not  invalid  where  a  right  exists  to  take  anything  on 
the  premises.  [_Taunton  J.  The  objection  here  is,  not 
that  too  much  is  taken,  but  that  the  taking  is  under 
too  many  warrants,  one  being  bad.]  The  distress,  if 
otherwise  good,  cannot  be  invalidated  by  the  circum- 
stance that  there  was  one  bad  warrant.  Mihmrd  v. 
Coffin  (b)  differs  from  the  present  case,  for  there  no 
warrant  entirely  good  existed.  With  respect  to  Rogers 
V.  BirJanire  (c\  it  is  not  contended  here  that  a  distress 
can  be  made  upon  one  close  for  rent  due  on  another 
close  separately  demised.    [Lord  Denman  C.  J.  There 

{a)  5      c^'  Ad,  409,  (A)  2  W.  lU.  1330. 

(c)  Ca.  T.  Ilardw.  245.    S.  C  2  Str.  1040. 
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a  distress  for  one  of  the  rents  would  have  been  justi-  1834. 
fiable :  the  ioint  distress,  therefore,  ought  to  have  been  „ 

,  '  ^      Governors  of 

supported,  according  to  your  present  argument  that,  if  Bristol  Pooi 

against 

a  good  and  a  bad  cause  be  coupled,  the  good  will  pro-  Wait. 
tect  the  bad.]  Here  the  distress  is  for  a  poor  rate;  such 
a  distress  is  not  confined  to  particular  premises.  The 
goods  of  the  person  liable  may  be  taken  anywhere;  and, 
if  anything  be  due,  the  taking  cannot  be  a  trespass;  there 
can  only  be  an  action  for  excessive  distress.  [Taunton  J. 
How  are  we  to  distinguish  which  goods  are  rightly 
taken  ?]  No  such  distinction  can  be  made ;  and  for  that 
reason  trespass  cannot  be  brought.  It  has  been  expressly 
decided  that  a  party  may  distrain  for  one  cause  and  avow 
for  another ;  and  his  alleging  one  cause  at  the  time  of 
the  distress  does  not  prevent  his  avowing  for  the  other : 
GroenveU  v.  Burwell  {a\  JPitzherbert  Abr,  Avowri/,  pL 
232.,  Anonymous,  Godb,  110.  {b)  Cro'wtJier  v.  Rams- 
bottom  (c),  [Taunton  J.  But  here,  by  the  record,  the 
justification  is  for  a  taking  under  the  bad  warrant  as  well 
as  the  good.]  The  avowry  does  not  join  the  different 
causes.  The  defendants  say  that  they  might  distrain 
under  four  warrants,  one  of  which  was  bad,  but  that 
does  not  preclude  them  from  afterwards  justifying  under 
those  which  are  good,  and  those  only.  The  avowries 
(except  the  sixth  and  seventh)  do  not  join  the  good 
and  bad  warrants.  It  is  true  that  in  the  defendants'  re- 
plication to  the  second  plea  in  bar,  there  is  a  statement 
in  which  the  good  and  bad  warrants  are  both  set  out ; 
but  that  does  not  place  the  defendants  in  the  predica- 
ment of  a  party  resting  his  defence  on  all  those  facts. 
They  intended  by  their  avowry  to  justify  under  three 

(a)  1  Lcl  Raym.  454.  {b)  Tl.  129.  (c)  7  T.  R.654. 
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1834.  warrants  which  gave  them  a  right  to  seize;  the  plaintiffs 
^  ^   allege  that  the  seizure  was  for  four  rates,  one  of  which 

Governors  of 

Bristol  Poor  was  wrongful;  and  then  the  defendants  set  out  the  whole 

against 

Wait.  of  the  circumstances.  But  the  introduction  of  this  fourth 
rate  by  the  plaintiffs  cannot  alter  the  right  upon  which 
the  defendants  ground  their  pleading.  {Patteson  J.  You 
say  that  your  general  avowry  is  the  same  in  effect  as 
if  you  had  pleaded  the  three  good  warrants,  and  that 
they  have  no  right  to  put  the  fourth  upon  you.  Taun- 
ton J.  And  that  in  this,  which  is  an  action  of  re- 
plevin, the  only  question  is,  whether  any  thing  was 
due  in  respect  of  which  you  seized.  That  is  your  strong 
point.]  That  is  so.  It  would  have  been  no  answer  on 
the  part  of  the  plaintiffs  to  say  that  the  defendants  came 
in  to  seize  under  three  good  warrants,  but  produced  a 
fourth  which  was  bad.  If  they  then  relied  on  the  bad 
warrant,  it  is  well  established  that  a  legal  authority  is 
not  vitiated  by  what  the  party  executing  it  says  at  the 
time.  The  defendants  do  not  justify  under  the  bad  war- 
rant, and  the  introduction  of  it  by  the  plaintiffs  cannot 
make  it  part  of  the  justification.  It  is  sufficient  if  the 
defendants  now  shew  in  their  avowry  any  right  to  enter 
and  take.  That  a  separate  demand  was  made  of  each 
rate  (which,  according  to  Hmrell  v.  Winh  {a\  is  neces- 
sary) is  admitted  on  the  pleadings ;  as  to  so  much,  there- 
fore, of  the  distress  as  relates  to  the  undisputed  rates, 
there  is  no  objection;  and  if  a  man  avow  for  divers 
causes,  and  any  one  be  found  for  him,  he  shall  have  a 
return ;  Roll.  Ahr,  Replevin^  M.  pi.  4,  5,  6.  8.    Syliard  v. 

 {b)  is  to  the  same  effect,  and  the  principle  was  acted 

upon  in  Miller  v.  Green  (c).  By  stat.  17  G.  2.  c.  38.  s,  8. 

(a)  8  Tatmt.  369.    S.  C.  2B.  M.  4)7.  [b)  1  Bulst.  101. 

(c)  8  Bing.  92.    2  Cro,  ^  Jer.  142  S.  C 

(which 
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(which  extends  to  overseers  the  protection  given  to  land-  1834. 
lords  by  11  G.  2.  c,  19.  5.  19.)  it  is  enacted  that  no  dis-  q^,^^^^ 
tress  for  a  poor  rate  iustly  due  shall  be  deemed  unlawful,   Bristol  Poor 

^  J       ^  against 

nor  the  parties  distraining  trespassers,  on  account  of  any  Wait. 
defect  or  want  of  form  in  the  rate,  assessment,  or  war- 
rant of  distress,  nor  shall  the  parties  distraining  be 
deemed  trespassers  ab  initio  for  any  irregularity  after- 
wards done  by  them,  but  the  party  aggrieved  by  such 
irregularity  may  recover  satisfaction  for  the  special 
damage  in  an  action  of  trespass  or  on  the  case.  The 
judgments  of  the  Court  in  Sturch  v.  Clarke  («),  shew 
that  in  the  case  of  distress  for  a  poor  rate,  where  an 
excess  has  been  committed,  something  being  due,  the 
remedy  can  only  be  in  respect  of  that  excess. 


Maule  in  reply.  No  authority  has  been  pointed  out 
to  shake  the  proposition  established  by  Milward  v. 
Coffin  (b),  that  if  a  party  is  rated  for  premises  in  his 
occupation,  and  for  others  which  are  not,  the  whole 
rate  may  be  treated  as  a  nullity,  and  those  who  levy  it 
are  guilty  of  an  excess  of  authority,  and  must  be  deemed 
to  have  entered  as  trespassers.  Where  a  defendant  in 
trespass  justifies  under  a  legal  warrant,  and  the  plaintiff 
alleges  excess,  it  is  replied,  not  new  assigned.  [Patte- 
son  J.  Milward  v.  Cqff[in  (b)  does  not  go  the  length  you 
contend  for;  the  argument  there  only  was,  that  if  one 
warrant  be  made  for  levying  a  good  and  a  bad  rate,  the 
warrant  is  bad,  and  the  distress  cannot  be  supported.] 
The  consequence  is  the  same,  if  there  be  one  distress 
for  several  rates ;  it  makes  no  difference  whether  the 
party  act  upon  a  warrant  or  warrants.  At  all  events 
the  case  shews  that  the  plaintiff  is  not  confined  to  an 

(a)  4^.  ^  Ad,  115.  (6)  2  r.  Bl.  1550. 
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1834?.      appeal.    It  is  true,  as  was  said  in  Hurrell  v.  Wink  (a), 
that  one  distress  may  be  made  for  an  aggregate  of 

Governors  of  ^  &&  fc> 

Bristol  Poor  several  rates ;  but  that  is  when  all  the  rates  are  good. 

against 

Wait.  In  Marshall  v.  Pitman  {h\  the  plaintiff  was  an  inhabitant 
of  the  parish,  and  as  such  was  rated ;  he  did  in  fact 
possess  visible  personal  property  there ;  and  the  question 
was,  how  much,  or  whether  any,  of  such  property  was 
rateable  as  stock  in  trade.  The  objection  substantially 
was,  that  he  was  over-rated,  not  that  he  was  beyond  the 
jurisdiction  of  the  justices.  It  might  turn  out  that  his 
rateable  property  amounted  to  nothing;  but  the  com- 
plaint was  in  principle  the  same  as  where  an  assessment 
is  made  for  property  in  a  parish,  one  part  of  which  is 
liable,  and  another  not.  Weaver  v.  Price  {c)  shews 
that,  if  the  party  distrained  upon  has  no  land  in  the 
parish,  he  may  bring  trespass ;  but  that  does  not  prove 
that  if  he  had  some  land  in  the  parish,  and  was  im- 
properly rated  for  other  land  also  within  it,  trespass 
would  not  lie. 

Assuming,  then,  that  the  present  action  is  maintain- 
able, the  question  is,  whether  the  distress  be  supported 
by  the  facts  admitted  on  the  record  in  the  pleadings 
on  both  sides.  It  is  said  that  the  original  avowries 
were  unobjectionable,  and  were  an  answer  to  the  action : 
but  the  defendants  having,  in  their  replications,  assumed 
the  state  of  facts  introduced  by  the  plaintiffs  in  their 
pleas  in  bar,  are  not  at  liberty  to  say  that  this  state 
of  facts  is  inconsistent  with  their  avowries;  for  that 
would  be  to  allege  their  own  replications  to  be  a  depar- 
ture from  their  avowries.    In  Rogers  v.  Birkmireid), 

{a)  8  Taunt.  569.    S.  C.  2S.M,417.        (i)  9£ing,  595. 
(c)  oB.  <^  Ad.  409. 

{d)  Ca.  temp.  Hardw.  245.  S.  C.  2  Sir.  ]040. 

the 
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the  defendant  distrained  goods  in  a  house  for  rent  of 
the  house,  and  also  of  a  stable:  he  was  entitled  to 
distrain  for  the  rent  of  the  house,  and  had  therefore  a 
good  justification  for  all  he  did;  but,  as  it  appeared  on 
the  record  that  he  did  distrain  for  both  rents,  the 
plaintiff  had  judgment.  The  action  there  was  trespass ; 
but  a  fortiori  replevin  would  have  lain.  [Lord  Den- 
man  C.  J.  There  the  objection  arose  on  the  avowry. 
Suppose,  here,  [the  parties  had  gone  to  issue  on  the 
matter  stated  in  the  avowry ;  the  only  way  in  which  any 
irregularity  would  have  appeared  would  have  been  by 
evidence  that  the  parties  claimed  to  take  under  four  war- 
rants, one  of  which  was  bad.  That  would  come  within 
the  cases  which  say  that,  where  there  is  a  legal  authority, 
an  improper  claim  made  at  the  time  of  executing  it  does 
not  prejudice.]  Here  the  objection  is,  not  that  the 
defendants  stated  at  the  time  that  which  was  no  ex- 
cuse, but  that  they,  in  fact,  took  for  one  cause,  when 
they  were  only  entitled  to  take  for  another ;  and  their 
pleading  shews  it.  Such  takings  are  distinct  things  in 
rerum  natura,  as  much  as  entering  under  a  fi.  fa,  and 
entering  under  a  distress.  When  it  is  said,  as  in  Butler 
and  Baker^s  case  («),  that  "  if  a  man  takes  a  distress 
for  one  thing,  yet  when  he  comes  into  a  court  of  re- 
cord he  may  avow  for  what  thing  he  pleases,"  the 
meaning  only  is,  that,  although  he  may  profess  to  dis- 
train for  one  thing,  yet  if  he,  in  truth,  had  power  at  the 
time  to  distrain  for  another,  he  may  avow  for  that,  and 
shall  not  be  concluded  by  what  he  before  professed. 
In  the  AnonT/mous  case,  Godb.  110.  pi.  129.,  the  proposi- 
tion is  evidently  so  considered.    The  placita  cited  from 

(a)  3  Rep.  26.  a.  citing  M.  54.  E.  1.  and  Avowry,  232.,  referring  appa- 
rently to  FUzJi,  Mr,,  Avowry,  232. 
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1834?.  BolL  Abr.i  Replevin,  M.,  reduce  themselves  to  an  illus- 
Governors  of   ^^^^^^  point,  that  wherc  a  man  avows  for  rent  due 

Bristol  Poor  for  several  causes  or  on  several  days,  if  it  be  the  same, 

agmnst 

Wait.       and  not  a  distinct  rent,  the  whole  may  be  joined  in  one 

avowry.  Syliard  v.   [a)  only  exemplifies  the  same 

principle.  In  Crowther  v.  Ramsbottom  {b),  the  pleading 
did  not  put  in  issue  the  cause  for  which  the  defendants 
really  entered :  the  plaintiff  having  by  his  replication 
admitted  the  issuing  of  the  writ  of  justicies,  but  answered, 
as  to  the  rest  of  the  justification,  "  de  injuria,  absque 
residuo  causae."  That  averment  merely  denies  the 
existence  of  the  cause  alleged  on  the  record  for  what 
was  done.  It  does  not  traverse  the  allegation,  "  virtute 
ciijus  the  defendant  entered,  &c.,"  which  is  not  tra-^ 
versable  in  that  form.  There  was  nothing  on  the  re- 
cord, there,  to  raise  the  question  whether  the  defendants 
had  exceeded  their  authority,  or  had  not,  in  fact,  acted 
in  execution  of  the  writ.  The  case,  therefore,  goes  no 
farther  than  to  shew  that  a  man,  by  having  verbally 
alleged  one  cause,  is  not  precluded  from  pleading 
another.  [Lord  Denman  C.  J.  In  Lucas  v.  Nockells  (c), 
where  the  writ  was  pleaded  with  a  virtute  ciijus,  and  the 
plaintiffs,  admitting  the  writ,  replied  de  injuria,  absque 
residuo  causse,  it  was  held,  that,  under  that  plea,  they 
might  prove  that  the  defendants  did  not  in  reality  act 
upon  the  writ.]  Where  the  plaintiff  means  to  insist 
that,  in  point  of  fact,  the  defendant  was  not  acting 
under  the  authority  pretended,  but  under  a  different 
authority,  he  may  and  ought  to  shew  that  by  his 
pleading.  Thus,  Lord  Holt  says,  in  Groenvelt  v.  Bur- 
well(d)f  "  Suppose  there  were  two  warrants,  the  one 

(a)  1  Bulst.  101.  (6)  7  T.  R.  654. 

(c)  4Bing.  729.    lOJBing.  157.  (</)  1  Ld.  Raym.  465. 

good 
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good  and  the  other  ill,  and  the  plaintiff  had  been  ar-  1834. 
rested  upon  the  ill  warrant,  he  ought  to  shew  it  spe-  ^ 

^  '  &  r       Governors  of 

cially."    He  adds,  that  if  the  party  arresting  had  a  good  Bristol  Poor 

afiainst 

warrant,  though  he  had  declared  that  he  arrested  on  the  Wait. 
insufficient  one,  that  would  not  preclude  him  from 
justifying  by  the  other.    That  is  not  now  disputed;  but 
the  plaintiff  may  shew  that  he  did  not  arrest  under  the 
legal  warrant.    {^Patteson  J.    He  could  not  allege  that, 
if  the  party  arresting  had  both  warrants  at  the  time.] 
Lucas  V.  Nockells  (a)  seems  to  shew  that  he  might. 
That  case  clearly  establishes  that,  in  some  way,  the  fact 
of  a  party  having  acted  in  execution  of  the  authority 
under  which  he  justifies,  may  be  put  in  issue:  the  only 
question  in  any  particular  case  would  be  as  to  the 
course  of  pleading.  When  a  plaintiff  in  trespass  replies 
excess,  that,  in  effect,  denies  the  virtute  cujus,  [^Little- 
dale  J.    It  admits  the  authority ;  that,  therefore,  does 
not  apply  to  the  case  where  it  is  suggested  that  an 
illegal  and  not  a  legal  warrant  was  acted  upon.]  It 
shews  that  he  was  not  acting  upon  that  by  which  he 
justifies.    In  The  Six  Carpenters^  case  (6),  it  is  said  that 
"  If  the  lord  who  distrains  for  rent,  or  the  owner  for 
damage  feasant,  works  or  kills  the  distress ;  or  if  he 
who  enters  to  see  waste,  breaks  the  house,  or  stays 
there  all  night;  or  if  the  commoner  cuts  down  a  tree, 
in  these  and  the  like  cases,  the  law  adjudges  that  he 
entered  for  that  purpose."     {Littledale  J.    Still  that 
relates  to  improper  acts  done  under  that  by  which  the 
party  professes  to  justify  ;  it  does  not  apply  to  an  acting 
under  a  different  and  bad  authority.] 

The  proceeding  on  a  writ  of  recaption  is  a  case 
where  the  intention  with  which  a  legal  process  was 


(a)  4  Bing.  729.    10  Bmg<  157. 

Vol.  I.  U 


(b)  8  Rep.  146.  b. 

executed 
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1834.      executed  may  be,  and  necessarily  is,  enquired  into;  and 
„  where  a  party  may  be  liable  to  an  action  for  doing  what 

Governors  of  tr     j        j         ^  ^  & 

Bristol  Poor  he  had  a  lawful  authority  to  do,  if  he  did  it  not  under 

against  i  i  • 

Waji.       that  authority,  but  m  the  exercise  of  an  unlawful  claim. 

The  plaintiff  in  that  form  of  action  complains  that  his 
goods,  which  had  been  distrained  by  the  defendant,  and 
replevied,  have  again  been  distrained  by  him  for  the  same 
cause :  and  Lord  Hale  in  a  note  on  Fitzherherfs  Natura 
Brevium,  p.  72.  tit.  Recaption^  says,  "  That  where  the 
lord  in  a  replevin  avows  for  one  cause,  and  justifies  the 
recaption  for  another  cause,  the  plaintiff  may  aver  that  the 
first  caption  was  made  by  him  for  the  same  cause  as  the 
second."  And  in  Buller's  case  (a)  the  defendants  made 
cognizance  as  bailiffs  to  A,  for  a  rent ;  the  plaintiff  re- 
plied that  two  strangers  had  a  right  of  entry  into  the 
place  where,  &c.  and  the  defendants  by  their  command 
entered  and  took  the  cattle  damage  feasant,  absque  hoc, 
that  they  took  as  bailiffs  to  A,  And  upon  demurrer,  it 
being  objected  "  that  by  this  means  the  intent  of  the 
party  shall  be  put  in  issue,  which  no  jury  can  try  but 
only  in  case  of  recaption,"  the  traverse  was  held  to  be 
well  taken.  There  two  supposed  authorities  appeared, 
the  one  alleged  by  the  defendants,  the  other  by  the 
plaintiff ;  and  it  might  have  been  contended,  as  it  is  by 
the  defendants  here,  that  the  latter  authority  was  one 
put  upon  the  defendants  by  the  plaintiff.  The  same 
argument  might  also  have  been  used  in  the  case  on  the 
writ  of  recaption.  {Pattcson  J.  The  replication  there 
is  a  mere  repetition  of  the  writ.  Nothing  is  put  upon 
the  defendant.  Littledale  J.  In  Buller's  case  (a),  the 
taking  by  the  defendants  as  bailiffs  to  A.  was  traversed 
with  a  special  inducement;  but  that  inducement  made 
no  difference.] 

(fl)  19  Via.  Ahr.  Replevin,  E.  a.  pi.  7. 

It 


IN  THE  Fourth  Year  of  WILLIAM  IV. 


219 


It  is,  upon  the  whole,  clear  from  the  authorities,  that      1  S3if, 
if  parties  have  had  a  good  warrant  under  which  they    ^  ^ 

^  Governors  of 

might  have  acted,  but  in  reality  have  acted  upon  an  Bristol  Poor 

against 

illegal  one,  and  if  the  fact  that  they  did  so  (not  merely  that  Wait. 
they  professed  to  do  so)  is  either  established  by  evidence 
on  the  other  side,  or  stated  by  the  parties  themselves, 
or  admitted  by  them  in  the  course  of  their  pleadings, 
the  good  warrant  cannot  avail  them.  Here  the  defend- 
ants have  admitted  by  their  pleading  that  they  took 
the  property  of  the  plaintiffs  as  one  entire  distress  for 
four  rates,  and  they  justify  doing  so  by  four  warrants ; 
one  of  these  was  bad,  and  the  whole  taking,  therefore, 
was  for  a  cause  which  is  no  justification. 

Cur,  adv.  mlL 


Lord  Denman  C.  J.  in  this  term  {a)  delivered  the 
judgment  of  the  Court.  In  this  action  of  replevin  the 
defendants  justified  the  taking,  as  a  distress  for  poor 
rates.  The  first  avowry  was  in  general  terms  under  the 
43d  of  Eltz.  And  the  plaintiffs  in  their  second  plea  to 
it,  averred  that  the  distress  was  entire,  under  four 
several  warrants  of  magistrates,  for  levying  four  several 
poor  rates  assessed  upon  ihem  in  respect  of  certain  pro- 
perty belonging  to  the  plaintiffs,  some  part  of  which 
they  did  not  occupy  at  the  time  of  making  the  assess- 
ment of  the  fourth  rate.  The  replication  restated  the 
avowry  with  all  particulars  necessary  to  give  the  magis- 
trates jurisdiction  to  issue  their  warrants,  but  not  denying 
that  some  part  of  the  property  was  not  occupied  by  the 
plaintiffs  at  the  time  of  the  fourth  rate.  The  rejoinder 
again  averred  that  fact,  and  the  defendants  demurred. 

The  second  avowry  stated  specially  the  occupation, 

(fl.)  Jpril  22d. 

U  2  assessment. 
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1834.  assessment,  demand,  summons,  non-payment,  and  war- 
^       ~"  -   rant  of  distress.    Other  avowries  stated  the  distress  to 

Governors  of 

Bristol  Poor  have  been  taken  on  the  several  warrants,  the  legality  of 

against  " 

Wait.  which  was  Undisputed.  To  these  the  plaintiffs  pleaded 
in  bar,  that  the  goods  were  taken  as  one  entire  distress 
for  all  the  rates,  including  that  imposed  for  the  period 
during  which  they  did  not  occupy  some  part  of  the 
premises.  The  substantial  question  was  the  same  in  all, 
and  it  was  this ;  whether  the  defendants  are  entitled  to 
a  return  of  the  goods  distrained,  having  made  one  entire 
distress  under  four  warrants,  one  of  which  was  for 
levying  a  rate  imposed  for  premises,  part  of  which  was 
not  then  in  the  plaintiffs'  occupation. 

The  defendants  argued,  in  the  first  place,  that  this 
Court  could  not  enquire  whether  a  rate  was  properly 
imposed,  the  court  of  quarter  sessions  having  exclusive 
jurisdiction  to  determine  that  question.  In  support  of 
this  proposition  the  case  of  Marshall  v.  Pitman  {a)  was 
cited,  but  we  think  it  proves  no  such  thing.  It  only 
proves  that  an  apothecary,  possessing  personal  property 
in  a  parish  where  he  inhabits,  cannot  treat  as  a  nullity 
a  rate  wherein  he  is  assessed  in  respect  of  his  stock  in 
trade,  though  he  may  be  able  to  shew  that  he  has  no 
stock  in  trade,  and  though  no  other  personal  property 
but  stock  in  trade  has  ever  been  rated  in  that  parish. 
But  as  the  act  renders  personal  property  rateable,  the 
overseers  have  clearly  a  legal  right  to  rate  it,  and  to 
enforce  payment  of  such  rate  by  the  ordinary  means : 
and  the  party  can  have  no  remedy  against  an  unfair  or 
excessive  rate,  but  by  appeal  to  the  quarter  sessions. 
But,  in  the  present  case,  a  rate  has  been  imposed  on  the 
plaintiffs  in  respect  of  land  which  they  did  not  occupy ;  a 

(«)  9  Bing,  595. 

rate 
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rate  which  the  overseers  had  no  power  to  make,  nor  the  1834. 
magistrates  to  enforce.    It  is  like  a  rate  on  land  situate    ^  „ 

"  Governors  of 

in  a  different  parish,  which,  according  to  Holt  C.  J.,   Bristol  Poor 

u'^ainst 

in  Groenvelt  v.  BurweU{a),  is  "  an  . illegal  tax,  which  the  Wait. 
justices  have  no  power  to  confirm."  The  opinion  of  this 
Court  to  the  same  effect  was  expressed  by  Lord  Tenter- 
den  in  Weaver  v.  Price  {b).  But  Milward  v.  Coffin  {c) 
is  in  its  very  terms  exactly  similar  to  the  present  case, 
with  the  addition  that  the  sessions  had  there  confirmed 
the  rate  on  appeal:  yet  it  was  held  to  be  a  nullity. 
And  that  decision  is  entitled  to  the  more  weight,  be- 
cause it  was  once  questioned  by  Lord  Kenyan  [Harper  \, 
Carr  (d) )  on  another  point ;  with  respect  to  which,  how- 
ever, it  has  been  upheld  both  by  this  Court  [Fletcher  v. 
Wilkins  [e))  and  by  the  Court  of  Common  Pleas  [Hur- 
rell  V.  Wink[g))'.  but  on  this  point  it  has  never  been 
impugned,  and  its  principle  was  adopted  in  Rex  v.  Wel- 
bank[h).  But  it  was  argued  that  the  distress  was  legal, 
inasmuch  as  a  part  of  the  premises  assessed  was  liable  to 
the  rate,  and  that,  by  including  more,  the  distress  might 
indeed  be  excessive,  so  as  to  found  an  action  on  the  case, 
but  was  not  altogether  void,  so  as  to  make  the  seizure 
illegal.  Numerous  authorities  were  quoted  to  shew  that 
a  distress  may  be  justified,  though  the  distrainer  profess 
to  act  under  an  illegal  warrant,  provided  he  were  at  the 
time  armed  with  a  lawful  one.  This  doctrine  was 
largely  discussed  in  the  late  case  of  Lucas  v.  Nockells  [i), 
which  was  cited  as  an  authority  here,  but  seems  to  the 
Court  inapplicable  to  this  case.     The  proposition  is, 

(a)  1  Ld.  Rai/m.  471.  (i)  3  B.  ^  Ad.  411. 

(c)  2  W.  BL  1330.  (d)  7  T.  R.  274. 

(e)  6  East,  285,  286.  {g)  8  Taunt.  569. 

{h)  4M.     S.  229.  (0  4Bi7ig.  729.     10  Biyig.  157, 

U  S  however. 
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1834.      however,  established  beyond  question,  that  an  officer  is 
not  confined  in  court  to  the  authority  which  alone  he 

Governors  of  *' 

Bristol  Poor  niay  have  produced  when  he  acted :  he  may  certainly 

against 

Wait.  resort  to  any  authority  which  he  possessed,  that  justified 
his  proceeding.  The  case  of  Rogers  v.  BirJcmire  {a)  was 
the  only  decision  which  appeared  to  be  at  variance  with 
this  general  doctrine.  That  was  an  action  of  trespass 
quare  clausum  fregit,  for  entering  a  house  and  seizing 
goods.  The  defendant  justified  under  a  distress  for 
rent  not  only  of  the  house,  but  also  of  a  stable,  the  house 
and  stable  being  held  under  separate  demises  at  separate 
rents.  The  plea  was  held  bad,  and  being  bad  in  part,  in 
respect  of  the  place  in  which  the  goods  were  taken,  was 
clearly  bad  in  the  whole,  not  being  divisible.  Here  the 
action  is  replevin;  three  out  of  the  four  causes  of  taking 
were  justifiable:  there  were  four  separate  warrants ;  each 
cause  of  taking  w^as  distinct ;  and  the  avowries  being 
separate  for  each  cause  of  distress,  the  plaintiffs  cannot, 
by  averring  that  all  were  acted  on  at  the  same  time,  and 
that  one  was  bad,  invalidate  those  that  were  good. 
With  this  single  exception,  which  is  only  an  exception 
in  appearance,  the  authorities  are  uniform.  Rollers 
Abridgment,  Replevin,  pi.  4,  5.  8.  bears  directly  on  the 
point,  and  is  recognised  in  all  the  books.  The  plead- 
ings, therefore,  disclose  a  sufficient  warrant  to  justify 
the  seizure  of  the  plaintiffs'  goods,  and  entitle  the  de- 
fendants to  have  them  returned,  though  an  action  may 
possibly  be  maintainable  for  an  excessive  distress. 
Our  judgment  must  therefore  be  for  the  defendants. 

Judgment  for  the  defendants. 

{a)  Ca.  temp,  Hardw.  245.   S,  C,  2  Slu  1040. 
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The  King  against  The  Lord  of  the  Manor  of 
OuNDLE,  and  his  Steward. 


M ANDAMUS.    The  writ,  after  reciting  that  the  Copyholder  in 
fee,  surrenders 

manor  of  Oundle  in  Northamptonshire  was  and  to  such  uses  as 
from  time  whereof,  &c.,  had  been  an  ancient  manor  and  in  default*' 
wherein  copyhold  estates  had  been  conveyed  by  sur-  such^^ppoint- 
render,  went  on  to  state,  that  on,  &c.,  Richard  Ragsdell  use"of!^.*in 
was  duly  admitted  tenant  in  fee-simple  to  certain  copy-  ^-'With- 

•'  *  *        out  having 

hold  premises  within  the  manor,  and  paid  his  fine  and  been  admitted, 

appoints.  The 

did  the  services,  and  thereupon  became  entitled  to  appointment  is 

a  good  execu- 

convey  the  said  premises  to  such  person  or  persons  as  tion  of  the 
should  be  willing  to  become  tenants ;  and  that,  on  the  titlerthe%-" 
21st  of  December  1830,  he  surrendered  the  premises  admiued^as^ 
out  of  court,  according  to  the  custom,  "  to  such  uses,  t^^g*^  copyholder 
upon  such  trusts,  and  to  and  for  such  ends,  intents,  and  continues 

'  tenant  to  the 

purposes,  and  with,  under,  and  subject  to  such  powers,  ^^^^  till  some 

one  is  admitted 

provisoes,  declarations,  and  agreements,  as  Thomas  Daw-  under  his  sur- 
render. 

son  by  any  deed  or  deeds  should  direct  or  appoint,  and     y^here,  on 
in  default  of  and  until  such  direction  or  appointment  to  mandamus  (to 
the  use  and  behoof  of  the  said  Thomas  Dawson^  his  fj^JJer)  Tcoii- 
heirs  and  assigns  for  ever.    And  that  afterwards,  to  ciliu™  has  been 

o  '         obtained,  and 

wit,  on  the  22d  day  of  the  same  month,  the  said  Thomas  the  return,  on 

argument,  held 

Dawson^  in  exercise  and  in  execution  of  the  power  and  sufficient  in 

law,  and  a  pe- 

authority  vested  in  him  under  and  by  virtue  of  the  said  remptory  man- 
last  mentioned  surrender,  did  by  a  certain  deed  of  ap-  the  Court  will ' 
pointment  duly  signed,  sealed,  and  delivered,  direct  and  "ns^t'ance'cff  the 

#  party  making 

such  return,  direct  the  prosecutor  to  demur,  in  order  that  the  case  may  go  to  a  court  of 
error. 

Quaere,  Whether,  by  the  stat.  9  Ann,  c.  20.  «.  2.,  the  return  to  a  mandamus  can  be 
demurred  to. 

U  4  appoint 
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18345. 

The  King 

against 
The  Lord 
of  the  Manor 

of  OUNDLE. 


appoint  that  the  last  mentioned  copyhold  hereditaments 
and  premises,  together  with  all  and  singular  appurte- 
nances whatsoever  to  the  said  premises  belonging  or  in 
anywise  appertaining,  should  thenceforth  remain  and  be 
to  the  only  proper  use  and  behoof  of  one  John  Pruday, 
his  heirs  and  assigns  for  ever,  according  to  the  custom  of 
the  said  manor :  and  thereupon  the  said  John  Pruday 
became  duly  entitled  to  be  admitted  to  the  last  men- 
tioned copyhold  hereditaments  and  premises  as  tenant 
thereof,  and  is  desirous  and  willing  to  be  admitted 
thereto  as  such  tenant."  The  writ  then  stated  that  the 
lord  and  steward  had  been  applied  to  to  admit  J".  P. 
pursuant  to  such  surrender  and  deed  of  appointment, 
but  had  refused,  and  it  commanded  them  to  admit  him, 
pursuant  to  the  same,  on  payment  of  the  fine,  &c.,  or 
to  shew  cause  to  the  contrary. 

The  return  stated,  that  after  Ragsdell  had  been 
admitted  as  above,  he,  on  the  said  21st  of  December 

1830,  surrendered  the  premises  to  the  uses  and  in 
the  manner  set  forth  in  an  instrument  of  surrender, 
which  was  afterwards,  to  wit,  on  the  26th  of  October 

1831,  presented  by  the  homage  at  a  general  court 
baron  and  customary  court,  and  was  as  follows.  The 
surrender,  as  presented  by  the  homage,  was  then  set 
out,  bearing  date  the  21st  of  December  1830,  signed  b}^ 
Ragsdell^  and  stating  that  in  consideration  of  510/.  paid 
to  him  by  Thomas  Damon,  the  receipt  whereof  he,  the 
surrenderor,  acknowledged,  and  that  the  same  was  in 
full  for  the  absolute  purchase  of  the  copyhold  pre- 
mises after  mentioned,  he,  Ragsdell,  did  out  of  court 
surrender  all  that  messuage,  &c.  (describing  the  pre- 
mises), and  all  his  estate,  &c.  therein,  to  such  uses,  &c. 
(in  the  words  before  set  out  in  the  writ)  at  the  will  of 

the 


IN  THE  Fourth  Year  of  WILLIAM  IV. 


285 


the  lord,  according  to  the  custom  of  the  said  manor.  1834?. 
The  return  then,  after  stating  that  the  premises  men-  ' 

,  ^  ^  .  The  King 

tioned  in  the  surrender  were  those  referred  to  in  the  against 

The  Lord 

writ,  proceeded  as  follows  :  —  "  And  we  further  certify,    of  the  Manor 
&c.,  that  the  said  Thomas  Dawson  in  the  said  sur- 
render named  is  still  living,  and  hath  not  as  yet  been 
admitted  or  claimed  to  be  admitted  to  the  same  copy- 
hold hereditaments  and  premises  as  the  tenant  thereof, 
pursuant  to  the  said  surrender  or  otherwise;  that  the 
said  surrender  hath  not  to  our  knowledge  or  belief  been 
in  any  manner  vacated  or  become  void,  but  that  the 
same  still  remains  in  full  force  and  virtue,  and  that  no 
surrender  by  the  said  Richard  Bagsdell,  or  by  the  said 
Thomas  Dawson,  of  the  said  copyhold  hereditaments 
and  premises,  to  or  for  the  use  of  the  said  John  Prudat/, 
hath  ever  been  presented  or  made  known  unto  the  lord 
of  the  said  manor  or  his  steward,  whereby  or  by  virtue 
whereof  the  said  John  Pruday  hath  or  could  become 
entitled  to  be  admitted  to  the  said  copyhold  heredita- 
ments and  premises  as  tenant  thereof,  as  in  the  said  writ 
is  mentioned  and  supposed.    And  for  these  reasons," 
&c.    A  concilium  having  been  moved  for,  the  case 
came  on  in  the  crown  paper  in  Hilary  term  last,  and 
was  argued  (a)  by 

W,  Hayes  for  the  prosecutor.  The  appointment  exe- 
cuted by  Dawson  conformably  to,  and  immediately  after 
the  surrender,  gawe  Pruday  a  complete  title  to  be  ad- 
mitted :  it  was  not  necessary  that  Dawson  should  have 
been  admitted  to  render  his  appointment  valid.  It  will 
be  contended,  on  the  other  side,  that  a  surrender  is  a 

(a)  Before  Lord  Benman  C.  J.,  Littledale,  Taunton,  and  PattesonJs., 
January  22d. 

common 
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1834.  common  law  conveyancej  and  must  follow  the  rules  of 
^7~~r~  common  law.    [Sir  J.  Campbell,  Solicitor-General, 

The  King  ^ 

against       who  Supported  the  return,  said  he  should  concede  that. 

The  Lord 

of  the  Manor  if  Dawson  had  had  a  naked  power,  the  prosecutor  would 
have  had  a  right  to  admittance,  though  Dawson  had 
not  been  admitted ;  but  he  meant  to  contend,  that  in- 
asmuch as  Dawson  had  an  estate  as  well  as  a  power,  his 
admittance  was  necessary.]  That  makes  no  difference. 
In  the  case  where  a  copyholder  surrenders  to  the  use  of 
his  will,  and  afterwards  by  his  will  directs  that  his 
executor  shall  sell,  with  power  to  his  executor  to  ap- 
point in  favour  of  a  purchaser,  the  purchaser  would  be 
entitled  to  admittance  on  the  executor's  appointment, 
though  the  executor  himself  had  not  been  admitted. 
That  case  is  like  the  present,  where  the  surrender  is  to 
such  uses  as  the  surrenderee  shall  by  deed  appoint;  and 
it  makes  no  difference  whether  the  use,  in  default  of  such 
appointment,  be  limited  to  the  surrenderee,  or  whether 
no  provision  be  made  in  case  of  default.  The  appointee 
of  the  surrenderee  is  entitled  to  be  admitted,  like  the 
appointee  of  the  executor.  \_Taunton  J.  The  executor 
has  a  mere  power.]  The  question  which  arises  is  the 
same.  The  copyhold,  after  surrender,  must  be  in 
some  one.  The  lord  is  not  prejudiced,  for  the  sur- 
renderor continues  tenant  till  some  one  else  is  admitted ; 
and  while  there  is  a  tenant  the  lord  cannot  insist  on  any 
other  person  being  admitted.  The  use,  also,  in  default 
of  appointment  would  continue  to  the  surrenderor,  if 
no  provision  were  made  respecting  it  in  the  surrender, 
{Patteson  J.  The  limitation  here  to  Dawson  is  not 
only  "  in  default  of,"  but  "  until,"  appointment.]  The 
words  have  precisely  the  same  effect.  It  was  a  sur- 
render to  the  use  of  Dawson  in  fee,  pending  the  appoint- 
ment ; 
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ment;  the  surrenderor  continuing  tenant  till  another  1834. 
was  admitted.    Where  there  is  a  limitation  to  the  use      '  ~ 

The  King 

of  a  party,  with  power  to  him  to  appoint,  it  is  im-  against 

The  Lord 

material  whether  the  power  stand  before  the  limitation,    of  the  Manor 

1  r  All  r  '    .  of  OUNDLE. 

as  here,  or  after.  All  powers  ot  appomtment  are 
powers  of  revocation;  the  appointment  must  defeat 
some  estate;  the  estate  cannot  have  been  in  abeyance. 
In  Boddington  v.  Abernethy  {a\  freehold  estates  were 
settled  to  the  use  of  W,  R,  and  to  other  uses,  and  copy- 
hold estates  were  surrendered  to  the  uses  of  the  same 
settlement.  The  deed  of  settlement  contained  a  power 
to  revoke,  determine,  and  make  void  the  uses,  estates, 
trusts,  powers,  and  limitations  therein  contained,  and 
that  power  was  acted  upon  by  a  subsequent  deed,  re- 
voking the  uses  to  which  the  copyholds  had  been  sur- 
rendered, and  limiting  and  appointing  the  same  to  other 
uses ;  and  these  latter  uses  were  held  good,  although 
they  defeated  the  prior  vested  estates.  That  case  goes 
the  whole  length  of  the  argument  for  the  present  pro- 
secutor, and  even  farther ;  at  least  it  shews,  that  if  the 
appointment  in  a  case  like  this  be  well  made,  the  limit- 
ation in  default  cannot  give  any  right  to  be  admitted. 
A  power  is  in  the  nature  of  an  executory  limitation :  if, 
therefore,  the  return  in  this  case  be  maintainable,  it 
may  be  contended,  that  on  a  limitation  of  copyhold  to  A. 
in  fee,  and  if  B,  return  from  Bome^  to  B,  in  fee,  yet,  if 
B,  returned  from  Rome,  A.  would  be  the  person  to  be 
admitted  on  ^.'s  return,  if  he  had  not  already  been  so. 
It  makes  no  difference  that  the  contingency,  as  in  the 
present  case,  is  something  to  be  done  by  A,  The  argu- 
ment on  the  other  side  would  be,  that  wherever  there  is 

(a)  5B,^C.  776. 

a  limitation 
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1834?,  a  limitation  in  fee,  with  a  shifting  limitation  engrafted 
The  King  person  to  whom  the  first  limitation  is  made, 

against      must,  in  the  first  instance,  be  admitted.  [Little- 

The  Lord 

of  the  Manor  dale  J.    Suppose  Dawsou  had  made  no  appointment, 

of  OUNDLE. 

but  had  come  in  and  been  admitted,  and  had  held  for 
several  years  as  tenant.  If  he  had  afterwards  wished  to 
sell,  could  he  at  once  have  executed  the  power,  or 
must  he  have  surrendered  ?]  When  he  executed  the 
power,  the  effect  of  his  previous  admittance  would  have 
been  defeated,  and  the  appointee  would  have  had  an 
immediate  right  to  be  admitted.  Boddington  v.  Aber- 
nethy  (a)  decides  that.  {Taunton  J.  If  Dawson  had 
been  admitted  and  not  made  any  appointment,  had  not 
he  such  an  interest  as  would  have  descended  to  his 
heirs,  and  given  them  a  right  to  admission  ?  Then  he 
had  an  interest  as  well  as  a  power,  after  the  surrender 
by  Ragsdell.']  Whatever  might  have  been  the  case  in 
the  event  supposed,  the  appointment  here  was  made, 
and  gave  the  use  a  different  direction;  the  question, 
therefore,  does  not  arise.  Here  are  a  valid  power  and  a 
valid  execution :  as  soon  as  the  appointment  was  made, 
the  original  surrender  became  a  surrender  to  the  use  of 
the  appointee  in  fee ;  as  in  the  case  of  a  freehold  estate, 
where  the  fee  is  conveyed  by  deed  subject  to  a  power 
of  appointment,  on  the  execution  of  such  power  the 
freehold  vests  by  relation  back  to  the  deed.  Here, 
upon  the  appointment  made  to  Pruday  in  conformity  to 
RagsdelVs  surrender,  the  intermediate  interest  of  Da'tso- 
son  was  struck  out,  and  the  whole  right  vested  in  the 
appointee.  Either  the  appointment  is  not  good  at  all, 
or  it  is  good  for  this  purpose.    The  use,  to  which  a 

(a)  SB.^C.  716. 

copyhold 
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copyhold  is  surrendered,  is  rather  an  equitable  than  a  1834. 
legal  interest ;  the  lord  is,  indeed,  compellable  to  admit,     xhe  King 
but  the  person  to  whose  use  the  surrender  is  has  no  against 

^  The  Lord 

legal  estate,  though  he  has  a  legal  remedy;  and  the   of  the  Manor 

of  Ol7NDL£> 

function  performed  by  the  lord  in  admitting,  is  directed 
by  the  will  of  the  surrenderor.  "  The  lord  is  only  as 
an  instrument  to  convey  the  estate,  and  as  it  were  put 
in  trust  to  make  such  an  admittance  as  he  who  sur- 
renders would  have  him  to  make     Brookes  case  (a). 

Sir  J".  Campbell,  Solicitor-General,  contra.  The  claim 
now  insisted  upon  would,  if  it  prevailed,  make  an  entire 
change  in  the  law  as  to  admittances,  for  by  surrender- 
ing to  such  uses  as  purchasers  might  appoint,  a  copy- 
hold might  be  transmitted  from  one  to  another  in- 
definitely, without  any  of  the  parties  being  admitted. 
[Patteson  J.  It  has  been  held  that  where  a  copyholder 
sells  to  A.,  and  A,,  before  any  surrender,  conveys  his 
interest  to  the  original  vendor  may  at  once  sur- 
render to  and  he  may  claim  admittance,  though 
A.,  the  intermediate  party,  was  not  admitted :  Rex  v. 
The  Lord  of  the  Manor  of  Hendon  (6).]  A.,  there, 
never  had  a  right  to  be  admitted.  The  question  here 
is,  whether  Damon  had  a  mere  power,  or  an  interest 
also.  In  the  former  case  it  may  be  conceded,  for  argu- 
ment's sake,  that  he  might  appoint  without  being  ad- 
mitted, though  Lord  Kensington  v.  Mansell  [c\  which 
may  be  cited  as  to  this  point,  is  perhaps  no  authority 
in  a  case  where  the  power  is  to  be  executed  not  by 
the  surrenderor  himself,  but  by  a  stranger.  But  the 
principle  here  relied  upon  on  behalf  of  the  lord  is,  that 

{a)  Poph,\25.  {b)2T.R,484.  (c)  13  F^J.  jun.  240. 

there 
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1834.      there  can  be  no  alienation,  or  substitution  of  the  tenancy, 
of  copyhold,  but  by  surrender :  and  a  surrenderee  can- 

The  King  ^"^  / 

against       not  Surrender  again  till  he  has  been  admitted.  Dawson 

The  Lord  ... 

of  the  Manor   m  this  case  purchased,  and  Ragsdell  surrendered  to 

of  OUNDLE.       T.«p  111  1  1 

mm,  lor  a  valuable  consideration,  to  such  uses  and 
upon  such  trusts  as  he  should  appoint;  and,  in  default 
of  appointment,  to  his  own  use  in  fee.  It  is  the  same 
as  if  the  surrender  had  been  to  him  in  fee,  with  power 
to  appoint  uses  and  trusts.  But  the  surrender  to  him 
in  fee  of  itself  implied  such  a  power;  he  became  by 
that  the  absolute  owner ;  he  might  have  brought  eject- 
ment without  being  admitted  till  the  trial :  Holdfast  dem. 
Woollams  v.  Clapham  (a),  Doe^  Lessee  of  Bennington,  v. 
Hall{b).  If  the  surrender  had  been  made  without  any 
express  power,  he  would  not  have  taken  any  greater 
interest.  It  is  not  controlled  or  limited  by  the  additional 
mention  of  the  power.  {Taimton  J.  You  mean  by  in- 
terest, not  a  vested  interest  in  praesenti,  but  that  which 
results  from  the  right  to  be  admitted  at  any  time.]  It 
is  a  peculiar  interest,  but  it  is  recognised  as  one  by  law, 
and  sufficiently  distinguishes  the  person  to  whose  use 
a  surrender  is  made,  as  in  this  case,  from  the  mere 
donee  of  a  power.  A  devise  to  executors  to  sell,  carries 
an  interest,  and  they  must  be  admitted ;  not  so  if  they 
have  merely  a  power  to  appoint.  In  Beal  v.  Shep- 
herd (c\  where  the  question  was,  whether  the  party 
having,  by  devise,  a  power  to  sell,  must  previously  be 
admitted  and  surrender,  it  was  held  that  she  need  not, 
because  she  had  an  authority  only,  and  not  an  interest; 
and  Holder  dem,  Sulyard  v.  Preston  (d)  was  decided  on 

(a)  1  T.  JR.  600.  (b)  16  East,  208. 

(c)  Cro.  Jac.  199.  (d)  2  Wils.  400. 

the 
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the  same  ground.    Doe  dem.  Woodcock  v,  Barthrop{a)  is  ISS-I. 
no  authority  for  the  prosecutor.    There,  copyhold  was  tiT'iCng 
devised  to  A.  and  B.  and  their  heirs,  in  trust  to  permit  against 

,  The  Lord 

M,  to  enjoy  the  same  during  her  life ;  and  subject  to  of  the  Manor 
such  estate,  the  premises  were  devised  to  such  persons 
as  M,  should  by  will  appoint,  and  in  default  of  appoint- 
ment, to  M.'s  right  heirs.  The  trustees  were  admitted, 
but  M.  was  not;  and  it  was  held  that  the  appointee 
under  MJs  will  took  a  legal  estate,  though  the  trustees 
had  never  surrendered  to  the  use  of  the  will.  But  there 
the  Court  considered  that  the  trustees  were  tenants  for 
the  life  of  ikf. ;  that  her  appointee  was  entitled  in  re- 
mainder, and  that  he,  as  remainder-man,  was  already 
admitted  by  the  admission  of  the  tenants  for  life.  [_Lit- 
tledale  J.  In  the  present  case,  Dawson^  if  once  admit- 
ted, could  only  be  got  out  again  by  surrendering;  you 
say  that  he  must  do  that  as  well  as  appoint.]  When 
once  in,  he  would  be  tenant  in  fee ;  the  mere  appoint- 
ment would  be  nugatory.  \Taunton  J.  You  say  that 
he  has  no  more  control  with  the  power  of  appointment 
than  without  it.  LittledaJe  J.  If  so,  there  could  be  no 
good  power  of  appointment  under  circumstances  like 
these.  Taunton  J.  In  the  case  of  freehold,  it  was  made 
a  question  some  years  ago,  whether  the  person  who  was 
owner  of  the  fee  could  at  the  same  time  have  a  power 
of  appointment  over  the  whole  estate,  and  it  was  held 
that  he  might :  Maundrell  v.  Maundrell  [h).  Patteson  J. 
The  same  doctrine  was  acted  upon  in  Roach  v.  Wad- 


(a)  5  Taunt.  58  2. 

(b)  7  Ves.  jun.  567.  10  Ves.  jun.  246.  See  Mr.  Butlers  notes  on 
Coke  upon  Littleton,  there  cited;  Co.  Litt.  216. o.  note  2.  S79.  b.  note  1.  : 
also  241.  a.  note  (4).  See  see  also  Ray  v.  Fung,  5  B.^  Aid.  561.  And, 
as  to  the  case  of  Maundrell  \,  Maundrell,  Sugden  on  Powers,  p.  82.  5th  edit. 

ha?n^ 


292 


CASES  IN  EASTER  TERM 


1834.  ham{a\  where  an  estate  was  conveyed  to  a  trustee  in 
'   ~      fee  to  the  use  of  such  person  and  for  such  estate  as  W, 

The  K^NG 

against      should  appoint,  and,  in  default  of  such  appointment,  to 

The  Lord 

of  the  Manor    W,  in  fee,  and  it  was  held  that  an  appointment  made 

of  OuNDLE,      I        rrr  •  r    i  i     i  t 

by  yy,  was  an  execution  or  the  power,  and  that  the 
appointee  came  in  paramount  to,  and  not  under, 
That  is  the  point  made  here  by  the  prosecutor.]  Such 
a  mode  of  passing  copyhold  would  be  new,  and  de- 
structive to  the  rights  of  the  lord ;  for,  as  was  said  in 
Bex  V.  The  Lord  of  the  Manor  of  Hendon  {b),  a  private 
agreement  between  parties,  not  followed  up  by  a  sur- 
render, could  not  give  the  lord  any  right  to  a  fine. 
Every  purchaser,  by  means  of  such  an  instrument  as 
this,  might  obtain  the  dominion  of  the  copyhold.  In 
Boddington  v.  Ahernethy  (c),  the  question  discussed  was, 
whether  springing  uses,  to  defeat  vested  estates,  could 
be  limited  in  a  surrender  of  copyhold.  The  rights  of 
the  lord  were  not  in  discussion  there,  for  in  that  case 
the  first  party  who  took  the  copyhold  in  pursuance  of 
the  deed  of  settlement  was  admitted,  and  upon  every 
subsequent  transfer  there  was  a  surrender  and  ad- 
mittance. 


Hayes^  in  reply.  As  to  the  supposed  novelty  of 
the  conveyance  of  copyhold  by  surrender  to  such  uses 
as  shall  afterwards  be  appointed,  the  contrary  is  shewn 
in  Sanders's  Treatise  on  Surrenders  of  Copyhold  Property, 
p.  35.,  where  it  is  said,  "  In  fact,  on  every  surrender 
to  such  uses,  as  the  surrenderor  shall  appoint,  either  by 
deed  or  will,  and  "which  in  practice  is  of  frequent  occiir- 
rence,  the  use  to  arise  under  the  surrender  is  an  use 
commencing  in  futuro."    And  it  is  not  there  considered 

[a)  6  East,  289.  (6)  2  T.  R.  484.  (c)  5  5.  ^  C.  776. 

material 
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material  whether  the  use  in  the  meantime  be  in  the  1834. 
surrenderor,  or  in  a  donee  of  the  power,  or  in  a 

*  The  Kino 

Stranger.    The  party  to  whom  the  use  is  limited  in  against 

The  Lord 

default  of  (or  in  default  of  and  until  J  appointment,  is  of  the  Manor 
entitled  to  admittance,  but  if  admitted  he  is  in  subject  o^^"**^^^* 
to  the  power.  Maundrell  v.  Maundrell  (a)  shews  that 
the  power  is  not  merged  in  the  fee,  where  they  unite  in 
the  same  person.  And  the  execution  of  the  power  so 
entirely  overreaches  the  intermediate  use,  that  where 
an  estate  was  conveyed  to  such  uses  as  A.  should  ap- 
point, and  in  the  meantime  to  A,  for  life,  after  which  a 
judgment  was  recovered  against  A,^  who  subsequently 
appointed,  it  was  held  that  the  creditor  could  not  take 
the  lands  under  an  elegit,  his  lien  being  defeated  by  the 
execution  of  the  power  :  Doe  dem.  Wigan  v.  Jones  (b), 
[Patteson  J.  The  judgment  was  not  the  act  of  the  ap- 
pointor, but  a  proceeding  in  invitum.]  And,  therefore, 
it  was  held  to  fall  within  the  rule,  that  when  a  power  is 
executed,  the  person  taking  under  it  takes  under  him 
who  created  the  power,  not  under  him  who  executes  it: 
the  only  exceptions  being,  where  the  person  executing 
the  power  has  granted  a  lease  or  other  interest,  which 
he  may  do  by  virtue  of  his  estate,  for  then  he  is  not 
allowed  to  defeat  his  own  act.  And  that  would  have 
been  so  here,  if  Dawson  had  been  admitted  and  had 
surrendered  to  a  purchaser.  \_Littledale  J.  If  Dawson 
had  been  admitted,  and  had  not  previously  appointed, 
do  you  say  that  he  could  have  executed  the  power?] 
He  could ;  the  use  would  continue  directory  to  the  lord 
till  the  execution  of  an  appointment ;  it  receives  no  ap- 
plication till  then.  [Patteson  J.  If  Dawson  were  now 
to  be  admitted,  he  must  be  admitted  to  some  estate : 

(a)  10  Ves.  jun.  246.  {h)  10  B.  ^  C.  459. 

Vol.  I.  X  then 


294. 


CASES  IN  EASTER  TERM 


1834?.       then  what  would  there  be  to  prevent  his  surrendering 
'      to  some  other  person  than  the  prosecutor?!    If  he 

The  Kino  ^  ^ 

against       Were  now  to  be  admitted,  and  not  the  prosecutor,  it 

The  Lord  .  ^ 

of  the  Manor   would  be  difficult  to  Say  how  the  legal  estate  could  be 

of  OUNDLE.  r  1  '  ^  1  It 

got  from  him,  and  to  the  prosecutor,  so  that  there 
should  be  an  execution  of  the  power.  As  to  the  ob- 
jection that  DawsoUf  according  to  the  present  argument, 
would  have  had  the  entire  dominion  of  the  copyhold 
without  being  admitted,  he  could  have  no  legal  dominion 
till  admittance ;  he  would  only  have  the  use  as  limited 
for  the  purpose  pointed  out  in  the  surrender  to  him,- 
and  the  right  of  compelling  the  lord  to  admit.  Beal  v. 
Shepherd  («)  is  in  favour  of  the  prosecutor,  for  it  was 
held  there  that,  on  the  execution  of  the  authority  by 
the  wife's  attornies,  the  vendee  was  in  by  the  will,  to 
the  uses  of  which  the  husband  had  surrendered,  and 
that  no  further  surrender  was  necessary,  notwithstand- 
ing the  intermediate  life  estate  which  had  vested  in  the 
wife.  \_The  Solicitor' General.  Suppose  Dawson  had 
been  admitted  in  fee  before  appointment,  and  he  had 
then  executed  the  power  in  favour  of  the  prosecutor : 
it  must  be  contended  that  in  that  case  the  prosecutor 
would  have  been  in  under  the  original  surrender.  Then 
all  that  had  been  done  in  the  mean  time  is  to  be  con- 
sidered as  avoided  ;  which  appears  an  absurdity.]  The 
same  difficulty  might  be  put  in  cases  of  freehold  limit- 
ations. But  when  it  is  said  that  the  execution  of  the 
power  relates  back  to  its  creation,  it  is  not  meant  that 
the  party  who  comes  in  under  it  is  in,  in  point  of  time, 
from  that  period,  but  that  he  is  so  in  point  of  legal 
effect :  there  is  a  change  of  tide  as  from  that  time. 

Cur,  adv,  vulL 


(a)  Cro.  Jac.  199. 


Lord 
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Lord  Denman  C.J.  in  this  term  {April  22d)  de-  1834. 
iivered  the  iudirment  of  the  Court.  ' 

^  The  King 

The  case  of  The  Kins:  v.  The  Lord  of  the  Manor  of  against 

^  .  .  The  Lord 

Oundle  arose  on  the  return  to  a  writ  of  mandamus  issued  of  the  Manor 
at  the  instance  of  John  Pruday^  to  compel  his  admission  Bundle. 
to  certain  copyhold  hereditaments.  The  writ  set  forth 
that  one  Ragsdell^  being  seised  of  them  in  fee,  surren- 
dered them  to  such  uses  as  one  Da'-doson  should  by  deed 
direct  and  appoint;  and  in  default  of  and  until  such 
direction  and  appointment,  to  the  use  of  Dawson  in  fee; 
and  that  Dawson  did  afterwards,  by  deed,  direct  and 
appoint  that  the  said  premises  should  remain  to  the  use 
of  Pruday^  who  thereupon  became  entitled  to  be  ad- 
mitted. The  return  introduced  no  additional  fact,  but 
stated,  by  way  of  observation,  that  Dawson  had  never 
been  admitted,  nor  had  he  or  Ragsdell  ever  surrendered 
the  premises  to  the  use  of  Pruday. 

And  whether  such  admittance  and  surrender  was 
necessary,  was  the  question  argued  before  us;  Pruday  ' 
claiming  to  be  admitted  as  the  person  to  whose  use  the 
surrender  by  Ragsdell  enured  by  virtue  of  the  deed  of 
appointment  executed  by  Dawson^  while  the  lord  con- 
tended that,  as  Dawson  took  not  only  a  power  of  ap- 
pointment, but  also  an  interest  in  the  mean  time  under 
the  surrender  by  Ragsdell,  he  ought  to  have  been  ad-  » 
mitted  and  paid  his  fine,  before  he  could  by  deed 
appoint  to  Pruday,, 

The  application  to  copyhold  property  of  the  general 
doctrine,  that  an  appointee  under  a  power  takes  by  the 
instrument  creating  the  power,  and  not  under  that  by 
which  the  power  is  executed,  was  not  disputed ;  nor 
was  it  denied  that  trustees  with  a  mere  power  to  sell 
were  not  compellable  to  come  in  as  tenants,  in  con- 

X  2  formity 
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1834.      formity  with  Beal  v.  Shepherd  (a\  Holder  dem,  Suli/ard 

V.  Preston  (b). 
The  King  ;  \ 

against  But  a  distinction  between  those  cases  and  the  present 

The  Lord  .     .  ^ 

of  the  Manor   was  strongly  insisted  upon;  for,  here,  Dawson  was  not 

of  OuNDLE. 

a  mere  trustee  to  sell,  but  was  surrenderee  in  fee  for 
his  own.  benefit,  until  and  unless  he  should  make  an 
appointment:  that  event  might  never  have  happened, 
and,  at  any  rate,  without  his  being  admitted,  his  interest 
could  not  be  transferred  to  Pruday, 

But  it  appears  to  us  that  these  premises  may  be  cor- 
rect, without  leading  to  the  conclusion.  The  lord  never 
is  nor  can  be  for  one  moment  deprived  of  a  tenant,  for 
the  estate  must  always  be  in  some  person. 

In  the  two  cases  above  cited  of  trustees  to  sell,  without 
an  interest,  the  estate  was  not  in  abeyance  till  sale,  but 
remained  in  the  heir  of  the  devisor,  which  heir  the  lord 
might  have  compelled  to  be  admitted,  if  the  sale,  was 
not  made  in  reasonable  time :  but  when  such  sale  was 
made,  the  purchaser  was  entitled  to  be  admitted  under 
the  surrender  to  the  uses  of  the  will,  just  as  if  he  had 
been  a  devisee  named  in  it. 

So,  here,  Ragsdell  remains  tenant  to  the  lord  until 
some  person  is  admitted  under  his  surrender.  No 
doubt  Dawson  might  have  declined  to  execute  any  deed 
of  appointment ;  and  if  he  had  declined,  he  could  not, 
without  admittance  and  surrender,  have  passed  his  in- 
terest to  another ;  but  as  he  has  chosen  to  execute  a 
deed  of  appointment  under  the  power,  his  appointee, 
the  present  applicant,  takes  nothing  from  him,  but 
becomes  the  surrenderee  of  Ragsdell,  just  as  if  he  had 
been  named  in  the  surrender. 


(a)  Cro.  Jac.  199. 


(b)  2  mis.  400, 

It 
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It  follows  that  he  is  entitled  to  be  admitted  without  1834. 

DamorCs  having  been  admitted,  and  that  a  peremptory  Ku^c 

mandamus  must  issue.  "^"t^'. 

The  Lord 

What  the  effect  of  DamorCs  being  admitted  might  of  the  Manor 

.  of  OUNDLE. 

have  been,  is  a  question  which  we  are  not  required  to 
determine. 

Peremptory  mandamus  awarded. 


On  a  subsequent  day  of  this  term,  Sir  J,  Campbell 
{Attorney- General)  and  Swann  moved  for  a  rule  to 
shew  cause  why  the  following  order  should  not  be  made; 
viz.  that  the  prosecutor  should  demur  to  the  return, 
and  the  defendants  forthwith  join  in  demurrer,  and  judg- 
ment thereupon  be  entered  on  the  record  that  the  said 
return  should  be  quashed  for  the  insufficiency  thereof, 
and  a  peremptory  writ  of  mandamus  awarded.  They 
stated  that  the  defendants  would  consent  that  judgment 
should  go  against  them  on  the  demurrer  without  argu- 
ment, the  object  of  this  application  being,  that  the  ques- 
tion discussed  upon  the  return  might  be  carried  before  a 
court  of  error,  which,  at  present,  the  parties  were  pre- 
cluded from  doing.  [Lord  Denman  C.  J.  asked  if  there 
were  any  instance  of  a  party  who  had  obtained  judgment 
on  a  concilium,  being  afterwards  obliged  to  demur.]  It 
is  only  since  the  act  1  W,  4.  c,  21,  s,3.,  that  the  pro- 
visions of  9  Ann,  c.  20.  s,  2.  have  been  applicable  to 
writs  of  mandamus  in  general.  The  present  case,  there- 
fore, is  not  likely  to  have  occurred.  \_Patteson  J.  The 
statute  of  Anne  says  nothing  of  demurring  to  a  return. 
It  seems  to  leave  the  old  practice  of  moving  to  quash, 
as  it  stood  before.  Parke  J.  You  will  consider  whether 
you  would  be  in  a  better  situation  by  demurring.]  The 
Court  then  granted  a  rule  nisi ;  against  which, 

X  3  Platty 
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Piatt,  on  a  subsequent  day  of  the  term  {May  Sth), 
shewed  cause,  and  contended  that  the  lord,  having  been 
by  peremptory  mandamus  commanded  to  admit  the 
prosecutor,  could  not  now  get  rid  of  the  judgment  of 
the  Court  by  an  application  like  the  present. 

Sir  J,  Campbell,  Attorney-General,  and  Swann  contra. 
The  effect  of  stat.  1  TV.  4}.  c.  21.  was  to  put  all  writs  of 
mandamus  on  the  same  footing  as  those  relating  to  the 
offices  which  are  regulated  by  9  An?h  c,  20.;  and  the 
object  of  this  latter  statute  was,  that  a  party  dissatisfied 
with  the  judgment  of  the  Court  below,  might  obtain  that 
of  a  court  of  error.  [Lord  Denman  C.  J.  If  he  put  the 
case  in  the  proper  train.]  Formerly,  the  remedy,  in 
case  of  a  refusal  lo  admit,  was  in  equity ;  and  there  the 
party  might  have  had  an  appeal :  it  would  be  hard  if, 
under  the  statute  of  Anne,  as  extended  by  that  of  W.  4., 
he  should  not  have  the  same  redress.  Before  the  statute 
of  W,  4.  was  passed,  the  Court,  in  a  doubtful  case  of  the 
present  description,  would  not  have  granted  a  peremptory 
mandamus,  but  would  have  let  the  parties  go  into  equity. 
It  is  true  that  demurring  to  a  return  is  not  expressly 
mentioned  in  the  statute  ol  Anne ;  but  it  is  said  that  the 
prosecutor  may  "  plead  to  or  traverse  all  or  any  of  the 
material  facts  contained  in  the  return : "  he  may,  there- 
fore, plead  that  they  do  not  amount  to  a  sufficient  return 
in  law;  and  a  substantial  demurrer  would  be  an  issuable 
plea,  within  the  meaning  of  a  judge's  order.  \_Patteson  J. 
The  original  practice  was,  that  the  party  objecting  to  a 
return  made  an  application  to  the  Court  to  quash  it, 
which  was  in  the  nature  of  a  demurrer :  if  such  appli- 
cation was  rejected,  a  peremptory  mandamus  went,  and 
there  could  be  no  proceeding  in  error.    The  statute  of 

Anne 


183*. 


The  King 

agaiyist 
The  Lord 
of  the  Manor 

of  OUNDLE. 
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Anne  does  not  remove  any  difficulty  in  that  respect.]  1834. 
In  cases  under  that  statute  there  could  have  been  no  ' 

The  Kino 

remedy  in  equity.    IPatteson  J.  Is  there  any  instance  against 

The  Lord 

in  which  this  Court  has  refused  to  carry  its  own  judg-  of  the  Manor 
ment  into  execution  ?]  This  is  an  experimental  sur- 
render. IPatteson  J.  The  same  question  which  it 
raises,  or  nearly  the  same,  has  been  very  much  dis- 
cussed, in  treatises  and  otherwise.]  It  must  be  ad- 
mitted that  there  would  be  a  difficulty  in  forcing  the 
prosecutor  to  demur.  \_Littledale  J.  The  concilium  is 
the  usual  mode  of  demurring  in  such  cases.  Patteson  J. 
We  considered  it  as  equivalent  to  that,  in  Rex  v.  The 
Mayor  and  Alderrnen  of  London  {a\  where  the  pro- 
secutor having  moved  for  a  concilium,  and  so  obtained 
judgment  on  the  validity  of  the  return  in  law,  the  Court 
held  that  he  could  not  afterwards  traverse  the  facts  con- 
tained in  it.] 

The  Court  [h)  discharged  the  rule  with  costs  (c). 

(a)  5  B.  ^  Ad,  275.  See  also,  as  to  the  practice  of  discussing  the 
validity  of  a  return  on  a  concilium,  Bex  v.  The  St.  Katharine  Dock 
Company,  4  J?.  ^  Ad,  360. 

(6)  Lord  Denman  C.  J.,  Littledale,  Pattesouy  and  Williams  Js. 

(c)  In  the  next  term,  Piatt,  on  behalf  of  the  prosecutor,  moved  for  the 
costs  of  the  mandamus,  pursuant  to  1  ^r.  4,  c,  21.  s.  6.,  but  the  Court 
(Lord  Denman  C,  J.,  Littledale,  Taunton,  and  Williams  Js.)  refused  the 
application ;  and  Lord  Denman  C.  J.  observed,  that  the  granting  of  costs 
was  entirely  in  the  discretion  of  the  Court,  and  the  case  had  been  much 
too  doubtful  a  one  to  warrant  their  doing  so  in  this  instance. 


X  4 
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Doe  dem.  Mary  Shaw,  Widow,  against 
Steward  and  Others. 


J^JECTMENT.    At  the  Spring  assizes  for  Kent, 
1833,  a  verdict  was  found  for  the  plaintiff,  subject 
to  the  opinion  of  this  Court  on  the  following  case :  — 

George  Greenway  being  possessed  of  the  premises  in 
question  under  a  demise  to  him,  his  executors,  &c.  for 
fifty-nine  years  from  the  25th  December  1801,  made  his 
will,  as  to  his  interest  in  the  said  term,  as  follows :  — 

"  I  give  and  bequeath  unto  my  grandson  James 
Shaw,  all  that  my  leasehold  messuage  or  tenement  and 
public  house  called  the  Rose  and  Crown,  wherein  T  now 
reside,  situate  in  Greenwich  aforesaid,  together  with  the 
outhouses,  workshops,  &c.,"  (the  premises  for  which  this 
action  was  brought) ;  "  to  hold  the  same  unto  the  said 
James  Shaw  for  and  during  all  my  estate  and  interest 
and  term  of  years  therein,  in  case  he  shall  so  long  live 
and  continue  to  i7ihabit  the  said  house,  and  from  and 
after  his  decease  or  giving  up  the  possession  of  the  said 
house,  or  in  case  he  shall  mortgage  the  same,  then  I  give 
and  bequeath  the  same  premises  unto  Mary  Shaw,  the 
wife  of  the  said  James  Shaw,  to  hold  the  same  unto  the 

Jeaving  his  wife 

a  id  family  on  the  premises,  where  the  wife  continued  to  carry  on  his  business.  He  returned 
in  six  months,  and  resided  on  the  premises  as  before,  till  he  and  his  wife  were  turned  out 
ot  possession,  a  commission  of  bankrupt  having  issued  against  him,  under  which  the  as- 
signees sold  the  property.    S.  died,  and  the  widow  brought  ejectment  for  the  premises  : 

Held,  that  /S.'s  going  to  sea  as  above  mentioned,  was  not  a  "giving  up  possession" 
within  the  meaning  of  the  will ;  and,  semble,  that  his  being  turned  out  of  the  premises 
atter  they  were  sold  by  the  assignees,  had  not  that  effect.  But, 

Held,  that  the  interest  which  the  wife  took  under  the  will,  being  contingent  upon  events 
of  which  some  might  have  happened  during  the  husband's  lifetime,  was  an  interest  which 
the  husband  might  assign  at  law  ;  and  that  the  wife  had  not  an  equitable  interest  sufficiently 
clear  to  enable  the  Court  to  say  that  the  assignees  did  not  become  entitled  to  the  premises 
Uiider  the  bankruptcy. 

said 


Testator  be- 
queathed to  S. 
the  residue  of  a 
term  in  a  house, 
&c.  in  case  he 
should  so  long 
live  and  inhabit 
the  house,  and 
from  and  after 
his  decease,  or 
giving  up  pos- 
session of  the 
said  house,  or 
in  case  he 
should  mort- 
gage the  same, 
then  to  M. ,  the 
wife  of  S. ,  to 
hold  the  pre- 
mises unto  her 
for  the  re- 
mainder of  the 
term,  in  case 
she  should  so 
long  live 
therein,  and 
continue  the 
widow  of  S,f 
and  unmarried. 

S.  took  pos- 
session, but 
afterwards, 
being  in  in- 
solvent circum- 
stances, he 
went  to  sea, 
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said  Mary  Shaw  for  and  during  the  remainder  of  the  term  1 834?. 
of  years  therein  then  to  come,  in  case  she  shall  so  long  jj^^"^ 
live  therein,  and  remain  the  widow  of  the  said  James  Shaw 

against 

S/iaw  and  unmarried,  and  from  and  after  her  decease  Steward. 
or  marriage  as  aforesaid,  then  I  give  and  bequeath  the 
same  premises  unto  all  and  every  the  lawful  children  of 
the  said  James  Shaw  which  shall  be  then  living,  to  hold 
the  same  unto  them,  their  executors,  administrators,  or 
assigns,  as  tenants  in  common,  with  benefit  of  sur- 
vivorship." 

The  testator  died,  leaving  the  said  James  Shaw  and 
Ma?y  Shaw  him  surviving ;  whereupon  the  said  James 
Shaw,  with  the  assent  of  the  executors,  took  possession 
of  the  bequeathed  premises,  and  continued  to  reside 
thereon  till  November  1813,  when  being  in  insolvent 
circumstances,  he  quitted  the  premises  and  went  to  sea, 
leaving  his  wife  and  family  on  the  premises ;  and  she 
continued  to  reside  and  carry  on  the  business  during 
his  absence,  which  was  about  six  months. 

A  commission  of  bankrupt,  dated  24th  of  December 
1813,  was  issued  against  James  Shaw,  soon  after  his  de- 
parture, and  the  usual  assignment  executed.  After  the 
issuing  of  the  commission,  Shaw  returned  and  resided 
with  his  wife  and  family  on  the  premises,  and  continued 
to  carry  on  the  business  there  till  the  sale  thereof  was 
completed  by  the  assignees,  when  he  and  his  wife  were 
turned  out,  and  the  vendee,  under  whom  the  defendants 
claimed,  took  and  retained  possession.  On  the  4th  of 
August  1831,  Shaw  died,  leaving  his  widow,  Mary  Shaw, 
the  lessor  of  the  plaintiff,  him  surviving.  On  the  9th  of 
the  same  month,  Mary  Shaw,  the  said  widow,  who  then 
was  and  from  thence  hitherto  hath  continued  unmarried, 

demanded 
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1834?.  demanded  possession.  This  case  was  argued  in  last 
■"^  Hilary  term  (a). 

Dor  dem. 

Shaw 

against 

Steward.  Plutt  for  the  plaintiff.  The  question  is,  whether  the 
interest,  which  the  lessor  of  the  plaintiff  took  under  the 
will  of  the  testator,  passed  to  the  assignees  of  her  late 
husband  on  his  bankruptcy.  Assignees  of  a  bankrupt 
take  by  the  assignment  only  such  interest  in  lands,  &c. 
as  the  bankrupt  "  may  lawfully  depart  withal that  is, 
by  his  own  act.  The  wife's  interest  here  was  not  of  that 
nature.  He  could  not  have  reduced  it  into  legal  pos- 
session. The  contrary  might,  indeed,  be  inferred  from 
Co.  Lit.  46.  where  it  is  said,  that  if  a  man  be  pos- 
sessed of  a  term  for  forty  years  in  his  wife's  right,  and 
make  a  lease  for  twenty,  reserving  rent,  and  die,  the 
husband's  executors  shall  have  the  rent.  But  in  Evanses 
case,  cited  by  Lord  Hale  in  his  note  on  this  passage, 
the  decision  appears  to  have  been  otherwise.  It  is 
further  laid  down  in  Co.  Lift.  46.  that  "  if  a  lease  be 
made  to  a  baron  and  feme  for  term  of  their  lives,  the 
remainder  to  the  executors  of  the  survivor  of  them,  the 
husband  grant  away  this  term  and  dieth,  this  shall  not 
bar  the  wife,  for  that  the  wife  had  but  a  possibility,  and 
no  interest."  In  the  present  case  the  wife  had  but  a 
possibility,  Matthe*w  Manning ^  case  (5),  and  the  hus- 
band could  not  dispose  of  it.  In  Amner  v.  Lodington[c\ 
a  termor  left  by  will  his  lease  to  his  wife  during  her  life, 
and  after  her  death,  "  to  her  children  unpreferred."  It 
was  held  that  this  was  a  possibility  in  the  children,  and 

(a)  January  24th  and  25th.    Before  Lord  i)e/iman  C.  J.,  Littledale, 
Taunton,  and  Patteson  Js. 
(6)  8  Eep.  95.  a. 

(c)  8  Rep.  96.  b.    2  Leon,  92.    3  Leon.  89. 

that 
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that  while  the  wife  lived,  a  sale  by  the  wife,  or  by  the  ISS^. 
sheriff  under  a  fi.  fa.  against  a  husband  whom  she  had 

Doe  dem. 

married,  could  not  destroy  the  executory  devise.    In  a  Shaw 

against 

case,  17  JEliz,,  cited  in  Lampefs  case  (a),  a  lease  was  Steward. 
made  to  husband  and  wife  for  twenty-one  years,  re- 
mainder to  the  survivor  of  them  for  twenty-one  years ; 
and  it  was  held  that,  by  reason  of  the  uncertainty,  the 
husband  could  not  grant  the  term.  The  testator  in  the 
present  case  intended  the  wife  to  have  the  estate  after 
the  husband's  death,  and  not  only  limited  his  interest  to 
the  term  of  his  life,  but  directed  that  such  interest  should 
cease,  and  the  wife  become  entitled,  on  his  mortgaging, 
or  ceasing  to  reside  on  the  premises.  Clearly  he  did 
not  mean  to  give  the  husband  a  control  over  the  interest 
which,  according  to  the  will,  was  to  vest  in  the  wife  on 
these  events.  In  WatJcins  on  Conveyancings  by  Mefri- 
field^  p.  202,  several  authorities  are  referred  to,  which 
shew  that  where  personal  estate  is  bequeathed  for  life  or 
otherwise,  and,  upon  the  decease  of  the  devisee  or 
legatee,  or  some  other  contingency,  then  over,  such  de- 
vise over  cannot  be  defeated  by  the  first  legatee.  In 
Gage  V.  Acton  (b),  Holt  C.  J.  held,  "  that  where  the 
wife  hath  any  right  or  duty,  which  by  possibility  may 
happen  to  accrue  during  the  coverture,  the  husband 
may,  by  release,  discharge  it ;  but  where  the  wife  hath 
a  right  or  duty,  which  by  no  possibility  can  accrue  to 
her  during  coverture,  the  husband  cannot  release  it." 
But  the  other  Judges  were  of  the  contrary  opinion. 
The  events  relied  upon  in  this  case  as  divesting  the 
husband's  interest  during  his  life,  according  to  the  pro- 
visions of  the  will,  are  not  of  the  nature  supposed. 


(a)  \ORep,  51.  a. 


ib)  I  Salk.  527. 

Shaw*s 


304? 


CASES  IN  EASTER  TERM 


1834.  Shawns  absence  from  the  premises  was  not  a  ceasing  to 
_    ]         inhabit.    He  personally  withdrew  for  a  few  months,  but 

Doe  dem.         .  . 

Shaw       his  family  remained ;  and  the  testator  could  not  mean  to 

against 

Steward.     debar  him  from  leaving  the  place,  animo  revertendi. 

The  inhabitancy  by  him,  during  the  whole  time,  would 
have  been  sufficient  for  the  purpose  of  parochial  settle- 
ment. His  being  insolvent  when  he  departed  makes  no 
difference,  as  it  is  not  stated  that  he  went  without  in- 
tending to  return.  Supposing  that  a  forfeiture  accrued, 
the  party  interested  was  not  bound  to  enforce  her  right. 
It  must  be  argued  for  the  defendants,  that  the  wife's 
continuance  on  the  premises,  after  Shaw  went  to  sea, 
was  an  entry  on  a  forfeiture.  Her  entry,  for  any  for- 
feiture by  him  under  the  will,  would  have  this  absurd 
consequence,  that  the  estate,  becoming  forfeited  to  her, 
would  immediately  vest  in  him,  and  he  would  thereby 
gain  such  an  estate  as  would  pass  to  his  assignees;  which 
is  plainly  contradictory  to  the  whole  intention  of  the 
will.  \_Denman  C.  J.  Can  a  wife  take  advantage  of  her 
husband's  forfeiture?]  And  can  the  husband  himself 
take  advantage  of  it  in  consequence  ?  It  is  like  obligor 
and  obligee  being  the  same  person.  The  only  way, 
therefore,  in  which  this  bequest  could  consistently  take 
effect,  was,  that  the  wife's  interest  should  continue  in 
possibility  till  the  death  of  the  husband,  and  then,  and 
not  sooner,  become  vested.  The  taking  of  the  premises 
by  the  assignees,  when  Shauo  and  his  wife  were  turned 
out,  being  in  invitum,  cannot  be  continued  as  a  "  giving 
up  the  possession  "  within  the  meaning  of  the  will. 

Sir  J,  Campbell^  Solicitor-General,  contra.  *  It  is  not 
disputed  that  this  was  an  executory  devise,  and  that  the 
husband,  the  first  taker,  had  no  interest  beyond  his  own 

life. 
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life.  It  is  also  admitted,  that  unless  the  interest  in  question  ISS^. 
was  such  as  the  bankrupt  himself  could  have  assigned,  it 

/  ^  Doe  dem. 

did  not  pass  to  the  assignees.    But  the  husband  himself  Shaw 

against 

could  have  assigned  it.  First,  his  estate  had  determined,  Steward. 
and  the  wife^s  had  vested  in  possession,  not  on  account  of 
forfeiture,  but  because  the  estate  was  held  under  a  con- 
ditional limitation,  and  was  determined  by  the  condition 
happening.  There  is  no  objection  in  law  to  an  agree- 
ment between  landlord  and  tenant,  by  way  of  condition, 
that,  if  the  tenant  cease  to  occupy  personally,  the  lease 
shall  determine.  The  very  case  is  put  by  Buller  J.  in 
jRoe  dem.  Hunter  v.  Galliers  {a).  And  similar  terms 
may  be  annexed  to  a  devise.  By  this  will,  then,  as 
soon  as  Shaw  ceased  to  reside,  his  estate  determined, 
and  the  wife's  vested.  A  constructive  residence  was 
not  contemplated,  for  the  will  provides  that,  if  the  pre- 
mises come  to  the  wife  by  the  husband's  non-residence, 
she  shall  hold  the  same  for  the  term  in  case  she  shall 
so  long  live  therein."  It  is  not  found  in  the  case  that 
the  husband  went  away  "  animo  revertendi."  iTaun- 
ton  J.  The  wife  remained  and  carried  on  the  business. 
It  is  not  found  that  he  went  away  on  account  of  in- 
solvency. Littledale  J.  The  question  is,  whether  the 
wife's  was  not  such  an  interest  as  a  court  of  equity 
would  consider  to  be  vested  to  her  separate  use.  If  so, 
the  assignees  could  not  be  entitled,  for  they  can  only  x 
take  what  the  bankrupt  may  legally  and  equitably  as- 
sign.] The  husband,  on  quitting  possession,  ceased  to 
have  any  interest ;  the  whole  was  in  the  wife.  And  if 
this  were  not  so,  the  same  consequence  would  have  re- 


(a)  2  T,  M.  140, 


suited 


S06  CASES  IN  EASTER  TERM 

1834.  suited  when  the  assignees  sold  the  property,  and  the 
'  husband  and  wife  were  turned  out  of  possession.  [Taun- 

DoE  dem. 

Shaw  toTi  J.  Suppose  the  assignees  acted  wrongfully  on  that 
Steward.  occasion.]  Whenever  the  husband's  estate  determined, 
an  estate  became  vested  in  the  wife  in  possession,  and 
was,  consequently,  liable  to  be  disposed  of  by  his  as- 
signees. If  his  non-residence  determined  it,  it  had 
already  vested  in  the  wife  at  the  time  of  his  bankruptcy, 
and  was  therefore  available  as  part  of  his  estate ;  if  it 
did  not  then  determine,  it  was  in  the  husband  when  he 
became  bankrupt;  then  the  assignees  were  entitled  to 
seize  it ;  and  upon  the  husband  being  put  out  of  pos- 
session, it  vested  in  the  wife,  and  thereby  again  became 
part  of  his  disposable  estate.  {_Patteson  J.  You  must 
assume  that  the  case  was  not  one  in  which  equity  would 
interfere.]  Then,  secondly,  supposing  the  estate  of  the 
husband  was  not  determined  by  the  events  relied  upon, 
this  was  an  interest  of  the  wife  which  he  might  assign, 
A  possibility  that  may  vest  in  the  wife  during  coverture  is 
assignable  by  the  husband ;  though  the  law  is  otherwise 
♦  if  it  cannot  vest  till  his  death.    Possibilities  pass  by  the 

assignment  in  bankruptcy :  Higden  v.  Williamson  (a). 
Here  the  husband  had  a  life  estate  determinable  on 
events  which  might  happen  during  his  life,  and  any  of 
which  would  be  the  commencement  of  an  estate  in  the 
wife.  There  are  many  cases  in  which,  even  where  a 
term  is  held  in  trust  for  the  wife,  the  husband  may  dis- 
pose of  it,  \Taunton  J.  Several  instances  are  given  in 
Com,  Dig.  Chancery,  2  M,  9.]  Some  of  the  principal 
authorities  are  Sir  Edward  Turner's  case  (6),  Piit  v. 

(a)  5  P.  M^ms.  152.  (6)  1  Vem.  7. 


Hunfy 
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Hunt  [a),  Tudor  \.  Samyne{h\  and  Bates  w.  Dandy  {c\  1834. 
where  Lord  Hardmche  says,  "  that  as  the  husband     _  ~" 

Doe  dem, 

may  assign  the  wife's  term,  so  he  may  the  trust  of  the  Shaw 

a^ninst 

wife's  term,  unless  it  be  the  trust  of  a  terra  from  him  for  Steward. 
the  wife's  benefit."  [Taunton  J.  The  present  case  goes 
a  step  farther  than  those;  granting  that  the  husband 
may  assign,  here  he  has  not  done  so ;  but  the  question 
is,  whether  his  assignees  may.]  The  case  is  not  within 
the  exception  stated  by  Lord  Hardmcke,  In  Dalbiac 
V.  Dalbiac  {d),  Sir  William  Grant  admitted  that  an  in- 
terest of  the  wife,  which  could  not  fall  into  possession 
during  the  husband's  life,  was  not  assignable  by  him; 
but  he  said  it  would  be  otherwise  if  it  depended  upon  an 
event  that  might  happen  during  his  life.  And  in  Mit- 
ford  V.  Mitford{e),  the  same  learned  Judge,  after  ob- 
serving that  the  wife's  choses  in  action,  not  reduced 
into  possession  by  the  husband,  survive  to  her,  and  that 
the  same  rule  prevails  as  to  interests  in  equity,  proceeds 
to  say  :  —  "  But  there  are  some  legal  interests,  which  do 
not  admit,  or  stand  in  need,  of  being  reduced  into  pos- 
session ;  being  in  possession  already,  and  not  lying  in 
action ;  as  terms  for  years,  and  other  chattels  real ;  of 
which  the  legal  title  is  in  the  wife.  They  will  survive  if 
no  act  is  done  by  him  ;  but  he  may  assign  them ;  which 
passes  the  legal  interest,  whether  with  or  without  con- 
sideration. The  analogy  is  followed  in  equity."  Mr. 
Butler,  in  his  note  (1)  on  Co,  Litt.  351,  a,  lays  it  down, 
that  contingent  interests  of  the  wife  may  be  disposed  of 
by  the  husband,  provided  the  contingency  be  one  which 

(a)  I  Vern.  18.  (b)  2  Vern,  270. 

(c)  2  ^tlc.  207.    Notes  to  Purdeiv  v.  Jackson,  1  Russ,  33.,  and  Hon- 
ner  v.  Morton^  3  Runs,  72. 

(d)  16  Ves.jun.  122.  (e)  9  Fes.  jun.  98. 

may 
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1834.  may  happen  during  his  life;  and  he  refers  to  many 
^    !         authorities.    As  to  the  dicta  and  cases  cited  on  the  other 

Doe  dem. 

Shaw       side;  the  passage  from  Co.  Lift,  ^6, h,^  and  Matthew 

against 

Steward.  Manning^ s  case  [a),  and  Amner  v.  Lodington  (b),  contain 
no  proposition  which  the  defendants  need  dispute. 
Lampefs  case  (c),  so  far  as  it  applies,  is  favourable  to 
the  argument  now  urged  for  the  defendants.  IPatte- 
son  J.  In  the  case  in  17  Eliz.,  for  which  Lampefs  case 
was  cited,  the  contingency  upon  which  the  wife's  re- 
mainder depended  was  her  surviving  the  husband ;  it 
was  not  one  which  could  happen  in  his  lifetime.]  In 
Gage  V.  Acton  (d%  Holt  C.  J.  was  in  a  minority  on  the 
bench,  but  the  best  authorities  support  his  dictum.  It 
is  clear,  therefore,  that  at  law  the  husband  of  the  lessor 
of  the  plaintiff  might  have  assigned  his  wife's  interest 
while  it  was  a  possibility.  The  question  whether  that 
interest  would,  in  equity,  be  considered  as  vested  to  her 
use,  might  be  determined  by  a  court  of  equity,  but  can- 
not be  raised  here.  {Taunton  J.  In  Winch  v.  Keeley  {e\ 
this  Court  determined  that  a  chose  in  action,  in  which  a 
bankrupt  was  interested  as  trustee,  did  not  pass  to  his 
assignees.]  The  Court  will  notice  a  trust  where  it  is 
quite  clear  that  the  party  is  a  trustee ;  but  here  that 
point  is  doubtful,  and  can  only  be  effectually  dealt  with 
by  a  court  of  equity.  And  as  the  defendants  are  not 
seeking  any  equitable  assistance,  the  equities  which 
any  other  party  may  have  cannot  stand  in  the  way  of 
their  right,  which  is  complete  in  point  of  law. 


Tlatt^  in  reply.  The  language  of  the  bequest  to 
Mary  Shaw  proves  that  the  testator  did  not  contemplate 

(a)  8  Rep.  94.  b.  (b)  8  Rep.  96.  b.    2  Leon.  92. 

(c)  10  Rep.  46.  a.  (rf)  1  Salk.  327.    3  Leon.  89. 

(e)  1  r.  R.  619. 

her 
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her  becoming  entitled  during  her  husband's  lifetime,  1834. 
for  the  premises  are  left  to  her  only  while  she  shall  live     ^  7~ 

''  Doe  dem. 

therein  and  remain  the  widow  of  James  Shaw,    Her  Shaw 

against 

interest  therefore  was,  in  reality,  contingent  on  an  event  Steward. 
which  could  not  happen  in  his  lifetime.  \_Taunton  J. 
Three  contingencies  are  stated  in  plain  words.  You 
would  make  two  void.]  As  to  the  husband's  power  to 
dispose  of  the  wife's  contingent  interest,  if  that  interest 
is  to  be  considered  as  a  trust  held  for  her,  Richards  v. 
Chambers  {a)  shews  that  even  by  her  consent  or  express 
appointment,  it  could  not  be  placed  at  his  disposal.  In 
Com,  Dig,  Assignment^  C.  3.,  it  is  laid  down,  that  "  if  a 
term  be  devised  or  granted  to  one  for  life,  and  after- 
wards to  another  for  the  residue  of  the  term,  this  re- 
mainder of  the  term  cannot  be  assigned,  being  but  a 
possibility.  So,  if  land  be  granted  to  husband  and  wife 
for  twenty  years,  and  afterwards  to  the  survivor  for 
twenty-one  years,  the  husband  in  the  life  of  his  wife 
cannot  assign  the  term  for  twenty-one  years,  for  it  does 
not  vest  till  he  survives,  and  therefore  was  but  a  pos- 
sibility for  which  Lampefs  case  {h)  is  referred  to.  In 
Higden  v.  Williamson  (c),  the  contingent  interest  which 
was  held  to  pass  to  the  assignees  was  in  the  bankrupt 
himself.  In  Pitt  v.  Hunt  (<i),  the  assignment  of  the 
term  in  trust  was  a  fraud  upon  the  husband.  In  Dal- 
hiac  V.  Dalbiac  [e\  the  very  distinction  was  taken  which 
is  relied  upon  here  for  the  plaintiff,  viz.  that  the  interest 
could  not  fall  into  possession  during  the  husband's  life; 
and  in  Mr.  Butler^s  note  on  Co,  Lit,  351.  a.,  it  is  said 
that  the  husband's  power  to  dispose  of  the  wife's  contin- 

(«)  10  Ves.  jun.  580.  {b)  10  Itep.  51,  a. 

(c)  3  P.  Wms,  132.  {d)  1  Fern.  18. 

(e)  16  Ves,  jun.  122. 

Vol.  I.  Y  gent 
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gent  personal  estate  can  extend  only  to  such  part  as  he 
may  possibly  become  possessed  of  during  the  marriage. 
The  defendants  here  must  contend  that  James  Skaw,  by 
abandoning  or  mortgaging  the  house  contrary  to  the 
will  of  the  testator,  might  at  any  time  have  vested  the 
term  absolutely  in  himself,  through  his  wife.  [^Little- 
dale  J,  You  say  that,  according  to  that  construction, 
he  would  have  bettered  his  situation  by  his  own  wrong- 
ful act.] 

Cur.  adv*  udt. 

Lord  Denman  C.  J.  in  this  term  {April  22d)  deli- 
vered the  judgment  of  the  Court.  The  question  here 
arises  on  a  very  singular  clause  in  the  will  of  one 
George  Greermay^  which  is  in  the  following  words. 
(His  Lordship  then  read  them.)  The  facts  are,  that 
the  husband  fell  into  embarrassed  circumstances,  and 
went  to  sea,  leaving  his  wife  and  family  to  continue  the 
trade  upon  the  premises  :  that  he  was  afterwards  made 
a  bankrupt,  and  after  that  returned  to  the  premises, 
where  he  carried  on  the  business  till  the  sale  of  them 
was  completed.  The  assignees  sold  them  to  the  de- 
fendants, who  are  said  in  the  case  to  have  turned  out 
the  bankrupt,  his  wife  and  family.  It  is  not  said  by 
what  means  they  turned  them  out.  The  bankrupt 
died.  The  bankrupt's  widow  is  the  lessor  of  the 
plaintiff. 

We  are  perfectly  clear  that  the  husband's  going  to 
sea  does  not  amount  to  giving  up  the  possession  of  the 
premises.  And  we  think  it  at  least  extremely  doubtful 
whether  his  being  turned  out  of  them  can  satisfy  these 
words,  which  seem  to  imply  a  voluntary  desertion. 
But  the  defendants  rested  their  claim  to  the  premises 

on 


1834. 

Doe  dem. 

Shaw 
against 
Steward. 
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on  a  more  general  ground,  contending  that,  as  it  was  1834. 

possible  that  the  continffencv  on  which  the  wife  was  to 

take  the  lease  might  happen  during  the  coverture,  it  Shaw 

against 

became  the  absolute  property  of  the  husband,  and  con-  Steward 
sequently  vested  in  his  assignees. 

According  to  the  old  law,  a  term  for  years  given  to 
one  for  a  particular  estate,  with  remainder  to  others, 
vested  in  him  absolutely,  notwithstanding  the  gift  over. 
In  many  cases,  however,  courts  of  equity  have  inter- 
posed for  the  protection  of  married  women,  to  whom 
such  remainders  have  been  given.  And  inasmuch  as 
the  assignees  of  a  bankrupt  take  only  such  interest  as 
he  could  have  lawfully  departed  withal,  and  as  that 
interest  is  equitable  as  well  as  legal,  the  duty  of  en- 
quiring in  what  manner  a  court  of  equity  would  deal 
with  similar  dispositions  of  property  may  thus  devolve 
incidentally  on  a  court  of  law.  If  then  we  clearly  saw 
from  decided  cases  that  the  wife's  right  to  take  under 
this  devise  is  kept  alive  during  her  husband's  life,  and 
that  the  estate  vests  in  her  upon  his  death,  we  might, 
perhaps,  be  bound  to  govern  our  decision  by  the  same 
rule.  But  we  find  no  authority  for  this  position.  On 
the  contrary,  the  result  of  all  the  cases  (which  are  col- 
lected in  Mr.  Butler^s  note  to  Co,  Lit,  S5l,a.)  appears 
to  be,  that  a  devise  like  the  present  would  not  be  con- 
strued in  a  court  of  equity  to  enure  to  the  separate 
benefit  of  the  wife.  W e  are  therefore  of  opinion  that 
the  lessor  of  the  plaintiff  fails  to  establish  her  title  to 
recover  in  this  ejectment,  and  that  our  judgment  must 
be  for  the  defendant. 

Judgment  for  the  defendant. 


Y  2 
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Tuesday^ 
May  6  th. 


Reeve  against  Annabella  Davis  and  Others, 


A  steam-ves- 
sel was  let  by 
charterparty 
for  twelve 
months,  the 
registered 
owners  engag- 
ing to  keep  the 
engine  in 
repair,  but  the 
charterer  bind- 
ing himself  to 
do  all  other 
repairs,  to  pay 
all  wages,  and 
charges  of 
navigating,  &c. 
and  to  indem- 
nify the  owners 
against  all 
debts,  costs, 
damages,  ex- 
penses, &c.  in- 
curred in  re- 
spect  of  the 
charterparty 
and  employ- 
ment of  the 
vessel.  The 
owners  were  to 
appoint  the  en- 
gineers. The 
charterer,  who 
acted  as  cap- 
tain, had  re- 
pairs done  to 
tne  vessel  by 
persons  un- 
acquainted with 
the  above  con- 
tract : 

Held,  that 
no  action  lay, 
in  respect  of 
those  repairs, 
against  the 
registered 


^SSUMPSIT  for  goods  sold,  work,  &c.  Plea,  the 
general  issue.  At  the  trial  before  Denman  C.  J.  at 
the  London  sittings  after  last  Trinity  term,  it  appeared 
that  the  action  was  for  stores  furnished,  and  repairs 
done,  to  a  steam-vessel.  The  defendants  were  the  regis- 
tered owners  of  the  vessel,  but  the  goods  were  supplied 
and  the  work  done  chiefly  upon  orders  given  by  one 
Thompson^  who  was  the  captain  :  some  were  also  given 
by  the  ship's  husband  and  the  engineers.  The  vessel 
was  let  to  Thompson  by  a  charterparty  under  seal,  exe- 
cuted by  himself  and  Annabella  Dams^  acting  for  herself 
and  the  other  owners.  By  this  charterparty  A.  Davis 
hired  and  let  to  freight,  and  Thompson  engaged  and  took 
to  freight  the  said  vessel  for  twelve  months,  to  be  era- 
ployed  in  carrying  passengers  and  goods  between  London 
and  Topsham  in  Devonshire,  The  owners  contracted  to 
deliver  the  vessel  within  three  days  into  the  hands,  pos- 
session, or  power  of  Thompson,  with  perfect  engines,  ma« 
chinery,  and  engineers,  and  to  keep  the  engine  in  repair 
during  the  twelve  months ;  and  Thompson  agreed  to 
pay  the  wages  of  all  persons  employed  on  board  during 
the  term,  all  the  expenses  of  coals,  oil,  tallow,  and  in- 
cidental charges  attending  upon  the  working  and  sailing 
of  the  vessel,  and  pilotage  and  port  charges;  to  in- 
demnify the  owners  against  all  debts,  costs,  damages, 
charges,  and  expenses  occasioned,  contracted,  or  in- 
curred by  the  vessel  or  any  person  employed  on  board, 
or  by  him  the  said  Thompson,  for  or  in  respect  of  the 

said 
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said  cbarterparty  and  employment  of  the  vessel ;  to  pay  1834. 
the  hire  of  the  vessel  monthly ;  to  insure  in  the  names  p^^^ 
of  the  owners;  to  keep  all  the  vessel  in  repair,  except  gainst 
the  engine ;  and  to  deliver  her  up  in  good  repair  at 
the  end  of  the  term.  The  owners  were  to  appoint  the 
engineers,  though  they  were  to  be  paid  by  Thompson, 
The  defendants  paid  16/.  into  Court  on  account  of  work 
done  to  the  engines,  but  contended  that  the  contract 
by  which  they  had  let  the  vessel  to  Thompson  exempted 
them  from  further  liability.  The  plaintiff's  case  was, 
that  he  had  given  credit  to  the  owners,  and  not  to 
Thompson^  knowing  nothing  of  the  cbarterparty ;  he 
therefore  contended  that  his  claim  was  not  affected  by 
it.  The  Lord  Chief  Justice  was  of  this  opinion ;  and  the 
jury,  under  his  direction,  found  a  verdict  for  the  plain- 
tiff. In  Michaelmas  term  1833,  a  rule  nisi  was  obtained 
for  a  new  trial,  on  the  ground  of  misdirection. 

Follett  and  Bushy  now  shewed  cause.  The  owners 
are  prima  facie  liable;  it  is  for  them  to  shew  that 
the  cbarterparty  exempts  them  from  responsibility. 
The  mere  letting  to  hire  is  not  sufficient  for  that  pur- 
pose; and  there  are  other  parts  of  the  contract  in  this 
case,  the  clauses,  namely,  as  to  the  engines  and  en- 
gineers, and  the  engagement  by  the  charterer  to  in- 
demnify the  owners  against  debts,  costs,  and  charges, 
which  prove  that  the  owners  were  not  wholly  divested  of 
liability  in  respect  of  the  vessel  during  the  year  of  letting. 
Christie  v.  Lewis  {a)  shews  that  words  of  letting  do  not 
of  themselves  indicate  a  parting  with  the  possession  and 
disposition  of  the  ship  by  the  owners,  where  there  are 


(a)  2B.  ^  B,A\0. 

Y  3 


cir- 
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1834.  circumstances  to  raise  a  different  presumption.  In 
Grazer  v.  Marsh  («),  indeed,  the  charterer  of  a  ship  was 

Reeve 

against  Considered  liable  for  the  stores,  and  the  owners  ex- 
empted ;  but  in  that  case  there  appears  to  have  been  a 
general  demise  of  the  whole  vessel,  and  there  was 
nothing  to  shew  that  the  owners  retained  any  control 
over  her.  Another  point  for  the  plaintiffs  is,  that  no 
sufficient  proof  was  given  of  any  authority  in  Mrs.  Davis 
to  execute  a  charterparty  for  the  other  owners. 

Kelly  contra.  The  mere  fact  of  ownership  is  not  con- 
clusive of  liability  for  the  captain's  contracts :  Briggs  v. 
Wilkinson  [b).  As  soon  as  it  appears  that  he  had  no 
express  authority  from  the  person  charged  as  owner, 
and  that  an  implied  authority  is  not  borne  out  by  the 
facts,  the  question  comes  to  be,  to  whom  the  credit 
was  actually  given  ?  In  this  case  the  goods  were 
not  ordered  by  the  owners,  or  by  any  person  having 
their  authority,  but  by  Thompson;  and  the  question  is, 
for  whom  he  acted  in  giving  the  orders.  By  reference 
to  the  charterparty,  it  appears  that  Thompson  had  be- 
come the  charterer;  the  owners  had  given  up  their 
legal  interest  for  the  time ;  they  retained  no  controul 
over  the  vessel,  and  had  not  even  a  right  to  go  on 
board;  and  Thompson  was  bound  to  do  the  repairsj 
with  an  exception  which  is  not  material.  The  orders, 
therefore,  for  repairs  and  stores  were  given  by  Thomp- 
son for  his  own  benefit,  and  that  leaves  no  doubt  as  to 
his  liability.  In  Young  v.  Brander  and  Another  (c\  tlie 
defendants  were  the  legal  owners  of  the  ship ;  but  it 

{a)  \Z  Easl.lZ^,  {b)  1  B,  {c)  8  East,  10. 

was 
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was  shewn,  by  evidence,  that  the  party  who  ordered  the 
repairs  was  not  their  agent,  but  a  stranger ;  and  they 
were  held  not  liable.  The  situation  of  Thompson^  with 
respect  to  the  present  defendants,  is  the  same  as  that  of 
a  stranger.  The  observations  of  Lord  Ellenborough  in 
Frazer  v.  Marsh  (a)  are  all  applicable  to  this  case. 
Thompson  had  the  control  and  possession  and  the  use 
and  benefit  of  the  vessel ;  and  there  is  no  pretence  for 
saying  that  he  was  the  servant  or  agent  of  the  defend- 
ants. They  themselves  have  done  no  act  which  can 
subject  them  to  liability  for  these  expenses.  As  to  the 
other  point  made,  it  is  not  supported  in  fact ;  and  if  it 
were  so,  does  not  affect  the  case  in  point  of  law. 

Lord  Denman  C.  J.  I  am  of  opinion  that  this 
verdict  cannot  be  supported.  The  question  is,  who 
were  the  contracting  parties  ?  The  mere  circumstance 
of  ownership  may  be  sufficient  to  create  a  liability 
where  the  vessel  has  been  left  under  the  controul  of  a 
party  who  has  given  orders,  if  no  intervening  owner- 
ship has  been  created.  But  if  a  ship  is  let  out  to 
hire,  I  do  not  see  how  the  owners  are  liable  for  work 
done  upon  it  by  order  of  the  party  hiring,  more  than 
the  landlord  who  lets  a  house. 

LiTTLEDALE  J,  The  rule  is,  that  upon  a  general 
order  for  repairs  given  by  the  captain,  the  party  exe- 
cuting them  has  the  security  of  the  ship,  of  the  captain, 
and  of  the  owners ;  but  in  an  action  against  parties  as 
owners,  the  question  is,  who  are  so  for  this  purpose? 
The  persons  registered  are  not  necessarily  so ;  the 


1834. 


Reeve 
against 
Davis. 


{a)  15East,259. 
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register 


Davis. 
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1834.  register  acts  were  not  passed  for  this  purpose;  and  the 
"I  question  of  ownership,  as  it  regards  the  liability  for 

against  repairs,  must  be  considered  as  it  would  have  been 
before  those  acts  passed.  Nor  is  there,  on  this  view  of 
the  subject,  any  hardship  thrown  upon  the  tradesman ; 
he  has  always  the  means  of  knowing  who  are  sub- 
stantially the  owners,  by  asking  the  captain  to  shew  the 
charterparty  :  if  this  is  refused,  he  may  decline  dealing. 
In  this  case  the  benefit  of  what  was  done  enured  to 
Thompson,  The  party  for  whose  profit  the  ship  is  in 
reality  employed  at  the  time  has  the  benefit  of  the  work 
done  on  board,  and  is  liable  to  the  tradesman  who  does 
it.  Here,  if  the  charterer  had  been  a  different  person 
from  the  captain,  the  charterer  would  have  been  liable. 

Patteson  J.  Briggs  v.  Wilkinson  (a)  shews  that  the 
question  of  liability  in  this  case  is  not  affected  by  the 
register  acts;  the  point  to  be  looked  to  is,  who  were 
the  real  contracting  parties  ?  Here  the  captain  was  the 
charterer,  and  had  undertaken  that  he  would  do  all  the 
repairs,  except  to  the  engine :  he  was  not,  therefore, 
the  agent  of  the  owners  in  fact.  Then  was  he  so  in 
law  ?  Young  v.  Brande?^  {b)  shews  that,  if  he  entered 
into  the  contract  for  his  own  benefit,  it  makes  no  differ- 
ence that  other  persons  were  the  legal  owners.  Frazer 
V.  Marsh  (c)  is  on  all  fours  with  this  case,  except  that 
the  vessel  there  was  let  for  several  voyages.  As  to  the 
supposed  want  of  authority  in  Mrs.  Davis,  it  is  clear 
from  Young  v.  Brander  (b),  that  the  party  ordering  the 
repairs  need  not  have  a  complete  title  to  the  ship ;  it  is 

(o)         4fC.  30.  (6)  8  East,  10.  (c)  15  East,  238. 


sufficient 
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sufficient  to  shew  that  he  did  not  order  them  as  agent  1834?. 
to  the  registered  owners.    The  rule  must  be  made  "~ 
absolute. 

Davis. 

Williams  J.  concurred. 

Rule  absolute. 


The  King  against  The  Churchwardens  of  the  Tuesday, 
Parish  of  St.  James,  Clerkenwell. 

JPEENCH  had  obtained  a  rule,  in  Trinity  term  last,  A  local  act 

calling  upon  the  churchwardens  of  the  parish  of  uie  stat. 
St,  James,  Cterkenwell,  to  shew  cause  why  a  mandamus  fQj.  ^jjg  regula- 
should  not  issue,  commanding  them  to  set  aside  the  ves^riifcl-eated 
election  lately  made  of  guardians  or  governors  of  the  the  office  of 

JO  o  guardians  ot 

poor  of  the  said  parish,  and  to  hold  a  vestry  for  the  the  poor  for  a 

particular  pa- 

purpose  of  electing  and  appointing  four  persons  to  be  rish,  and 
guardians  or  governors  of  the  poor  of  the  said  parish,  vacancies  should 
and  to  proceed  in  such  election  under  the  provisions  of  mied  up^by  the 
the  local  act  of  parliament,  15  G.  3.  c.23.,  instead  of  stat.  antsVssSJled 
X  58  G.  3.  c.  69.    The  rule  was  obtained  for  the  purpose  ''f'^ 

^     ^        room,  who 

of  disputing  the  validity  of  an  election  of  guardians  of  should  elect 

^         o  o  persons  in  the 

the  poor,  which  took  place  in  Ma7/  1833.    The  only  room  of  those 

going  out : 

objection  finally  made  related  to  the  manner  of  deter-  Held,  that 
mining  the  majority  at  the  election.    The  guardians  of  ingofslatr^ 
the  poor  for  the  parish  were  elected  under  stat.  15  G.  3.  fhefnhlbit-^^ 
c.23,(«),  by  the  rated  inhabitants  of  the  parish  as-  XwTin^such 

sembled  ejection  the 

numberof  votes, 

in  proportion  to  their  respective  assessments,  defined  in  the  latter  act;  for  that  the  local  act 
did  not  give  this  vestry  such  a  peculiar  constitution  as  to  bring  it  within  sect.  8.  of  58  G.  5. 
c.  69.,  which  preserves  to  vestries  holden  under  any  special  act,  the  powers  and  rights  of 
voting  which  they  previously  enjoyed . 

(a)  This  statute  names  certain  persons  as  guardians  or  governors  of 
the  poor  for  the  district  of  St..  James,  and  certain  others  for  the  district  of 

St, 
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1834.  sembled  in  the  vestry  room,  the  vacancies  being  annu- 

The  King  ^^^^  filled  up.    The  Statute  makes  an  express  regulation 

against  as  to  the  principle  on  which  the  majority  is  to  be  deter- 

Churchwardens  mined.    At  the  election  in  question,  the  votes  were 

of  St.  James, 

Clerkenwell.  taken  according  to  the  regulations  of  stat.  58  G.  3. 

c.  69.  s,  3.  (a),  the  number  of  votes  to  be  given  by  each 
rated  inhabitant  being  determined  by  the  amount  of  his 
assessment  to  the  poor  rate.  It  was  objected,  that  each 
rated  inhabitant  should  have  been  allowed  to  give  a 
single  vote  and  no  more ;  for  that  the  operation  of  the 
stat.  58  G.  3.  c.  69.  5.  3.  was  controlled  in  this  respect 
by  the  exception  in  the  eighth  section  {b)  of  the  same 
statute. 

Sir 


St.  John,  both  in  the  parish  of  St.  James,  Clerkenwell.  It  then  enacts, 
that  when  any  one  or  more  of  the  persons  thereby  appointed  guardians  or 
governors  as  aforesaid  shall  die  or  refuse  to  act,  or  shall  remove  out  of 
the  said  parish,  it  shall  and  may  be  lawful  for  the  inhabitants  of  both  the 
said  districts  (paying  to  the  rates  of  the  said  parish  for  church  and  poor) 
to  assemble  and  meet  together  in  the  vestry  room  of  the  said  parish,  on 
Tuesday/  in  Easter  week  in  every  year,  or  within  one  month  after,  to  elect 
and  appoint  one  or  more  person  or  persons  to  be  guardian  or  guardians, 
governor  or  governors,  in  the  room  of  the  guardian  or  guardians,  governor 
or  governors,  so  dying  or  refusing  to  act,  or  removing  out  of  the  said 
parish. 

(a)  By  which  it  is  enacted,  That  in  all  such  vestries  every  inhabitant 
present  who  shall,  by  the  last  rate  which  shall  have  been  made  for  the 
relief  of  the  poor,  have  been  assessed  or  charged  upon  or  in  respect  of  any 
annual  rent,  profit,  or  value  not  amounting  to  50/.,  shall  have  and  be 
entitled  to  give  one  vote  and  no  more ;  and  every  inhabitant  there 
present,  who  shall  in  such  last  rate  have  been  assessed  or  charged  upon, 
or  in  respect  of,  any  annual  rent  or  rents,  profit  or  value,  amounting  to 
50/.  or  upwards  (whether  in  one  or  in  more  than  one  sum  or  charge), 
shall  have  and  be  entitled  to  give  one  vote  for  every  251.  of  annual  rent, 
profit,  and  value,  upon  or  in  respect  of  which  he  shall  have  been  assessed 
or  charged  in  such  last  rate,  so  nevertheless  that  no  inhabitant  shall  be 
entitled  to  give  more  than  six  votes. 

(6)  By  which  it  is  provided  and  enacted,  That  nothing  in  this  act  con- 
tained shall  extend,  or  be  construed  to  extend,  to  alter  the  time  of  holding 

any 
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Sir  John  Campbell^  Attorney-General,  and  Bodkin,  1834?. 
now  shewed  cause.    There  can  be  no  doubt  that  the  _ 

The  King 

election  was  valid,  unless  the  exception  in  the  eighth  against 

The 

section  of  58  G.  3.  c,  60.  be  applicable  to  the  election  churchwardens 
of  guardians  of  the  poor  under  15  G.  3.  23.  The  Clerkknwell. 
first  part  of  that  exception  relates  to  the  time  only  of  the 
election,  and  is  immaterial  as  to  the  point  of  objection. 
And  as  to  the  second  part  of  the  exception,  this  vestry 
was  not  holden  by  virtue  of  any  special  act,  or  of  any 
ancient  or  special  usage  or  custom.  The  stat.  15  G.  3. 
c.  23.  merely  creates  a  particular  office,  and  gives  the 
power  of  election  to  the  vestry;  but  it  does  not  con- 
stitute the  vestry,  which  is  left  as  it  was  before  the  act. 
Neither  is  there  any  special  custom  or  usage  asserted. 
If  the  exception  applied  to  this  vestry,  it  would  apply  to 
almost  every  open  vestry  existing  before  the  58  G.  3. 
c.  60.  passed ;  for  there  are  very  few  open  vestries  which 
are  not  sometimes  held  for  particular  purposes  by  reason 
of  special  acts  or  ancient  usage. 

Sir  James  Scarlett  and  Erie  in  support  of  the  rule. 
Although  the  vestry  was  not  originally  constituted  by 
the  stat.  15  G.  3.  c,  23.,  yet,  when  held  for  the  purpose 
of  electing  guardians  of  the  poor,  it  is  held  under  that 
statute.  For  this  purpose,  the  vestry  exists  only  by  virtue 
of  the  statute.    It  is  not  disputed  that  the  intention  of 


any  vestry,  parish,  or  town  meeting,  which  is  by  the  authority  of  any  act 
required  to  be  holden  on  any  certain  day,  or  within  any  certain  time  in 
»uch  act  prescribed  and  directed,  nor  shall  any  thing  in  this  act  contained 
extend  to  take  away,  lessen,  prejudice,  or  affect  the  powers  of  any  vestry 
or  meeting  holden  in  any  parish,  township,  or  place,  hy  virtue  of  any 
special  act  or  actSj  of  any  ancient  and  special  usage  or  custom,  or  to  change 
or  affect  the  right  or  manner  of  voting  in  any  vestry  or  meeting  so  holden. 

the 
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1834.      the  statute  was,  that  the  election  of  the  officers  should 
The  King         made  by  a  majority  of  single  votes  of  the  inhabit- 
against       auts.    The  effect  of  the  statute  must  therefore  be  the 

The 

Churchwardens  same  as  it  would  have  been  had  such  intention  been 

of  St.  James, 

Clkrkenwell.  more  explicitly  expressed.  But  if  it  had  been  so  ex- 
pressed, there  could  have  been  no  doubt  as  to  the  appli- 
cability of  the  eighth  section  of  stat.  58  G.  3.  c.  69. 
There  might  have  been  some  difficulty,  if  the  words  of 
the  exception  had  been,  "  or  to  alter  the  constitution  of 
such  vestry : "  but  the  words  are,  "  or  to  change  or 
affect  the  right  or  manner  of  voting." 

Lord  Denman  C.  J.  The  question  is,  whether  a 
meeting  of  this  vestry  holden  for  the  purpose  of  electing 
guardians  of  the  poor,  be  under  the  protection  of  the 
eighth  section  of  stat.  58  G.  3.  c.  69.  (His  Lordship 
then  read  the  section.)  We  find  nothing  under  the 
former  act  creating  a  peculiar  constitution  for  the  vestry, 
or  giving  rights  of  the  kind  meant  to  be  protected  by 
the  section  containing  the  exception.  The  intention  of 
58  G.  3.  c.  69.  was  to  change  the  method  of  determining 
the  majority  in  all  cases  where  no  special  constitution 
existed  before.    The  rule  must  therefore  be  discharged. 

LiTTLEDALE,  Patteson,  and  Williams,  Js.,  con- 
curred. 

Rule  discharged. 
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The  King  against  The  Managers  and  Directors  Tuesday, 
or  the  WiTHAM  bavings  Bank. 

IZNOWLES  had  obtained  a  rule  in  Trinity  term,  The  directors 

-/jL  ^  ^  of  a  savings 

1833,  calling  upon  the  managers  and  directors  of  bank  are  not 
the  bank  for  savings  at  Witham^  in  Essex,  to  shew  cause  appoint  an^  *° 
why  a  mandamus  should  not  issue,  commanding  them  unde'Tstat. 
to  name  and  appoint  an  arbitrator  on  their  behalf,  to  ^45%or  the* 
arbitrate  on  a  matter  in  dispute  between  the  managers  P"'"Pose  of 

^  c        deciding  upon 

of  the  said  bank  and  the  members  of  the  Sons  of     claim  of 

persons  pro- 

Economy  Benefit  Society  at  CoggeshalL    It  appeared  fessing  to  apply 

on  behalf  of  a 

that  the  society  had  been  regularly  enrolled,  pursuant  body  of  de- 

1  ^  /  \      T  ^     r       ^  positors,  if  it  be 

to  the  Stat.  33  Cr.  3.  c.5^,{a).    In  1827,  aiter  that  en-  matter  of  dis- 

rolment,  the  society  formally  resolved  that  the  old  rules  depositors"^ ' 

should  be  abandoned.    New  rules  were  drawn  up,  and  ap^pficant*s^be 

regularly  adopted,  and  had  been  ever  since  acted*  upon  entitled  to 

o        J         tr      ^  r       represent  the 

by  the  society ;  but  these  were  never  enrolled.  After  body, 
the  society  had  been  thus  re-modelled,  several  sums 
were  deposited  by  the  then  clerk  of  the  sgciety  in  the 
Witham  Savings  Bank,  and  were  entered  in  the  books 
of  the  bank  to  the  credit  of  the  "  Benefit  Club,  Great 
CoggeshalL'^  In  the  course  of  1833,  the  society  resolved 
to  draw  from  the  bank  the  sum  then  standing  in  their 
names,  and  the  stewards  and  clerk  or  book-keeper  of 
the  society  (who  were  not  the  individuals  who  had 
made  any  of  the  deposits)  gave  due  notice,  to  the  di- 
rectors and  clerk  of  the  bank,  of  their  intention  to  do 
so,  in  conformity  with  the  regulations  of  the  bank.  An 

(a)  Amended  by  slat.  35  G.  3.  c.  111.  43  G.  3.  c.  111.  49  G,  3.  c.  125. 
59  G.3.  c.  128. 


application 
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1834-.       application  to  two  magistrates  was  shortly  after  made 
^        by  certain  members  of  the  society,  for  the  purpose  of 
against       excluding  the  said  stewards  and  clerk  from  the  society, 

WlTHAM  r-         11  1  1 

Savings  Bank,  for  alleged  breaches  of  the  society's  rules.  The  magis- 
trates finally  issued  an  order  of  exclusion.  The  directors 
of  the  bank  refused  to  pay  over  the  money  claimed  to 
the  stewards  and  clerk,  on  the  grounds  of  the  exclu- 
sion of  the  latter  and  the  non-enrolment  of  the  rules, 
and  stated  that  they  should  hold  the  money  for  the 
benefit  of  certain  other  persons  whom  they  considered 
the  real  members  of  the  society,  but  who,  as  was  con- 
tended by  the  stewards  and  clerk,  had  ceased  to  be 
members.  The  stewards  and  clerk,  and  seven  other 
members  of  the  society,  continued  to  act,  v»rith  others,  as 
members,  to  the  exclusion  of  the  parties  for  whom  the 
directors  of  the  bank  professed  to  hold  the  money.  And 
these  acting  members  called  upon  the  directors  of  the 
bank  to  name  an  arbitrator,  for  determining  the  dispute 
between  themselves  and  the  bank,  according  to  stat. 
9  G.  4.  c.  92.  s.  45.  {a)    The  directors  refused. 

(a)  Which  enacts,  That  if  any  dispute  shall  arise  between  any  such 
institution,  or  any  person  or  persons  acting  under  them,  and  any  indi- 
vidual depositor  therein,  or  any  executor,  administrator,  next  of  kin,  or 
creditor  of  any  deceased  depositor,  or  any  person  claiming  to  be  such 
executor,  administrator,  next  of  kin,  or  creditor,  then  and  in  every  such 
case  the  matter  so  in  dispute  shall  be  referred  to  the  arbitration  of  two 
indifferent  persons,  one  to  be  chosen  and  appointed  by  the  trustees  or 
managers  of  such  institution,  and  the  other  by  the  party  with  whom  the 
dispute  arose ;  and  in  case  the  arbitrators  so  appointed  shall  not  agree, 
then  such  matter  in  dispute  shall  be  referred  in  writing  to  the  barrister  at 
law  so  to  be  appointed  by  the  said  commissioners  as  aforesaid,  and  what- 
ever award,  order,  or  determination  shall  be  made  by  the  said  arbitrators, 
or  by  the  said  barrister,  shall  be  binding  and  conclusive  on  all  parties, 
and  shall  be  final  to  all  intents  and  purposes,  without  any  appeal. 


E,  V,  Richards 


IN  THE  Fourth  Year  of  WILLIAM  IV. 


323 


R,  V.  Richards  now  shewed  cause.     The  statute  1834. 
9  G.  4.  c,  92.  s.  45.  was  not  meant  to  apply  to  a  case  of     j^e  King 
this  nature,  where  it  is  doubtful  who  represents  the  against 

depositors,  but  only  to  cases  of  dispute  between  the  Savings  Bank, 
savings  banks  and  depositors  who  have  that  character 
undisputedly.  The  arbitrator  is  not  to  determine  dis- 
putes between  the  individuals  making  the  deposits.  In 
Rex  V.  The  Cheadle  Savings  Bank  {a),  the  Court  granted 
a  mandamus  where  there  was  a  disputed  claim :  but 

(a)  Rex  u.  The  Cheadle  Savings  Bank. 

F.  KELLY  had  obtained  a  rule  in  Easter  term  1833,  calling  on  the  The  Court, 

trustees  of  the  Cheadle  Savings  Bank  to  shew  cause  why  a  mandamus  under  stat. 

.  .  .  9      4.  c.  92. 

should  not  issue  commanding  them  to  appoint  an  arbitrator,  to  vj^hom,  ^  granted 

together  with  an  arbitrator  named  by  Christopher  Whitworth,  on  behalf  of  a  mandamus 

his  children  William  Whitworth  and  Francis  Whitworth,  a  reference  might  be  caU/ng  upon  a 

made  of  the  matter  in  dispute  between  the  said  trustees  and  the  said  Chris-  to^ppointln 

topher  Whitworth,  on  behalf  of  his  said  children,  touching  two  sums  lately  arbitrator  to 

standing  in  the  said  bank  in  the  names  respectively  of  the  said  W.  W.  ^j^^^^^  between 

and  F.  W,  It  appeared  from  the  affi'davits,  that  one  Jenkins  had  deposited  pj^^^ts  in^^ 

the  sums  for  the  benefit  and  in  the  names  of  the  children  severally,  and  that  whose  names 

he  was  since  dead;  but  that,  before  his  death,  one  Labdon,  who  had  been  ^  deposit  had 

the  person  employed  by  Jenkins  to  make  the  deposits,  had  withdrawn  tjjough  the' 

them.    The  rules  of  the  bank,  published  and  allowed  at  the  quarter  deposit  had  been 

sessions,  directed  that  every  depositor  or  bearer  should  be  furnished  with  withdrawn  by 

T    1.       ,     1  .  .  ^  .    1       .       1  .      ,     1    1-  the  person  who 

a  duplicate  book  containing  an  entry  of  the  deposit,  and  that  the  duplicate  ^^^^  f^j. 

should  be  brought  to  the  bank  when  any  money  should  be  withdrawn,  the  applicants, 

and  that  it  should  be  a  sufficient  authority  to  the  bank  to  pay  any  money,         though  the 

published 

in  default  of  notice  to  the  contrary  from  the  depositor.    Labdon  swore  ^.j^j^g  directed 

that  he  had  withdrawn  the  sums  by  the  order  of  Jenkins,  and  had  always  that  a  duplicate 

had  custody  of  the  duplicate  books,  and  had  delivered  them  up  to  the  ^^^Y  of  the  de- 

.  ,         ,  posits  shall  be 

bank  on  withdrawing  the  deposits ;  that  Jenkins  gave  him  to  understand  delivered  by  the 

that  he  meant  to  make  other  provision  for  the  children ;  and  that,  in  fact,  bank,  and  be 

he  had  done  so  by  his  will.    In  Hilary  term  1834,  authority 

ror  paying 
over  any  sums 

The  Court  having  heard  R.  V.  Richards  against  the  rule,  and  F.  Kelly  to  the  person 

in  support  of  it,  made  it  bringing  it  to 

^  ,  the  bank, 

Absolute,  and  though 
such  a  dupli- 
cate was  delivered  up  to  the  bank  when  the  deposit  was  withdrawn. 

in 
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1834.  in  that  case  there  was  no  doubt  that  the  parties,  in 
'   ~      whose  behalf  the  mandamus  was  applied  for,  were  the 

The  King  rr 

against      identical  persons  in  whose  names  the  deposit  had  been 

WiTHAM  ,  .  .  . 

Savings  Bank.  made.  The  applicants  claim  as  officers  of  the  society : 
in  their  individual  charact^  they  have  no  claim,  for 
they  were  not  the  actual  depositors.  Again,  if  the 
justices  had  authority  to  exclude  members  from  the 
society,  under  stat.  33  G,  3.  c,  54.  5.  15.,  and  the  sub- 
sequent enlargement  of  the  provisions  therein  con- 
tained, there  can  be  no  appeal,  by  the  concluding 
words  of  the  section :  but  the  present  application,  if 
successful,  would  have  the  eiFect  of  an  appeal. 

Kno'wles  in  support  of  the  rule.  If  this  mandamus  be 
refused,  the  bank  will  keep  the  money  for  themselves, 
and  may  do  so  whenever  there  is  a  dispute  between  the 
depositors ;  for  no  action  at  law  lies  against  the  bank  : 
Crisp  V.  Bunbury  and  Others  {a).  In  Eocparte  Nor- 
rish  (b),  Sir  Thomas  Plumer^  Master  of  the  Rolls,  held 
that,  under  stat.  33  G.3.  c.  54.,  a  court  of  equity  had  no 
jurisdiction  on  a  petition  by  a  new  trustee  against  a  late 
trustee  of  a  friendly  society,  which  had  abandoned  its 
rules  filed  with  the  clerk  of  the  peace.  The  magistrates 
had  no  power  of  expulsion  ,*  for  the  rules,  under  which 
the  society  existed,  were  not  enrolled,  and  the  enrolment 
is  essential  to  the  power  of  the  magistrates,  as  was  ad- 
mitted on  both  sides  in  Rex  v.  Gilkes  and  Others  {c). 
Neither,  in  fact,  is  it  material  whether  or  not  the  present 
applicants  have  ceased  to  be  members  of  the  friendly 
society ;  any  persons  who  have  joined  to  deposit  are 
entitled  to  the  remedy  by  arbitration  given  by  the  statute. 


(a)  8  Bing,  594.  (6)  Jacob,  162.  (c)  8^.  cjj-  C  439. 

In 
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In  Rex  V.  The  Cheadle  Savings  Banh{a\  there  certainly  1834. 
was  a  doubt  as  to  who  were  the  proper  claimants,  yet  the 

The  King 

mandamus  was  granted.  The  arbitrator  in  the  present  against 
case  would  have  to  determine  exactly  the  same  question  SavingTBank. 
as  in  that  case,  namely,  whether  the  party  applying  has 
a  claim  on  the  bank.  If  the  present  applicants  receive 
the  money  on  behalf  of  the  society^  and  it  should  turn 
out  tliat  other  parties  are  the  persons  entitled  to  claim 
on  behalf  of  the  society^  such  parties  will  have  a  legal 
remedy  against  the  present  applicants. 

Lord  Denman  C.  J.  Here  is  an  institution  called  a 
friendly  society,  the  rules  of  which  are  not  strictly  en- 
rolled, and  which  deposits  sums  which  are  placed  to 
the  credit  of  the  society.  The  society  becomes  divided 
into  factions  ;  the  officers  are  changed  ;  and  the  persons 
now  claiming  to  be  the  officers  have  been  either  legally 
or  illegally  (the  latter  perhaps  is  the  more  probable) 
expelled  by  the  magistrates.  These  persons  now  claim 
the  money  on  behalf  of  the  society,  in  their  characters  of 
stewards  and  bookkeeper.  The  directors  of  the  savings 
bank  may  ansv^^er,  that  they  received  the  money,  not. 
from  these  persons  in  their  individual  characters,  but 
from  the  society ;  and  that  they  must  have  proof  that  the 
hands  into  which  they  are  required  to  pay  the  money 
are  the  hands  from  which  they  received  it.  They  have 
a  right  to  be  satisfied  that  the  claimants  represent  the 
society.    The  rule  must  be  discharged. 

LiTTLEDALE  J.  I  also  think  that  this  rule  must  be 
discharged.  The  act  directs  the  appointment  of  an 
arbitrator  when  there  is  a  dispute  between  the  savings 
bank  and  a  party  depositing.    Who  are  the  depositors 

(a)  Ante,  p.  525.  note  (a). 

Vol.  L  Z  here  ? 
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1834<.      here?   The  persons  calling  for  the  money  are  entitled 
^        to  the  mandamus  if  they  represent  the  society,  not 

against  Otherwise.  One  party  say,  that  the  claimants  do  not 
Savings  Bank,  represent  the  society,  because  they  have  been  expelled ; 

the  other  party  answer  that,  as  the  rules  were  not  en- 
rolled, the  magistrates  had  no  power  to  expel.  Then 
it  is  said  that  it  is  unimportant  whether  the  claimants 
be  members  of  a  friendly  society  or  not,  inasmuch 
as  any  persons  may  join  to  deposit,  and  an  arbitrator 
must  be  appointed,  if  a  dispute  arise  between  the  de- 
positors and  the  bank.  I  agree  to  that :  but  do  these 
claimants  represent  the  depositors  ?  The  bank  will  not 
consent  to  appoint  an  arbitrator,  because  they  are  not 
sure  on  behalf  of  whom  the  application  is  made.  They 
have  ascertained  that,  at  any  rate,  the  magistrates  have 
professed  to  expel.  It  may  be  that  the  expulsion  was 
made  without  authority,  and  yet  the  bank  may  refuse 
to  take  upon  themselves  to  acknowledge  the  present 
applicants.  It  appears  that  they  were  not  the  actual 
depositors,  and  that  the  money  was  deposited  on  behalf 
of  the  whole  body. 

Patteson  J.  This  is  quite  a  clear  case.  The  whole 
question  is,  whether  we  must  compel  the  bank  to  be  a 
party  to  a  reference  for  the  purpose  of  ascertaining 
the  rights  in  this  quarrel  among  the  depositors.  We 
must  see  who  the  depositors  are.  Let  them  first  settle 
that  among  themselves. 

Williams  J.  This  at  least  is  certain,  that  the  money 
was  paid  in,  years  ago,  by  a  particular  clerk  on  behalf 
of  the  society.  When  the  application  comes  to  us,  is 
it  not  a  most  obvious  preliminary  we  should  see  that  the 
party  applying  acts  for  the  party  depositing?  These 

persons 
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persons  may  be  members,  but  can  they  claim  for  the  1834. 
society  ?    Must  not  the  bank  hold  their  hands  till  they 

^  The  King 

see  that  cleared  up  ?    If  not,  they  might  be  subject  to  a  against 
fresh  application  from  a  party  really  entitled.  Savings  Bank. 

Rule  discharged  (a). 

(a)  Since  the  above  case  was  decided,  the  law  relating  to  Friendly 
Societies  has  been  modified  by  the  statute  4  &  5  ir.  4.  c.  40.,  (Royal 
Assent,  50th  of  Juli/  1834,)  amending  10  G.  4.  c.  56, 


The  King  against  John  Biers  and  Another,  ^^^'^^l] 
^PHE  defendants  were  convicted  on  an  indictment,  re-  A  statute  passed 

I  in  a  session  ot 

moved  into  this  Court  by  certiorari,  which  stated : —  parliament 

begun  in  the 

That  the  defendants,  on,  &c.  in  the  third  year  of  the  second,  and 

continued  in 

reign  of  our  Lord  the  now  King,  well  knowing  that  E,  W,  the  third  year 
and  T,  W.  were  the  proprietors  of  a  certain  licensed  reign^'nfust  not 
stage-carriage  drawn  by  two  horses,  numbered,  &c.,  passerfnlh^e^ 
"  and  that  they,  as  such  proprietors,  were  liable  to  the  '^^^^^^^^^^^^^^^^ 
payment  of  certain  penalties  in  which  the  driver,  whose  ^^'S"  =  although 

such  act  be  re- 
name was  unknown,  of  the  said  licensed  stage-carriage  cited  in  a  later 

statute  as 

should  be  convicted  before  any  one  of  his  Majesty's  "  passed  in  the 

r  ^  p      ^  r  ti  ^r- 7  t7  n  second  and  third 

justices  01  the  peace  lor  the  county  or  Middlesex!:,  or  any  years,"  &c. 
offence  committed  by  the  said  driver  against  a  certain  act  ment"for^con- 
of  parliament  made  and  passed  in  the  second  and  third  inThe^'nduce? 
years  of  the  reign  of  his  present  Majesty,  intituled,"  &c.  ^g^g^dants*^^ 
(setting  out  the  title),  unlawfully  did  conspire,  &c.  falsely,  knew  the  party 
wrongfully,  and  without  probable  cause,  to  exhibit  a  cer-  against  to  bear 

a  certain  cha- 

tain  information  against  the  said  E,  W,  and  T.  W.  as  such  racter,  and  to 

be  liable  in  that 
character  to  the 

operation  of  an  act  passed  in  the  second  and  third  years,  &c.  adding  the  title  of  the  act  cor- 
rectly, the  judgment  was  arrested  for  such  misrecital. 

And  this,  although  there  vi^as  a  general  count  (to  which  the  objection  did  not  apply,) 
stating  merely  that  the  defendants  conspired  "  by  false,  artful,  and  subtle  stratagems  and 
contrivances,  as  much  as  in  them  lay,  to  injure,  oppress,  aggrieve,  and  impoverish"  the 
prosecutors. 

Z  2  pro- 


328 


CASES  IN  EASTER  TERM 


Biers. 


1834<.      proprietors,  &c.  before  one  of  his  Majesty's  justices  of 
the  peace  in  and  for  the  said  countVj  therein  charging 

The  King 

ajainst  that  the  said  E,  W,  and  T,  W,^  on  the  12th  day  of  April 
in  the  third  year  aforesaid,  at,  &c.,  were  the  proprietors 
of  a  certain  licensed  stage- carriage,  &c.,  and  that  the 
name  of  the  driver  was  unknown;  and  that,  when  he 
drove  the  same,  the  said  driver  did  unlawfully  carry  and 
convey  at  one  time  more  than  one  person  on  the  box 
of  the  said  carriage  besides  the  said  driver,  to  wit,  &c., 
contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  whereby  the  said  driver  had  forfeited,  &c., 
to  be  applied  as  the  law  directs.  The  indictment  then 
stated,  that  the  defendant  J,  B,,  in  pursuance  of  the  said 
conspiracy,  on,  &c.  in  the  third  year  aforesaid,  appeared 
before  a  justice  in  and  for  the  said  county,  and  wrong- 
fully, &c.  exhibited  to  and  before  him  a  certain  inform- 
ation, in  substance,  &c.  following : — County  of  Middlesex, 
to  wit.  Be  it  remembered,  that  on,  &c.  in  the  year  of 
our  Lord  1833,  &c.  The  information  was  then  set  out, 
stating  the  alleged  offence,  and  charging  it  to  have  been 
committed  on,  &c.  in  the  year  of  our  Lord  aforesaid,  and 
contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided.  The  indictment  then  stated,  that  E,  TV, 
and  2\  W.  were  summoned  to  answer  the  information, 
on,  &c.  in  the  year  aforesaid ;  that,  on  that  day,  the 
present  defendants,  in  pursuance  of  the  conspiracy,  ap- 
peared in  support  of  the  information,  and  deposed  on 
oath  to  certain  matters,  which  the  indictment  negatived. 
There  were  other  counts  not  differing  from  the  above 
in  any  respect  which  it  is  material  to  state ;  and  there 
was  a  count  not  referring  to  any  statute,  but  only 
charging  the  now  defendants  with  conspiring,  "  by 
divers  false,  artful,  and  subtle  stratagems  and  con- 
trivances, 
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tri varices,  as  much  as  in  them  lay  to  injure,  oppress, 
aggrieve,  and  impoverish  E,  W.  and  T,  W.,  and  to  cheat 
and  defraud  them  of  their  monies." 

AdolphuSf  in  this  term,  moved  in  arrest  of  judg- 
ment {a).  The  indictment  is  bad,  inasmuch  as  it 
alleges  that  the  defendants,  well  knowing  that  the  pro- 
secutors were  liable  to  such  penalties  as  should  be 
incurred  by  the  driver  of  their  carriage,  under  an  act 
passed  "  in  the  second  and  third  years  of  the  reign  of  his 
present  Majesty,"  conspired,  &c,  A  misrecital  of  the 
day  of  passing  an  act  of  parliament  is  fatal :  Bac,  Abn 
Statute,  L.  5.  (b),  citing  Partridge  v.  Strange  (a) ;  and  a 
statute  cannot  be  passed  in  two  years ;  Bac.  Abr.  (d) 
same  tide,  citing  La7igley  v.  Haynes  {e\  So  in  l^utt  v. 
Stedman  (^),  it  was  held  that  a  statute  could  not  be 
pleaded  as  made  in  the  8th  and  9th  years  of  the  reign  of 
William  the  Third ;  "  for  in  law  an  act  cannot  be  made 
in  two  years,  and  though  so  mentioned  in  the  statute 
book,  it  cannot  be  good."  In  Bumsey  v.  Tuffnell 
judgment  was  arrested  because  the  declaration  recited  a 
statute  as  passed  at  a  session  begun  in  the  29th  of 
Elizabeth,  whereas  the  session  began  in  the  28th.  Be- 
fore the  statute  33  G.  3.  c.  13.  an  act  of  parliament  (in 
the  absence  of  any  special  direction  on  the  subject)  was 
considered  as  having  passed  on  the  first  day  of  the  ses- 
sion ;  since  that  period  the  commencement  of  the  act 
(except  where  another  commencement  is  therein  pro- 
vided) dates  from  the  day  of  its  receiving  the  royal  as- 

(a)  Before  Lord  Denman  C.  J.,  Lillledalet  Patteson,  and  Williams  Js. 

(b)  P.  470.  ed.  1832.  (c)  Floiod,  77.  84.  5".  C.  Dyer,  74.  b.  (19.) 
((/)  P.  471. 

(e)  Moorey  302.    Hawk.  P.  C.  b.  2.    c.  25.  s.  104. 

{g)  Fori  esc.  Rep.  572. 

{kj  2  Bing.  235.    S.  C.  9  B.  Moore,  425.  more  fully. 

7j  3  sent: 


1834. 


The  King 
agaiiist 
Biers. 
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1834.  sent:  in  no  case  can  it  be  supposed  to  have  passed  in 
 ■      two  different  years.    The  form  of  conviction  given  in 

The  King  .  .  .  ^  ^ 

against       the  act  now  in  question,  (printed  as  2  &  3  Jf\  4.  c,  120.) 

schedule.  No.  8.,  speaks  of  it  as  an  act  passed  in  the 
third  year,  &c.  The  objection  applies  to  all  the  counts 
but  the  last,  and  ^that  is  in  too  general  a  form  to  be  sup- 
ported. A  man  could  not  be  called  upon  to  answer  an 
indictment  consisting  merely  of  such  a  count. 

Sir  James  Scarlett  contra.  Supposing  the  objection 
as  to  the  date  of  this  act  to  be  well  founded,  still  the  title 
is  correctly  set  out,  and  that  is  sufficient.  The  year  in 
which  the  session  was  holden  is  surplusage,  and  there 
is  no  reason  that  it  should  not  be  altogether  rejected. 
Besides,  the  statute  3  &  4  4.  c.  48.  for  amending 
the  act  in  question,  speaks  of  it  (in  the  preamble),  as  an 
act  "  passed  in  the  second  and  third  years  of  the  reign 
of  his  present  Majesty,"  and  that  is  sufficient  warrant  for 
the  mode  of  description  used  in  the  indictment.  [LzY- 
tledale  J.  It  is  very  commonly  used  now  in  statutes. 
Patteson  J.  A  correct  mode  of  statement  is  followed  in 
the  act  for  the  further  amendment  of  the  law,  3  &  4  Jf.  4. 
c,  42.  s,  16.,  which  refers  to  "  the  statute  passed  in  the 
session  of  parliament  held  in  the  eighth  and  ninth  years 
of  the  reign  of  King  William  the  Third,  intituled,"  &c. 
Littledale  J.  There,  are  several  authorities  in  Vin,  Abr, 
Statutes,  E.  3.  and  E.  5.  as  to  the  effect  of  misreciting 
acts  of  parliament,  in  respect  of  the  date.  Bryant  v. 
Withers  {a)  is  another.] 

Cur,  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.    We  are  of  opinion,  that  the  objection  taken 

(a)  2  ilf.  ^  S,  123, 

to 
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to  the  indictment  in  this  case  is  good,  on  the  authority  1834. 

Langley  v.  Haynes  (a),  followed  up  by  the  decision  in  ^he  Kino 
Nutt  V.  Stedman  {h).    The  judgment  will  therefore  be  against 

Biers. 

arrested. 

Judgment  arrested  (c). 

(a)  Moore,  302.    Hawk,  P.  C.  b.  2.  c.  25.  s.  104. 

(b)  Fortesc.  Rep.  572. 

(c)  See  Rann  v.  Green,  2  Cowp,  474.  Quaere,  whether,  in  the  present 
case,  the  first  count  of  the  indictment  might  not  have  been  supported,  on 
the  ground  that  the  misrecital  only  affected  a  portion  of  the  indictment 
which  might  well  have  been  dispensed  with,  and  which  was  not  at  all 
referred  to  in  the  subsequent  part  of  the  count.  See  Burt  v.  Itothwell, 
1  Lutm.  140.  (also  1  Ld.  Baym.  543.)  ;  and  Palmer  \.  Taylor,  3  JCeb.  468. 

It  is  laid  down  in  Partridge  v.  Strange  {Plowd.  84.),  that  the  objection 
of  misrecital  is  not  answered  by  shewing  that  the  statute  need  not  have 
been  recited  at  all.  But  in  that  case  there  was  a  continued  reference  to 
the  statute,  as  misrecited,  throughout  the  whole  declaration. 


M'CoRMACK  ajrainst  Melton. 


f9 

May  6th. 


J^ILLER  moved  for  a  rule  to  shew  cause  why  an  Plaintiff  having 
order  of  Taunton  J.  for  amending  the  ca.  sa.  in  arrested^ the^^  ' 
this  case  should  not  be  reversed,  and  the  defendant  ca^.^^sa^  for  3°^ 
discharged  from  custody.    The  amount  recovered  by  The  Court  re- 

°  fused  to  dis- 

the  plaintiff  for  damages  and  costs  was  33/.  105.,  but  charge  the  de- 
fendant out  of 

the  sum  inserted  in  the  process  was  34*/.  105.    The  custody,  and 
amendment  consisted  in  substituting  the  right  sum,  and  process  to  be 
adding  a  testatum  clause.     Miller  admitted  that  the  fiJ^erting  the 
latter  amendment  might  be  made,  but  contended  that  not\d™cr* 
the  former  was  in  a  matter  of  substance,  and  not 

'  variance  was 

allowable.  [PattesonJ.  It  is  stsited  in  Tidd's  Practice  (a),  jj;*^^^"*^^"^^ 
that  "  the  ca.  sa*  may  be  amended  by  the  judgment,  in  fendant  was 

damnified. 

the  names  of  the  parties,  if  mistaken,  or  in  the  amount 

(a)  P.  1028.  9th  edit. 

Z  4  of 


Melton. 
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1834.  of  the  sum  recovered:"  and  several  cases  are  cited; 
  among  others,  Laroche  v.  Washrough  {a\  where  the 

M'CORMACK 

against  writ  of  execution  was  amended  by  reducing  the  sum, 
in  which  1 51.  had  been  introduced  by  mistake.]  Sup- 
pose a  party  owing  20/.  were  arrested  on  a  ca.  sa. 
for  500/.  \_Littledale  J.  Probably,  in  such  a  case,  the 
amendment  would  not  be  allowed;  it  would  appear, 
there,  that  the  irregularity  arose  from  something  more 
than  mistake.  But  in  Mouys  v.  Leake  (^),  where 
execution  had  issued  for  1400/.,  the  judgment  being 
only  for  700/.,  the  Court  allowed  an  amendment,  it 
appearing  that  the  variance  was  merely  a  mistake,  and 
that  700/.  only  had  been  levied.]  There  is  no  pretence 
here  for  saying  that  it  was  a  mistake;  and,  if  the 
process  is  amended,  the  party  cannot  maintain  an  action 
for  the  improper  arrest.  \_Patteson  J.  Why  should 
he  maintain  an  action  when  he  has  sustained  no  damage  ? 
He  should  have  paid  his  debt.] 


Lord  Denman  C.  J.  This  point  was  properly 
decided  by  Lord  Kenyon  in  Laroclie  v.  Washrough  {c). 
He  there  says,  "  The  justice  of  the  case  requires  that 
we  should  permit  the  plaintiff  to  amend;  if  the  defend- 
ant had  indeed  suffered  by  the  excess  in  the  execution, 
that  might  have  varied  the  case;  but  here  he  has  not 
sustained  any  damage  by  it."  It  was  so  in  the  present 
case :  the  defendant  is  not  damaged ;  and,  if  he  has 
suffered  any  inconvenience,  it  was  his  own  fault  in  not 
paying  what  he  owed.    There  will  be  no  rule. 

LiTTLEDALE,  Patteson,  and  Willtams  Js.  concurred. 

Rule  refused. 


(a)  2  T.  li.  757. 
(c)  2  T.  R'  759. 


(/;)  8  T.  R.  416.  note  (a). 
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James  Phillips,  an  Infant,  by  Robert  Wigin- 
TON,  his  next  Friend,  against  Jones. 

A  SSUMPSIT.    The  declaration  stated,  that  in  con-  Defendant 

iLj^  .  agreed  with 

sideration  that  plaintiff  would  enter  into  defendant's  plaintiff's 
service  in  his  trade  of  a  jeweller,  defendant  promised  ceiveVlainti^ff 
that,  if  upon  and  after  a  reasonable  trial  he  should  ap-  [^nor)^^nto  his 
prove  of  plaintiff,  he  would  take  him  as  an  apprentice  ^^'^'[^^  take  him 
in  his  said  trade,  and  execute  a  proper  indenture,  on  as  apprentice  if 

approved  of. 

the  same  being  also  executed  by  plaintiff  and  his  father.  Plaintiff  went 

into  the  service. 

Averment,  that  plaintiff  confiding,  &c.  entered  defend-  and  worked  for 
ant's  service  on  trial  as  aforesaid,  and  continued  in  such  nearly  two 
service  on  trial  for  a  long  time,  to  wit,  &c.,  the  same  being  several  appi^ 
more  than  a  reasonable  time  in  that  behalf;  that  defend-  "''^^ 

'  during  that 

ant  did,  after  a  reasonable  time,  to  wit,  on,  &c.  approve  of  f^^J^^^^^^ 
plaintiff,  and  that  plaintiff  and  his  father  were  willing  to  fendant  told 

^  '  ^  ^  ^        the  father  that 

execute  the  indenture,  of  which  defendant,  on,  &c.  had  plaintiff  should 

.  ,  serve  out  the 

notice.   Breach,  that  defendant  did  not  nor  would  re-  two  years,  and 
ceive  plaintiff  as  an  apprentice  in  his  said  business,  the  father  pay- 
though  he  was  afterwards,  and  after  such  approval,  to  io?/^This^was 
wit,  on,  &c.  requested  by  plaintiff  so  to  do.  The  second  If^lf^^^'^ 
count  was  on  a  promise  by  defendant,  that  if  he  should  shortly  after 

^  quarrelled  with 

approve  of  plaintiff  on  a  reasonable  trial,  he  would  plaintiff,  and 

told  him  to  go 

receive  him  into  his  service  in  his  said  trade,  and  if  home  about  his 

business. 

Plaintiff  went  home,  and  on  the  father  applying  to  defendant  for  an  explanation,  the  latter 
told  him  to  go  and  do  his  w^orst.  The  father  then  caused  a  letter  to  be  written  to  de- 
fendant by  his  attorney,  requiring  him  either  to  take  plaintiff  as  his  apprentice,  or  recom- 
pence  him  for  his  work  ;  but  no  satisfactory  answer  was  given,  and  plaintiff,  by  his  next 
friend,  brought  an  action  to  recover  compensation  for  his  service. 

The  Judge  put  it  to  the  jury  on  these  facts,  whether  or  not  the  defendant's  conduct  was 
such  as  warranted  the  fathev  in  considering  the  contract  for  an  apprenticeship  as  rescinded- 
and  he  further  stated,  that  if  they  thought  it  was,  they  were  to  give  plaintiff  such  compens- 
ation for  his  work  as  they  thought  proper.  The  jury  found  a  verdict  for  the  plaintiff,  with 
damages  by  way  of  compensation  for  his  services  : 

Held,  that  the  direction  was  right,  and  the  verdict  not  to  be  disturbed. 

he 
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1834?.      he  should  not  so  receive  him,  would  pay  plaintiff  a 
Phillips      reasonable  compensation  for  his  services  for  apd  during 
against  period  he  should  remain  in  defendant's  service. 

Jones. 

Breach,  that  defendant  dismissed  plaintiff,  and  that 
plaintiff  reasonably  deserved  to  have  for  his  services 
the  sum  of,  &c.  but  that  defendant  would  not  pay  it. 
The  third  count  stated,  that  plaintiff  had  entered  de- 
fendant's service  on  trial,  and  on  the  terms  of  being 
taken  as  an  apprentice  if  approved  of ;  that  plaintiff  had 
been  approved  of ;  and  that,  in  consideration  of  the  pre- 
mises, and  that  plaintiff  had  undertaken  to  be  bound 
apprentice,  defendant  promised  to  receive  him  as  such 
within  a  reasonable  time,  &c.  There  were  also  inde- 
bitatus counts  for  wages  and  salary  due  to  plaintiff  for 
services  done  by  him  as  the  hired  servant  of  defendant, 
on  his  retainer;  and  for  the  price  and  value  of  work 
done  by  plaintiff  for  defendant.  Plea,  the  general 
issue. 

At  the  trial  before  Lord  Denman  C.  J.,  at  the  London 
sittings  after  Trinity  term,  1833,  it  appeared  that  the 
defendant  had  agreed  to  receive  the  plaintiff  on  trial, 
and  take  him  as  apprentice  if  approved  of:  that  no- 
thing was  said  of  any  salary:  that  the  plaintiff  went 
into  the  defendant's  service,  and  continued  in  it  nearly 
two  years,  working  at  the  trade,  and  doing  errands; 
that  the  plaintiff's  father  during  that  time  made  some 
applications  to  the  defendant  to  have  the  boy  ap- 
prenticed, which  were  put  off,  but  that  the  defendant  at 
last  proposed  that  the  father  should  let  the  boy  remain 
with  him  to  the  end  of  two  years,  and  should  give  the 
defendant  10/.,  which  (as  was  represented  on  behalf  of 
the  plaintiff)  were  understood  as  the  terms  upon  which 
the  apprenticing  was  to  take  place.  The  father  con- 
sented, 
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sented;  but,  shortly  after  this  time,  the  defendant,  on  1834<. 
the  boy's  coming  to  his  work  in  the  morning,  scolded  ^ 
and  beat  him,  and  told  him  to  go  home  about  his  against 
business ;  and  he  went  home.  The  father,  on  the  same 
day,  called  on  the  defendant,  with  his  son,  to  enquire 
the  reason  of  what  had  happened,  and  to  learn  what  he 
intended  to  do,  but  was  told  by  the  defendant  in  a  con- 
temptuous manner  to  go  and  "  do  his  best  and  worst." 
The  father  then  caused  a  letter  to  be  written  by  his 
attorney  to  the  defendant,  referring  to  his  promise  to 
take  the  plaintiff  as  apprentice,  requiring  him  either  to 
do  so,  or  to  pay  the  plaintiff  a  compensation  for  his 
work,  and  giving  him  until  the  Saturday  following  to 
make  his  election  before  an  action  should  be  com- 
menced. The  defendant,  on  the  Saturday^  wrote  to  the 
father,  proposing  that  he  should  call  upon  the  defend- 
ant on  the  Monday^  to  which  (by  the  father's  direction) 
an  answer  was  sent  by  the  attorney,  desiring  that  any 
proposal  to  be  made  should  be  addressed  to  him. 
Nothing  further  passed,  and  in  about  a  week  the  action 
was  commenced.  Evidence  was  given  to  shew  that  the 
boy's  services  had  been  of  some  value  to  the  defendant. 
It  was  contended  on  behalf  of  the  defendant,  that  there 
was  no  proof  of  the  plaintiff  having  been  hired  at  a 
salary^  but  that  the  evidence  shewed  the  contrary,  and 
that  the  plaintiff's  case,  if  maintainable  at  all,  should 
have  been  grounded  on  the  damage  accruing  to  him  by 
the  breach  of  the  special  contract  to  take  him  as  ap- 
prentice; of  which  damage,  or  of  any  express  refusal 
to  take  the  plaintiff,  there  was  no  proof.  The  Lord 
Chief  Justice  left  it  to  the  jury  [a)  to  say  whether  the 


(a)  See  p.  357.  post. 


conduct 
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conduct  of  the  defendant  had  not  been  such  that  the 
plaintiff's  father  might  justly  consider  the  special  con- 
tract abandoned,  and  take  his  son  away,  in  which  case 
his  Lordship  was  of  opinion  that  the  plaintiff  was  en- 
titled to  such  compensation  for  his  services  as  the  jury 
might  think  warranted  by  the  evidence.  The  jury 
found  a  verdict  for  the  plaintiff,  damages  20/.  In  the 
ensuing  term  a  rule  nisi  was  obtained  for  entering  a 
nonsuit,  or  for  a  new  trial. 


R,  V,  Richards  now  shewed  cause,  and  contended 
that  the  special  agreement  had  been  determined,  and 
that  the  defendant  was  bound  to  make  some  recom- 
pense to  the  plaintiff  for  his  services,  and  could  not  set 
up  in  defence  the  contract  which  he  had  abandoned. 
The  Court  then  desired  to  hear  the  other  side. 


Erie  contra.  The  evidence  shews  that  there  was  an 
open  contract  down  to  the  time  of  bringing  the  action ; 
the  plaintiff,  therefore,  could  not  proceed  upon  the 
general  counts :  Weston  v.  Dowries  {a),  Cooke  v.  Mun- 
sione  (5).  The  whole  of  the  plaintiff's  connection  with 
the  defendant  was  in  the  character  of  an  intended  ap- 
prentice, and  not  of  a  servant ;  if  the  case  had  arisen 
under  the  poor  laws,  it  would  have  come  within  the 
principle  of  Rex  v.  Bilhorough  (c\  Rex  v.  St.  Mary,  Kid' 
*wellij  (d\  and  Rex  v.  Crediton  [e).  The  test  of  the  re- 
lation between  the  parties  here  would  be,  whether  or 
not  the  defendant,  if  disposed  to  enforce  the  agreement, 
could  have  sued  upon  it,  as  in  Keene  v.  Parsons  (g) ;  and 


(a)  ]  Doug.  25. 

(c)  1  B.  ^^W.  115. 

(e)  2  B.  ^  Ad.  495. 


(h)  1  New  Rep.  351. 
(d)  2B,^C.  750. 
{g)  2  Stark.  N.  P.  506. 

there 
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there  is  nothing  to  shew  that  he  could  not.  ILiitle-  1834. 
dale  J.  Suppose  there  had  been  a  continued  ill  usage  " 

^  °  PfULLtPS 

by  the  master  from  day  to  day,  which  had  at  last  against 

Jones. 

rendered  it  necessary  to  remove  the  plaintiff,  might  not 
an  implied  contract  have  been  alleged  to  pay  him  for 
his  services  ?]  Earratt  v.  Burghart  [a)  is  the  converse 
of  that  case,  and  it  certainly  was  held  there,  that  an  im- 
plied contract  arose  on  the  part  of  the  father  to  pay  for 
the  board  and  lodging  of  his  son  in  the  master's  house. 
But  the  facts  here  do  not  admit  of  a  similar  suggestion. 
[Patteson  J.  The  defendant's  expression,  when  the  father 
called  upon  him,  is  very  like  a  refusal  to  execute  the 
special  agreement.]  The  correspondence  which  fol- 
lowed shews  that  it  was  not  so  considered  by  the  parties. 
[Lord  Denman  C.  J.  My  impression  of  the  master's 
conduct  was,  that  he  was  following  up  a  system  of 
evasion  :  and  I  think  I  must  have  stated  to  the  jury  that 
the  question  was,  whether  his  behaviour  was  such  as 
justified  the  father  in  taking  his  son  away;  and  that  if 
they  thought  so,  the  son  was  entitled  to  some  recom- 
pense for  his  services.] 

LiTTLEDALE  J.  I  think  that,  if  the  conduct  of  the 
master  was  such  as  fairly  authorized  the  father  to  take 
his  son  away,  the  son  was  entitled  to  some  compensation, 
and  there  is  no  occasion  to  disturb  the  verdict. 

Patteson  J.  I  cannot  doubt  that  the  Lord  Chief 
Justice  left  the  case  to  the  jury  in  the  manner  he  has 
stated;  and  they  being  of  opinion  that  the  father  was 
justified  in  considering  the  contract  at  an  end,  the  plain- 

(a)  5  Car.  ^  P.  38J. 

tiff 
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1834«.  tifF  was  entitled  to  some  remuneration.  If  it  had  ap- 
"  peared  by  their  finding  that  the  contract  was  still  open 

against       when  the  action  was  commenced,  it  would  have  been  a 

Jones. 

different  case. 


Williams  J.  I  think  there  was  evidence  which  might 
properly  go  to  the  jury  in  the  manner  in  which  the  Lord 
Chief  Justice  left  it.  The  expressions  of  the  master, 
and  the  other  facts  in  the  case,  lead  to  the  conclusion 
that  he  was  evading  the  performance  of  his  agreement. 
If  he  had  not  actually  determined  the  contract,  he  had 
put  off  the  fulfilment  of  it  unreasonably  and  unjustly. 
The  Lord  Chief  Justice  therefore  left  the  case  properly 
to  the  jury,  and  they  were  at  liberty  to  find  an  implied 
agreement  that  the  plaintiff'  should  have  something  for 
his  services. 

Lord  Denman  C.  J.  The  service  performed  gave  a 
prim^  facie  right  to  compensation,  and  that  prima  facie 
case  was  not  contradicted  by  the  other  facts. 

Rule  discharged. 


Tuesday, 
Mat/  6th. 


Under  3  & 
4  ir.  4.  c.  42. 

31.,  execu- 
tors are  liable 
to  costs  in 
actions  com- 
inenced  before 
the  statute 
came  into  oper- 
ation >  and  tried 
afterwards : 
Held,  LUlle^ 
(hit)  J.  dis- 
sentiente. 


Freeman  and  Others,  Executors  of  Freeman, 


against  Moyes. 


^HIS  action  was  commenced  by  the  plaintiffs  as 
executors,  in  Easter  term,  1832,  an  action  for  the 
same  cause  having  been  brought  by  the  testator,  but 
having  abated  by  his  death.  Notice  of  trial  was  given 
for  the  London  sittings  in  Michaelmas  term  following, 
but  the  cause,  being  made  a  remanet,  was  not  tried  till 
the  sittings  after  Michaelmas  term,  1833,  when  the  de- 
fendant 
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fendant  had  a  verdict.  He  afterwards  took  out  a  sum- 
mons fot  taxation  of  costs,  under  the  statute  3  &  4? 
W,  4.  c.  42.  s.  Si  (a).  The  master  doubted  whether 
the  statute,  which  came  into  operation  on  the  1st  of  June 
1833(5),  applied  to  an  action  previously  commenced ;  but 
he  taxed  the  costs,  and  recommended  that  the  question 
should  be  submitted  to  the  Court.  In  Hilary  term,  1834, 
a  rule  nisi  was  obtained  for  setting  aside  the  taxation ; 
against  which 

Sir  James  Scarlett  in  the  same  term  shewed  cause  (c). 
The  words  of  the  clause  in  question  are  retrospective. 
It  enacts  that,  "  in  every  action  brought,"  not,  "  to  be 
brought,"  by  an  executor,  he  shall  be  liable  to  costs. 
That  includes  actions  depending  at  the  time  when  the 
act  passed.  Where  it  is  meant  that  an  act  should  have 
a  prospective  effect  only,  it  is  common  to  use  corres- 
ponding words.  In  this  instance  the  legislature  would 
have  said,  "  in  all  actions  hereafter  to  be  brought,"  &c. 
The  clause  of  Lord  Tenterden^s  act,  9  G.  4.  c,  14. 
s,  1.  which  provides,  "  that  in  actions  of  debt  or  upon 
the  case,  grounded  upon  any  simple  contract,  no  acknow- 
ledgment or  promise  by  words  only  shall  be  deemed 
sufficient  evidence  of  a  new  or  continuing  contract,"  &c., 

(a)  5  &  4  W.  4.  c.  42.  s,  31.  "And  be  it  further  enacted,  that  in 
every  action  brought  by  any  executor  or  administrator  in  right  of  the  tes- 
tator or  intestate,  such  executor  or  administrator  shall,  unless  the  court 
in  which  such  action  is  brought,  or  a  judge  of  any  of  the  said  superior 
courts,  shall  otherwise  order,  be  liable  to  pay  costs  to  the  defendant  in 
case  of  being  nonsuited  or  a  verdict  passing  against  the  plaintiff,  and 
in  all  other  cases  in  which  he  would  be  liable  if  such  plaintiff  were  suing 
in  his  own  right  upon  a  cause  of  action  accruing  to  himself;  and  the 
defendant  shall  have  judgment  for  such  costs,  and  they  shall  be  recovered 
in  like  manner." 

(6)  Sect.  44. 

(c)  January  30th,  before  Lord  Denman  C.  J.,  Littledale  and  Taun- 
ton Js. 

has 


1834. 


Freemaw 
against 
Moves. 
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1834.      has  been  held  to  exclude  evidence  of  acknowledgments 
made  before  the  statute  came  into  operation  (a). 

Freeman  ^  ^  ' 

against 

Piatt  contra.  There  is  nothmg  m  the  words  of  the 
clause  in  question  to  give  it  a  retrospective  effect ;  and 
great  injustice  would  be  done  if  that  effect  were  given. 
It  was  not  the  fault  of  the  plaintiffs  that  this  cause  was 
not  tried  before  the  act  came  in  force.  Cases  under 
Lord  Tenterden's  act  are  not  in  point ;  that  statute  in- 
troduced a  rule  of  evidence,  which  applied  to  every  cause 
that  might  afterwards  be  tried,  depending  upon  such 
evidence :  but  there  is  a  difference  between  an  act  merely 
regulating  trials  for  the  future,  and  one  which  should 
take  away  the  antecedent  rights  of  parties  litigating. 
[Taunton  J.  The  consequences  of  Lord  TenterderHs  act 
in  the  description  of  cases  cited  were  equally  penal  on  a 
plaintiff:  he  commenced  a  suit  founded  on  a  verbal  pro- 
mise, which  at  that  time  was  sufficient  ground  f6r  the 
action ;  but,  upon  the  trial,  he  was  told,  the  statute 
having  passed  in  the  meantime,  that  he  must  produce  a 
promise  in  writing,  or  fail.]  If  the  Court  should  think 
that  the  act  2  &  3  W.  4.  c.  42.  has  the  effect  of  making 
the  plaintiffs  liable  to  costs,  at  least  this  is  a  case  in 
which  the  Court  will  "  otherwise  order,"  as  the  act 
enables  them  to  do  (6). 

Ciir,  adv,  vuU, 

Lord  Denman  C.  J.  now  mentioned  this  case,  and, 
after  reading  the  clause  relied  upon  in  support  of  the 
taxation,  said :  Upon  enquiry  we  find  that  both  the  Court 

(a)  Towler  v.  Chatterton,  6  Bing.  258. 

(b)  See  Lysoris  v.  Barroiu,  10  Bing.  563, 


of 
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of  Common  Pleas  and  Court  of  Exchequer  (a)  hold, 
that  actions  already  commenced  when  the  statute  came 
into  operation  are  within  the  meaning  of  that  section. 
The  rule  for  setting  aside  the  taxation  will  therefore  be 


discharged. 


LiTTLEDALE  J.  I  must  own,  as  far  as  my  own  opinion 
goes,  I  should  have  thought  differently.  It  seems  to  me 
a  strange  consequence  of  the  act,  that  a  party  should 
commence  a  suit,  and  find  only  on  the  eve  of  the  trial 
that  he  is  liable  to  costs ;  which,  if  he  had  known  before, 
he  probably  would  not  have  brought  the  action. 

Rule  discharged  (b), 

(a)  In  Pickup  v.  Wharton,  2  Cro.  ^  M.  405.  Hilary  term  1834,  where 
the  same  point  arose  as  in  the  present  case,  the  Court  of  Exchequer,  being 
informed  that  such  a  question  was  then  depending  in  the  King's  Bench, 
took  time  for  consideration,  and  in  Easter  term  Bayley  B.  said,  "  that  the 
Court  had  conferred  with  the  Judges  of  the  King's  Bench,  and  that  both 
Courts  concurred  in  thinking  the  statute  retrospective but  the  Court 
of  Exchequer,  under  the  circumstances  of  that  case,  did  not  allow  the  de- 
fendant to  have  costs.    -S*.  C.  4  Tyrwh.  221. 

(6)  See,  as  to  a  similar  question  on  the  rule  of  Court,  Hil.  2  W.  4. 
I.  No.  74.  (3  B,  ^  Ad.  385.)  Cox  v.  Thomason,  2  Tyrwh.  411.  2  Cro.  ^ 
Jer.  498.,  where  it  was  held  that  the  rule  applied  to  costs  incurred  before 
it  came  into  operation,  and  taxed  afterwards. 

See  also,  as  to  the  construction  of  5  &  4  4.  c.  42.  s.  30.,  Carvalho  v. 
Burn,  in  Error,  post. 


1834. 

Freeman 
against 
Motes. 


Vol.  I. 
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Tuesday, 
May  6th. 

A  vestry  being 
about  to  be 
held  in  Man- 
chester for  the 
election  of 
churchwardens, 
notice  was 
given  that  the 
meeting  would 
be  held  in  the 
parish  church, 
but  that,  if  a 
poll  was  de- 
manded, it 
would  be  ad- 
journed to  the 
town-hall.  At 
the  meeting 
there  was  a 
show  of  hands, 
upon  which  a 
poll  was  de- 
manded, and 
thereupon  the 
chairman,  with- 
out taking  the 
sense  of  the 
meetiuf^,  ad- 
journed the 
election  to  the 
town-hall, 
where  a  poll 
was  taken  : 
Held,  that  the 
proceeding  was 
regular,  no  bu- 
siness having 
been  inter- 
rupted by  it, 
and  the  ad- 
journment, in  a 
particular 
event,  being 
part  of  the 
original  ap- 
pointment. 


The  King  against  The  Archdeacon  of  Chester. 

RULE  had  been  obtained  calling  on  the  Archdeacon 
of  Chester  to  shew  cause  why  a  mandamus  should 
not  issue,  calling  upon  him  to  swear  in  certain  persons 
named  Barbour,  Hostron,  and  Grimes  as  churchwardens 
of  the  parish  of  Manchesler,  or  the  Manchester  division 
thereof,  on  the  grounds,  that  they  were  duly  elected; 
that  the  meeting  at  which  their  election  took  place  was 
illegally  adjourned ;  and  that  a  poll  subsequently  taken 
was  not  duly  taken. 

It  appeared  by  the  affidavits  that  a  meeting  of  the  ley- 
payers  was  held  on  Easter  Tuesday,  the  9th  of  April 
1833,  in  the  collegiate  or  parish  church  of  Manchester^ 
for  the  election  of  churchwardens  for  the  parish,  who 
are  also  overseers  of  the  township  of  Manchester,  The 
Rev.  Cecil  Daniel  Wrai/,  one  of  the  fellows  of  the  church, 
took  the  chair.  The  meeting  is  usually  held  without 
any  notice;  but  on  this  occasion,  a  contest  being  ex- 
pected, the  churchwardens,  as  it  was  stated,  to  avoid  un- 
seemly behaviour  in  the  church,  had  the  following  notice 
given  in  church  on  the  31st  of  March  preceding  the 
election : — 

"  Notice  is  hereby  given,  that  a  meeting  of  the  inhabit- 
ants in  vestry,  of  and  for  the  parish  of  Manchester,  will 
be  held  in  the  parish  church  o(  Manchester,  on,  &c.  at 
eleven  in  the  forenoon,  for  the  appointment  of  church- 
wardens and  sidesmen  for  the  parish  of  Manchester  for 
the  year  ensuing;  and,  if  a  poll  should  be  demanded,  the 
meeting  will  be  immediately  adjourned  to  the  town-hall 


in 


IN  THE  Fourth  Year  of  WILLIAM  IV. 


in  Manchester^  and  the  polling  will  commence  and  be  1834. 
kept  open  till  four  o'clock  in  the  afternoon  of  the  said      "  " 

^     *  The  King 

9th  day  of  Aprils  and  the  polling  will  be  continued  from  a^ain&t 

The 

day  to  day  at  the  town-hall  aforesaid,  from  the  hour  of  Archdeacon  of 
ten  in  the  forenoon  to  the  hour  of  four  in  the  afternoon 
of  each  day  {Sunday  excepted),  up  to  and  including 
Tuesday  the  16th  day  of  April." 

Signed  by  the  churchwardens. 

Dated,  &c. 

The  chairman,  on  taking  his  seat  upon  the  day  of 
election  (a),  stated  the  substance  of  the  notice,  after 
which  one  of  the  outgoing  churchwardens  proposed  a 
list  of  persons  to  serve  the  office  for  the  ensuing  year. 
The  list  having  been  moved  and  seconded,  a  consider- 
able clamour  and  difference  of  opinion  arose:  other  lists 
were  proposed,  and,  among  them,  one  containing  the 
names  of  Messrs.  Barbour,  JRostron,  and  Grime ;  and 
this  list,  being  put  to  the  vote,  was,  on  a  shew  of  hands, 
carried  by  a  large  majority.  A  poll  was  then  de- 
manded; and  the  chairman,  without  any  motion  having 
been  made  or  vote  taken  on  this  subject,  adjourned  the 
election  to  the  town-hall.  Several  persons  (stated  on 
affidavit  to  have  been  ley-payers)  objected  to  the 
adjournment,  both  at  this  time  and  during  the  poll. 
Many  who  had  not  been  at  the  meeting  in  the  church, 
polled  in  the  town-hall;  and  the  churchwardens'  list 
was  carried  by  a  majority  of  2059  to  28.  The  arch- 
deacon swore  in  the  parties  so  elected,  and  refused  to 
swear  in  the  others.  It  was  further  stated,  in  the  affi- 
davits against  the  rule,  that  the  number  of  persons  en- 
titled to  vote  at  the  election  was  25,000 ;  and  that  many 

(a)  As  to  ihe  minister's  right  to  preside,  see  Wilson  v.  M'Math,  3  B» 
4C  Aid,  244.  note  (b).    5  Phill.  Rep.  61.  S,  C. 

A  a  2  per- 
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1834.      persons  not  qualified  to  vote  were  at  the  meeting  in  the 
The  King     ^^"^^^5       active  in  the  proceedings. 

against 
The 

Archdeacon  of      Sir  James  Scarlett  (with  whom  was  Starkie)  now 


Chester. 


shewed  cause.  After  the  notice  that  had  been  given, 
the  chairman  had  a  right  to  adjourn  the  meeting. 
Since  the  announcement  in  the  church,  no  person  had 
given  notice  of  any  intention  to  oppose  such  adjourn- 
ment. Had  any  such  intended  objection  been  made 
known,  many  persons  would  have  attended  the  meeting 
in  the  church,  who,  as  it  was,  did  not  do  so.  There 
can  be  no  reference  to  custom  in  this  case,  because  it 
does  not  appear  that  there  was  ever  a  contest  on  such 
an  occasion  before.  [Lord  Denman  C.  J.  The  pro- 
ceeding seems  to  us  to  be  very  reasonable,  unless  any 
authority  can  be  shewn  against  it.] 

F.  Pollock  and  Rushton  contra.  The  right  of  ad- 
journing is  in  the  assembly  at  large,  Stoughton  v.  Bey- 
nolds  (a),  and,  if  it  is  not  in  the  chairman,  he  cannot 
transfer  it  to  himself  by  giving  notice  beforehand  that 
in  a  certain  event  he  will  exercise  it.  It  makes  no  dif- 
ference as  to  the  right,  that  some  persons  who  did  not 
attend  would  have  been  present  if  they  had  thought  the 
adjournment  would  be  opposed.  [Lord  Denman  C.  J. 
This  is  not  properly  an  adjournment.  May  not  the 
chairman  appoint  a  convenient  place  for  taking  the 
poll  ?  Suppose  the  whole  proceedings  had  been  ori- 
ginally appointed  to  take  place  in  the  church,  and  the 
meeting  had  been  so  tumultuous  that  it  became  neces- 
sary to  remove  into  the  churchyard ;  would  it  have 

(a)  2  Stra.  1045.  S.  C.  Ca.  temp.  Hard.  274.  Fort.  168.  See  Pri- 
deauxs  Directions  to  Churchwardens,  8th  ed.  by  Tyrwhitt,  p.  62.  note  5. 

been 
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been  irregular  to  do  so?]    If  the  appointment  is  relied  1834. 

upon,  it  must  be  put  on  the  footing  of  an  original  ap-  "  ~ 

^                          ^                            ^                 ^          ^  The  Kino 

pointment  of  two  meetings,  which  the  chairman  had  no  against 

.  I  The 

right  to  make.  Archdeacon  of 


Chester. 


Lord  Denman  C.  J.  The  objection  has  been  dis- 
tinctly and  plausibly  put.  But  those  who  summon  a 
meeting  of  this  kind  must  necessarily  lay  down  some 
order  for  the  proceedings :  and  I  think  it  is  competent 
to  them  to  say  that  the  meeting  shall  be  held  in  one 
place,  and,  in  a  certain  event  which  may  require  it,  shall 
be  removed  to  another.  There  is  no  surprise  or 
injustice  proved  in  this  case.  It  is  not  like  Stoughton 
V.  Reynolds  [a).  There  it  was  held  that  the  chairman 
could  not  adjourn  the  business  of  the  vestry  while  it 
was  in  progress;  but  here  the  business  was  not  in  pro- 
gress at  the  time  of  the  removal  to  the  town-hall.  It 
had  been  announced  that,  if  there  should  be  a  poll,  it 
would  be  taken  in  the  town-hall;  and  neither  the  shew 
of  hands  nor  the  poll  was  interrupted  by  the  proceeding 
which  took  place. 

LiTTLEDALE  J.  I  See  no  objection  to  its  being  an- 
nounced beforehand,  that  if  the  parishioners,  when 
assembled,  wish  for  a  poll,  it  shall  be  taken  in  such  a 
place.  The  election  here  might  be  by  shew  of  hands 
or  by  poll.  I  think  the  proceedings  were  divisible,  and 
that  the  poll  might  even  have  been  appointed  for  the 
next  day. 

Patteson  J.  It  is  true,  as  Mr.  Follock  puts  it,  that 
if  the  chairman  had  assumed  a  discretionary  power  of 

(fl)  '1  Slra,  1045. 

A  a  3  ad- 


346 


CASES  IN  EASTER  TERM 


1834.      adjourning,  he  could  not  justify  it  by  saying,  he  had 
Jr~T"      announced  that  he  would  do  so.   But  here  the  announce- 

The  King 

against      meut  is,  not  that  if  there  is  a  poll  the  chairman  will  do 

The 

Archdeacon  of  as  he  pleases,  but  that  in  that  case  the  poll  shall  be  held 

Chestek.  . 

m  another  place.  The  place  where  the  poll  is  to  be 
held  is  part  of  the  original  appointment.  The  case, 
therefore,  is  not  like  Stougkton  v.  Reynolds  {a), 

Williams  J.  concurred. 

Rule  discharged,  with  costs  {b). 

(a)  2  Stra.  1045. 

{b)  In  the  course  of  the  argument  the  Court  adverted  to  a  case  of  Bex 
V.  The  Churchwardens  of  St.  Mari/,  Lambeth^  Trinity  T.  1852,  in  which  a 
rule  nisi  had  been  obtained  for  a  mandamus  to  elect  churchwardens,  &c. 
on  the  ground,  that  on  the  occasion  when  the  persons  then  acting  were 
supposed  to  have  been  elected,  the  rector,  who  was  in  the  chair,  had,  upon 
a  poll  being  claimed,  adjourned  the  meeting  for  that  purpose  from  the 
school-house  (where  it  was  holden  by  appointment)  to  the  church,  of  his 
own  authority,  and  that  he  had  postponed  the  poll  till  some  other  business, 
which  he  considered  necessary,  had  been  disposed  of.  The  poll  was  gone 
into  on  the  same  day,  and  continued  on  subsequent  ones,  at  the  church. 
No  previous  notice  had  been  given  of  such  adjournment.  The  affidavits 
were  numerous,  and  went  into  much  detail.  The  statements  in  oppo- 
sition to  the  rule  tended  to  shew  that  the  poll  could  not  have  been 
properly,  if  at  all,  taken  in  the  school-house,  from  the  nature  of  the  place, 
and  the  numbers  and  tumultuous  state  of  the  meeting  ;  and  the  rule  was 
also  opposed  on  other  grounds,  independent  of  the  discretionary  power  of 
the  chairman  to  adjourn,  viz.  a  former  practice  of  electing  at  the  church, 
and  an  alleged  acquiescence,  on  the  present  occasion,  by  the  parties  now 
complaining.  Stoughton  v.  Reynoldsy  2  Stra.  1045.,  was  cited  in  sup- 
port of  the  rule,  upon  which  Parke  J.  observed,  that  in  that  case  the 
adjournment  was  to  a  subsequent  day,  and  asked  if  the  poll  could  not 
have  been  adjourned  from  one  room  into  another?  The  Court  (Lord 
Tenterden  C.  J.,  Littledale,  Parke,  and  Taunton  Js.)  considering  the 
question  too  important  to  be  decided  without  further  consideration, 
and  the  day  on  which  it  was  brought  on  being  the  last  of  Trinity  terra, 
it  was  proposed,  and  agreed  by  the  parties,  that  the  judgment  should  be 
given  early  in  the  vacation,  and  the  rule  drawn  up  as  of  the  last  day  of 
term.  The  Court,  in  the  vacation,  ordered  that  the  rule  should  be  dis- 
charged, but  it  was  understood  that  no  reasons  were  given. 
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Mansfield  ap:ainst  Brearey.  Yf'^Vl"'^' 

°  May  7  th. 

A  SSUMPSIT.    The  declaration  stated,  that  in  con-  Where  a  cause 

Jlx.  1        1        1         •      1        heen  tried 

sideration  that  plaintiff  had  employed  and  retained  before  a  sheriff 

_  ^     ,         „  •  11  •    •  11       or  judge  of  ail 

defendant  for  certain  reward  and  commission,  to  sell  a  inferior  court 

turnip-cutter  of  the  plaintiff,  of  great  value,  viz.  10/.,  de-  suant^toV&'^' 

fendant  promised  that  he  would  endeavour  to  sell  the  ^  J^'  ^[j^P^ 

same,  but  not  for  less  than  4/.,  and  would  return  it  if  he  5°"''*  ^ill  not 

'  hear  a  motion 

could  not  procure  that  sum.  Breach,  that  defendant  sold  fo>*  a  new  trial, 

^  ^     unless  the  notes 

the  same  for  a  smaller  sum,  &c.  to  wit,  1/.  10s.,  and  did  of  the  sheriff  or 

other  judge  be 

not  return  it.    There  was  another  similar  count,  but  produced  and 

.    .        .  .  I       1        1        I  •    1  verified  by 

omitting  the  promise  to  return  the  chattel;  a  third  count  affidavit.  Such 
on  a  promise  to  sell  .the  turnip-cutter  for  the  best  price  nee?not  br^*^' 
defendant  could  get ;  and  counts  for  goods  sold,  money  ^^^^^  eiciion 
had  and  received,  and  on  an  account  stated.    Plea,  the  ^"^'^ 

above  statute 

general  issue.    The  cause  was  tried  at  Derby,  before  the  before  an  under 

^  sheriff,  the  de- 

under  sheriff  of  the  county  of  Derhy^  on  the  4th  of  claration  con- 

,         .  p  .       p      .  ,  ,  tained  special 

'February  last,  by  virtue  of  a  writ  of  trial,  under  3  &  counts  on  a 
4  W.  4.  c,  42.  5.  17.,  and  a  verdict  found  for  the  plain-  fJn^nt  to^sefla 

, .  /vi  n      ,  7  ,  ,  chattel  for 

tiff,  for  IZ.  lis.  plaintiff,  at  a 

price  not  below 

Al.y  averring  that  defendant  sold  the  same  at  an  inferior  price,  to  wit,  1/.  10s. :  there 
were  also  common  counts.  Evidence  was  given  for  the  plaintiff  of  the  special  contract, 
and  evidence  on  the  other  side,  lending  to  discharge  or  excuse  the  defendant;  and  it 
was  proved  that  defendant  sold  the  chattel  for  \l.  lis.,  which  he  had  not  paid  over. 
Defendant,  when  the  action  was  brought,  lived  within  the  jurisdiction  of  a  court  of 
requests  established  by  a  statute,  which  enacted  that  no  action  for  any  debt  below  404-. 
should  be  brought  against  any  person  residing  within  the  jurisdiction,  except  in  that  court. 
The  act  was  insisted  upon  by  the  defendant  at  the  trial.  The  jury  found  a  verdict  for 
the  plaintiff  for  \l.  Us. 

On  motion  to  enter  a  nonsuit,  or  verdict  for  the  defendant,  or  for  a  suggestion  under  the 
local  court  act.  Held,  that  this  Court  could  not  consider  the  action  as  one  brought  merely 
to  recover  a  debt,  evidence  having  been  given  in  support  of  the  special  counts,  and  there 
being  nothing  to  shew  that  they  were  inserted  colourably. 

Also,  that  it  made  no  difference,  that  the  under  sheriff  had  at  first  entered  the  verdict  on 
the  postea  as  taken  on  the  count  for  money  had  and  received,  and  afterwards  altered  it 
to  a  general  verdict,  on  the  application  of  the  plaintiff. 

A  a  4  White" 
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Mansfield 

against 
Brearey. 


Whitehurst,  within  the  first  four  days  of  the  term, 
moved  for  a  rule  to  shew  cause  why  a  nonsuit  should 
not  be  entered,  or  a  verdict  for  the  defendant,  or  why 
the  verdict  should  not  be  entered  on  the  postea  as  on  the 
common  counts  only,  and  a  suggestion  entered  on  the 
issue  roll,  that  the  verdict  was  taken  on  those  counts, 
and  that  the  case  was  within  the  Derbi/  Court  of  Requests 
act,  6  G.  S.  c.  20.  But  the  Court  having  announced 
early  in  the  term,  that  on  motions  for  new  trials,  in 
causes  tried  under  3  &  4?  4.  c.  42.  s.  17.,  they 
should  require  the  notes  of  the  judge  of  the  inferior  court 
to  be  produced,  and  verified  by  aflBdavit  («),  and  the 
notes  in  the  present  case  not  being  ready,  the  Court 
allowed  the  motion  to  stand  over.  On  a  subsequent  day 
{April  24th),  the  motion  was  renewed,  a  copy  of  the 
notes  being  then  in  court,  signed  by  the  under  sheriff 


(a)  The  following  case  occurred  on  the  last  day  of  this  terra  :  — 


Thursday, 
May  8th. 

The  Court  re- 
fused to  grant 
a  new  trial  for 
a  verdict 
alleged  to  be 
against  evi- 
dence and  the 
presiding 
judge's  direc- 
tion, in  a  cause 
tried  in  an 
inferior  court 
of  record  under 
3  &  4  /r.  4. 
c.  42.  17., 
because  the 
notes  of  the 
presiding 
judge  were 
not  produced, 
nor  their  non- 
production 
accounted  for. 


BuRNEY  against  Mawson. 

Alexander  had  obtained  a  rule,  on  the  17th  of  April  in  this  term,  to 
shew  cause  why  the  verdict  in  this  case  should  not  be  set  aside  and  a  new 
trial  had.  The  cause  was  tried,  under  a  Judge's  order,  before  the  mayor 
and  bailiffs  of  Liverpool.  The  jury  found  a  verdict  for  the  defendant. 
The  affidavits,  in  support  of  the  rule,  alleged  facts  to  shew  that  the  verdict 
was  against  evidence,  and  against  the  direction  of  the  presiding  judge ; 
but  the  judge's  notes  were  not  produced,  and  no  allegation  was  made  of 
any  attempt  to  obtain  them. 

F.  Pollock  now  shewed  cause,  and  contended  that  the  Court  could  not 
proceed  in  the  absence  of  the  notes. 

After  hearing  Alexander  in  support  of  the  rule, 

The  Court  (Lord  Denman  C.  J.,  Littledale,  Patteson,  and  Williams 3s.) i 
on  the  above  ground. 

Discharged  the  rule. 

and 
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and  accompanied  by  his  affidavit,  stating  that  the  cause  1834. 
was  tried  before  him,  on,  &c.,  and  a  verdict  of  IL  lis,  jvi^nsfiele 
found  for  the  plaintiff,  and  that  the  paper  writing  an-  against 
nexed  contained  a  fair  transcript  of  the  notes  of  evidence 
taken  by  the  deponent  on  the  trial.    A  rule  nisi  was 
then  granted,  and  in  answer  to  a  question  submitted  by 
counsel,  the  Court  {a)  said  that  the  under  sheriff's  notes 
need  not  be  filed. 

The  grounds  of  motion  were  as  folio v/s.  It  appeared 
at  the  trial  that  one  Chambers,  an  agent  of  the  plaintiff, 
deposited  the  turnip-cutter  at  an  inn  called  the  Cross 
Keys  at  'Derby,  where  he  took  the  defendant,  an  auc- 
tioneer, to  see  it,  and  commissioned  him  to  sell  it,  directing 
him,  however,  not  to  take  less  than  4/.  The  machine 
remained  at  the  Cross  Keys  about  eight  months,  during 
part  of  which  time  it  stood  in  the  open  air,  and  thereby 
received  damage  :  evidence  was  also  given  to  shew  that 
it  vyas  not  originally  worth  4/.  The  defendant  at  last  sold  it 
for  11,  ;  and  there  was  evidence  of  Chambers  having 
previously  said,  that  it  must  be  sold  for  what  it  would 
fetch  ;  but  he  himself  stated  that  the  first  direction  was 
the  only  one  that  he  gave.  The  IL  lis.  was  not  paid 
over  to  the  plaintiff.  The  defendant  proved  that,  at  the 
time  when  the  action  was  commenced,  he  resided  within 
the  jurisdiction  of  the  Derby  Court  of  Requests  ;  and  he 
contended  before  the  under  sheriff  that  the  action  was 
in  rej^lity  for  a  debt  under  forty  shillings,  and  ought 
there'fore  to  have  been  commenced  in  the  Derby  court, 
according  to  the  act  6  G.  3.  c,  20.,{b),    The  jury  found 

a  verdict 

(a)  Littledale,  Farke^  and  Patteson  Jsr 

{b)  The  act  gives  power  to  proceed  in  that  court  for  any  debt  not 
exceeding  40s.  (with  certain  exceptions)  due  from  any  person  inhabiting  or 

residing 
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1834.       a  verdict  for  the  plaintiff  for  1/.  1  Is.    The  under  sheriff 
certified  on  the  postea,  that  iudo-ment  ought  not  to  be 

Mansfield  r  ?  j     o  & 

against       entered  up  till  the  defendant  had  had  an  opportunity  of 

Brearey. 

applying  to  this  Court  for  relief  under  the  act.  On  the 
present  motion  it  was  contended  that,  by  the  Derbi/  Court 
of  Requests  act  (though  not  specially  pleaded),  the  plain- 
tiff was  not  entitled  to  recover  before  the  under  sheriff,  it 
being  clear  that  the  action  was  in  fact  brought  for  money 
had  and  received,  and  that  the  jury  had  so  considered  it, 
the  verdict  having  been  given  for  the  precise  sum  received 
by  the  defendant ;  and  Parker  v.  Elding  (a) ,  and  the  judg- 
ment of  Lord  Kenyon  in  Taylor  v.  Blair  [h\  were  cited. 
Affidavits  were  also  put  in,  stating  that  the  defendant, 
when  the  cause  of  action  arose,  and  also  at  the  time  of  the 
commencement  of  this  suit,  was  inhabiting  and  residing 
at,  &c.,  within  the  jurisdiction  of  the  Derby  court,  and 
liable  to  be  summoned  before  that  court  for  the  debt ; 
and  further,  that  the  postea,  as  originally  drawn  up, 
stated  the  verdict  to  have  been  given  on  the  seventh 
count  (which  was  for  money  had  and  received),  and  that 
a  copy  of  the  postea  in  that  form  was  delivered  to  the 
defendant's  attorney,  but  that  it  was  subsequently  altered 

residing  within  the  town  and  borough  of  Derby  and  liberties  thereof,  5.  8., 
s.  25.  ;  and  section  24.  enacts,  that  no  action  for  any  debt  below  40s., 
and  recoverable  by  virtue  of  that  act  in  the  said  court  of  requests,  shall  be 
brought  against  any  person  residing  or  inhabiting  within  the  jurisdiction 
thereof,  in  any  of  the  King's  courts  at  Westminster  or  any  other  courts 
whatsoever,  or  elsewhere  out  of  the  said  court  of  requests ;  and  if  such 
action  shall  be  brought,  and  it  shall  appear  to  the  judge  or  judges  of  the 
court  where  such  action  shall  be  brought,  that  the  debt  to  be  recovered  by 
the  plaintiff  in  such  action  doth  not  amount  to  40s.,  and  the  defendant 
shall  prove  that  at  the  time  of  commencing  such  action  he  was  liable 
to  be  summoned  before  the  said  court  of  requests  for  such  debt,  the  said 
judge  or  judges  shall  not  allow  costs  to  the  plaintiff,  but  shall  order  him 
to  pay  the  defendant's  costs. 

(a)  1  East,  352.  {b)  5  T.  B.  453. 

by 
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by  the  under  sheriff,  after  an  application  by  the  plaintiff's 
attorney,  so  as  to  make  the  verdict  appear  general. 

Bushi/  now  shewed  cause.  First,  the  affidavit  of 
residence  is  not  sufficient.  It  states  only  that  the 
defendant  was  residing  within  the  jurisdiction  at  the 
time  when  the  action  was  commenced ;  not  that  he 
was  so  before  or  after.  He  might  have  been  there  on 
a  visit,  merely  for  a  day.  [Lord  Denman  C.  J.  What 
if  it  were  so  ?]  The  precedent  of  an  affidavit  given  in 
Tidd^s  Forms  (c.40.  p.  347.  ed.  1828),  on  motion  for  leave 
to  enter  a  suggestion  on  the  London  Court  of  Conscience 
act,  (which  uses  nearly  the  same  words,  as  to  residence, 
with  the  present  act,)  states  that  the  parties,  "  at  the  time 
of  the  commencement  of  this  suit,  were,  and  ever  since 
have  been,  and  still  are,  respectively  inhabiting"  in  the 
city  of  London,  [Lord  Denman  C.  J.  The  answer  to 
that  would  be,  that  the  form  should  be  corrected  in 
future.]  Then,  as  to  the  principal  point,  the  breach  of 
contract  stated  in  the  special  counts  was  the  substantial 
cause  of  action ;  the  common  counts  were  only  added 
for  caution.  If  the  verdict  was  given  in  respect  of 
unliquidated  damages,  the  case  is  not  within  the  act, 
Jo7ias  V.  Greening  {a);  and  the  plaintiff  has  a  right  to 
assume  that  it  was  so  given,  a  general  verdict  appearing 
on  the  postea. 

Whitehurst  contra.  This  was  a  common  case  of 
money  had  and  received ;  and  the  question  is,  whether 
a  plaintiff,  by  merely  putting  a  special  count  at  the 
head  of  his  declaration,  can  defeat  the  statute.  In 


(a)  5  r.  R.  529. 


Jonas 
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1834.  Jonas  V,  Greening  {a\  it  does  not  appear  whether  there 
Mansfield  common  counts,  or,  if  SO,  that  such  counts 

against       were  appUcable.    The  evidence  here  shews  that  there 

BllEAREy. 

was,  in  reality,  no  cause  of  action  but  one, — the  non- 
payment of  the  money  received  on  the  sale;  and  the 
jury  shewed  that  they  thought  so,  by  the  sum  for  which 
they  gave  their  verdict.  They  have,  in  effect,  negatived 
the  special  counts,  though  they  did  not  say  on  what 
count  their  verdict  was  given.  The  Judge  who  tried 
the  cause  ought  to  have  had  that  correctly  stated  on  the 
postea*  \_Littledale  J.  The  regular  course  was  to  apply 
to  him  if  the  postea  was  wrpng  [b).  Lord  Denman  C.  J. 
He  has  entered  the  verdict  generally.]  It  was  at  first 
entered  on  the  seventh  count;  and  the  Judge  had  no 
right  to  alter  it  after  he  had  delivered  it  to  the  plaintiff : 
at  all  events,  by  the  certificate  annexed,  he  has  referred 
the  matter  to  this  Court.  As  to  the  mode  of  taking  ad- 
vantage of  the  statute,  the  cases  cited  in  moving  for  the 
rule  shew  that  where  there  is  a  prohibitory  clause  in  an 
act  of  this  kind,  the  defendant  may  either  plead  it,  or 
avail  himself  of  it  on  the  general  issue,  and  in  the  argu- 
ment in  Barney  v.  Tuhh  (c),  which  was  assented  to  by 
the  Court  of  Common  Pleas,  this  appears  to  be  taken 
for  granted. 

Lord  Denman  C.  J.  This  was  undoubtedly  an  action 
brought  to  recover  a  debt  not  exceeding  405.;  but  it 
was  also  brought  to  recover  unliquidated  damages  on  a 
contract,  which  contract  was  proved  at  the  trial.  The 
jury  may  probably  have  thought  that,  although  such  a 
contract  Was  broken,  no  actual  damage  had  ensued  to 

(a)  5  T.  n.  529. 

(6)  Tid(Vs  Practice,  p.  715.  note  (i).  901.  9tli  ed. 
(c)  2  H.  BL  352. 

the 
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the  plaintiff.  If  they  had  thought  otherwise,  the  ver- 
dict would  probably  have  been  for  a  larger  sum  ;  if  they 
had  thought  that  the  contract  was  not  broken,  they 
would  not  have  given  a  general  verdict.  We  must  take 
it,  on  the  under  sheriff's  notes,  that  the  verdict  was  on 
all  the  counts ;  and,  as  to  the  special  ones,  that  the  jury 
thought  the  contract  broken,  but  without  actual  damage 
to  the  plaintiff.    The  rule  must  therefore  be  discharged. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  It  is 
said  that  a  plaintiff  has  no  right  to  exclude  the  operation 
of  the  statute  by  inserting  a  special  count  in  his  declar- 
ation; but  in  this  case  there  was  evidence  of  a  bona 
fide  claim  for  unliquidated  damages.  We  are  not  en- 
titled to  say  that  the  verdict  was  on  the  common  counts. 
As  to  the  evidence  of  the  plaintiff's  agent  having  at  last 
told  the  defendant  to  sell  the  machine  for  what  it  would 
fetch,  it  was  for  the  jury  to  say  whether  that  direction 
was  given  or  not. 

Williams  J.  {a)  I  am  of  the  same  opinion.  The 
cases  cited  are  not  like  the  present.  In  Parker  v. 
Elding  (6)  there  was  no  count  on  a  special  contract.  It 
is  said  that  a  plaintiff  ought  not  to  be  enabled,  by  intro- 
ducing such  a  count,  to  deprive  a  defendant  of  the  be- 
nefit of  the  statute.  But  there  is  nothing  here  to  shew 
that  the  introduction  of  the  special  counts  was  a  mere 
contrivance.  Witnesses  were  examined  in  support  of 
them  ;  and,  although  the  plaintiff  failed  in  making  out  a 
case  of  damage  on  those  counts,  there  was  enough  to 
shew  that  they  were  not  merely  colourable. 

Rule  discharged. 

(a)  Fatteson  J.  had  gone  into  the  bail  court  to  hear  motions. 
(6)  1  East,  552. 


1834. 

Mansfielb 

against 
Breareit. 
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John  Farquhar  Fraser,  Esquire,  Administrator 
of  John  Farquhar,  Esquire,  against  The 
Company  of  the  Proprietors  of  the  Swansea 


Canal  Navigation. 


A  canal  com- 
pany were  em- 
powered by 
statute  to  im- 
pose rates  of 


At  the  time  of  the  making  of  the  indenture  next-men- 
tioned, James  Cox  was  lawfully  possessed  of  certain  veins 


'JpROVER  for  barges,  coal,  and  culm.   The  trover  and 
conversion  were  laid  on  the  20th  of  September  1831. 
Plea,  the  general  issue.    At  the  trial  before  Alderson  J. 
of  Iroods  oTthe  Glamorganshire  Summer  assizes,  1832,  a  verdict 

fix"the  p"iacls  of  ^und  for  the  plaintiff  subject  to  the  opinion  of  this 
payment,  and    Court  on  the  following?  case. 

in  case  of  non- 
payment to 
seize  the  goods 
in  respect  of 
which  such 
rates  ought  to 

have  been  paid,  or  any  part  thereof,  and  the  boat  laden  therewith,  and  detain  the  same  till 
payment  of  such  rates,  and  also  of  all  arrears  of  the  said  rates  due  from  the  owner  of 
such  boat ;  and  if  such  goods  were  not  redeemed  within  seven  days,  to  sell  the  same,  as 
in  cases  of  distress  for  rent :  Held,  that  this  clause  did  not  empower  the  company  to  dis- 
train goods  when  no  longer  upon  the  canal,  or  to  sell  the  boats. 

The  act  also  directed,  that  all  actions  for  any  thing  done  in  pursuance  thereof  should  be 
commenced  within  six  months  next  after  the  fact  committed,  or,  in  case  of  a  continuation 
of  damages,  then  within  six  months  next  after  the  doing  such  damage  should  have  ceased. 
Collieries,  machinery,  barges,  &c.  had  been  mortgaged  by  C.  to  F.,  to  secure  the  repayment 
of  certain  monies,  with  a  proviso,  that  in  case  of  default  F.  should  stand  possessed  of  all  the 
mortgaged  property,  in  trust  to  levy  out  of  the  same  so  much  as  should  be  due  to  him.  F. 
died,  and  the  plaintiff  took  cut  administration,  after  which  the  mortgagor,  who  had  remained 
in  possession,  made  default,  but  was  not  dispossessed,  and  afterwards  made  a  demise 
of  the  property  to  another  party,  of  w  hich  transaction  the  plaintiff  was  not  proved  to  have 
had  any  knowledge.  The  mortgagor's  lessee  took  possession,  and  put  his  name  upon  the 
barges.  These,  and  a  quantity  of  coal,  the  produce  of  the  collieries,  were  afterwards  seized 
by  the  company  for  rates  due  from  the  mortgagor's  lessee,  and  sold.  The  administrator 
commenced  an  action  of  trover  against  the  company  for  the  goods,  more  than  six  months 
after  the  seizure,  but  within  six  months  of  the  sale : 

Held,  that  the  suit  was  commenced  in  time,  since  the  plaintiff,  who  was  out  of  possession, 
had  no  cause  of  action  till  the  goods  were  sold.  Semble,  that  if  the  mortgagor's  lessee  had 
sued,  whether  in  trespass  or  trover,  his  action  must  have  been  commenced  within  six  months 
of  the  seizure ; 

Held  also,  that  the  plaintiff,  as  administrator,  had  sufficient  property  in  the  coal  raised 
from  the  mines  after  he  took  out  administration,  and  in  the  barges  marked  with  the  name 
of  the  mortgagor's  lessee,  to  maintain  this  action. 

Before  the  seizure,  the  mortgagor's  lessee  became  bankrupt :  Held,  that  the  goods 
seized  were  not  in  his  possession  by  the  consent  of  the  true  owner,  within  6  G,  4.  c.  16. 
5.  72.  ;  for  tl)at  the  consent  of  the  mortgagor,  who  was  merely  permitted  by  the  true  owner 
to  retain  possession,  did  not  satisfy  the  terms  of  the  statute. 

and 


IN  THE  Fourth  Year  of  WILLIAM  IV. 


355 


and  mines  of  coal  and  culm,  houses,  wharfs,  railways,  1834?. 

machinery,  boats,  barges,  and  other  goods  and  premises. 

By  indenture  of  the  12th  of  October  ISS^,  the  said  James  against 

^  .  The 

Cox,  in  consideration  of  20,000/.,  granted,  bargained,  Swansea  Canal 
sold,  and  demised  the  said  mines,  houses,  wharfs,  rail-  ^°™P*"^- 
ways,  and  other  premises  (in  the  indenture  particularly 
described)  to  John  Farquhar  (the  intestate),  his  executors, 
&c.,  for  certain  terms  therein  respectively ;  and  the  ma- 
chinery, boats,  barges,  &c.,  for  ever,  subject  to  redemp- 
tion on  payment  of  the  said  sum  of  20,000/.  and  interest 
on  the  12th  of  October  1827  ;  but  it  was  declared  that  on 
default  made  in  payment  of  the  said  sum  and  interest, 
or  any  part  thereof,  for  one  calendar  month  after  the 
same  should  be  due,  the  mortgagee  should  stand  pos- 
sessed of  all  the  premises  by  the  said  indenture  granted 
demised  and  assigned,  in  trust  to  receive  the  profits,  and 
out  of  the  same,  or  by  working,  or  demising,  mortgaging, 
selling,  or  disposing  of  the  same  veins,  machinery, 
barges,  &c.  to  levy  or  raise  out  of  the  said  several  pre- 
mises the  said  sum  and  interest,  or  so  much  as  should 
be  due.  In  1826  the  mortgagee  died,  and  the  plaintiff 
took  out  administration  of  his  effects. 

Default  was  made  in  payment  of  the  20,000/.  and  in- 
terest, and  thereby  the  estate  and  interest  of  the  plaintiff, 
as  administrator,  in  the  above-mentioned  premises,  be- 
came absolute,  and  has  so  continued  ever  since;  but,  un- 
til the  making  of  the  agreement  next  mentioned.  Cox 
was  permitted  to  remain  in  undisturbed  possession  of  all 
the  mortgaged  property. 

By  agreement  of  the  1st  of  May  1830,  Cox^  for  certain 
considerations,  agreed  with  Messrs.  Mercer  and  Co.  to 
grant  them  a  lease  of  the  veins  of  coal  and  culm  at  Weii" 
dreforgen  (which  were  part  of  those  comprised  in  the 

above 
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1834.       above  mortgage) ;  and  Mercer  and  Co.  were  to  take  the  en- 
gines,  machinery,  waggons,  &c.,  in,  under,  and  about  the 
against      works  at  the  said  colliery,  and  on  the  wharfs  at  Swansea 

The  '' 

Swansea  Canal  (which  were  all  part  of  the  mortgaged  premises),  partly  as 
Company. 

absolute  purchasers,  and  partly  on  payment  of  a  certain 
interest  on  the  value ;  with  a  view  to  which  arrangement, 
the  articles  were  to  be  valued.  Mercer  and  Co.  were  to 
take  possession,  and  the  works  were  to  be  carried  on  by 
them  from  the  date  of  the  agreement,  they  paying  all  tolls, 
taxes,  and  other  outgoings  for  working  and  conveying 
the  coals  and  culm  to  Swansea^  and  being  also  entitled 
to  all  advantages  arising  therefrom,  though  Cox's  name 
should  be  used  in  carrying  on  the  works;  Mercer  and  Co. 
engaging  to  indemnify  him.  Mercer  and  Co.,  by  the 
same  instrument,  agreed  to  take  a  lease  of  the  said  wharfs 
at  Swansea  for  forty  years,  if  Cox's  interest  should  so  long 
continue. 

At  the  time  of  entering  into  the  agreement,  and  for 
many  months  after,  Mercer  and  Co.  did  not  know  that 
the  plaintiff  had  any  interest  in  any  part  of  the  above- 
mentioned  premises.  Immediately  after  executing  the 
agreement,  they  entered  into  possession,  and  paid  Cox 
the  price  of  the  barges,  on  a  valuation  made  pursuant  to 
the  above  stipulations.  They  continued  in  possession 
of  the  barges,  coal,  and  culm,  part  of  the  above  property, 
which  were  the  subject  of  this  action,  till  the  seizure 
thereof  by  the  defendants ;  and  of  the  rest  of  the  pro- 
perty, till  their  bankruptcy  after  mentioned.  During  all 
that  time  Mercer  and  Co.  were  assessed  to,  and  paid,  all 
rates,  taxes,  and  other  outgoings  in  respect  of  the  said 
premises.  After  the  execution  of  the  agreement,  and 
about  the  time  when  the  valuation  therein  mentioned 
was  completed,  Mercer  and  Co.  expunged  the  name  of 

Coxp 
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Cox,  which  had  previously  stood  on  the  barges,  and  sub-  ISS^. 
stituted  their  own ;  they  also  changed  the  numbers  of 

"  Fraser 

the  bartjes;  and  the  substituted  names  and  numbers  con-  agninst 

,         .  .  The 

tmued  till  the  time  of  the  seizure.  Swanska  Canal 

On  the  27th  of  September  1831,  the  agent  of  the  ^°™P^"y- 
plaintiff  directed  a  bailiff  to  distrain  the  coal  and  culm 
on  the  above-mentioned  wharfs,  and  referred  him  for 
further  instructions  to  another  person,  who  gave  them 
to  him  in  writing,  and  told  him  he  was  to  seize  for  the 
plaintiff;  but  the  contents  of  the  paper  did  not  appear. 

Before  September  1831,  Mercer  and  Co.  had  become 
indebted  to  the  defendants  for  rates  due  to  them  for  the 
carriage  of  coals  and  culm,  the  proceeds  of  the  said 
colliery  and  other  collieries,  upon  and  along  the  Swansea 
canal,  under  the  act  34^  G.  3.  c,  109.(«),  which  rates, 

after 

[a)  The  act  is  "  for  making  and  maintaining  a  navigable  canal  from 
the  town  of  Swansea  in  the  county  of  Glamorgan  into  the  parish  of 
Ystradgunlais  in  the  county  of  Brecon."  Section  67.  empowers  the 
company  of  proprietors  to  demand  and  take  the  rates  after  mentioned  for 
the  tonnage  and  wharfage  of  all  coals,  &c.  and  other  goods  which  shall 
be  carried  or  conveyed  on  any  part  of  the  said  canal.  The  rates  of 
tonnage  and  wharfage  on  the  several  descriptions  of  goods  are  then 
specified,  and  the  clause  proceeds :  "  All  which  said  rates  shall  be  paid  to 
such  person  or  persons,  at  such  place  or  places,  at  or  near  to  the  said  canal, 
in  such  manner,  and  under  such  regulations,  as  the  said  company  of 
proprietors  at  some  general  assembly  or  assemblies  shall  direct  or  appoint ; 
and  in  case  of  denial  or  neglect  of  payment  of  any  such  rates,  or  any  part 
thereof,  on  demand,  to  the  person  or  persons  appointed  to  receive  the  same 
as  aforesaid,  the  said  company  of  proprietors  may  sue  for  the  same  by 
action  of  debt  or  upon  the  case,  in  any  of  his  Majesty's  courts  of  record ; 
or  the  person  or  persons  to  whom  such  rates  ought  to  have  been  paid,  may, 
and  he  or  they  is  and  are  hereby  empowered  to  seize  the  goods  or  other 
things  for  or  in  respect  whereof  any  such  rates  ought  to  have  been  paid, 
or  any  part  thereof,  and  the  boat  or  other  vessel  laden  therewith,  and 
detain  the  same  until  such  payment  shall  be  made,  and  also  until  payment 
of  all  arrears  of  the  said  rates  which  may  be  due  from  the  owner  or  owners 
of  such  boat  or  vessel  to  the  said  company  of  proprietors,  together  with 
reasonable  charges  for  such  seizure  and  detention  j  and  if  such  goods  shall 

Vol.  I.  B  b 
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1834<.      after  demand  regularly  made  at  a  time  and  place  near 
"      the  said  canal  duly  appointed  by  the  defendants  for  the 
against       payment  of  such  rates,  remained  unpaid.    On  the  12th 

The 

Swansea  Canal  of  September  183],  the  barges  now  in  question  (some  of 
Company.  ^j^-^]^  ^^^^e  part  of  the  said  mortgaged  property),  then 
in  the  occupation  of  Mercer  and  Co.,  and  lying  in  the 
defendants'  canal  laden  with  goods  («),  were  seized  for 
the  rates  so  due,  under  colour  of  the  statute;  and  the 
defendants  gave  notice  of  the  seizure  to  Mercer  and  Co. 
The  barges  had  been  used  in  the  carriage  of  coal  and 
culm  on  the  canal,  in  respect  of  which  carriage  part  of 
the  above  rales  were  due ;  but  no  rates  were  due  in 
respect  of  the  barges  themselves.  On  the  15th  of  the 
same  month  of  September,  the  defendants  seized  for  the 
same  purpose  the  coal  and  culm  now  in  question,  part 
thereof  being  the  produce  of  the  mines  and  veins  com- 
prised in  the  mortgage,  and  part  the  produce  of  other 
mines.  They  were  lying  on  the  wharf  also  comprised  in 
the  said  mortgage,  in  the  occupation  of  Mercer  and  Co. 

The  defendants  kept  possession  of  the  barges  till  the 
24;th  of  the  same  month,  when  (having  had  them  ap- 
praised) they  sold  them  for  the  satisfaction  of  the  above 
rates.  They  kept  the  coal  and  culm  in  the  place  where 
they  were  seized,  till  the  26th  of  the  same  month,  when 
(having  had  them  appraised)  they  sold  them  in  further 
satisfaction  of  the  above  rates.  Part  of  the  rates  were 
due  for  carriage  upon  the  canal  of  the  coal  and  culm  so 
seized  and  sold. 

not  be  redeemed  within  seven  days  next  after  the  taking  thereof,  the  same 
shall  be  appraised  and  sold  as  the  law  directs  in  cases  of  distress  for 
rent." 

(a)  During  the  argument  the  case  was  (by  consent)  amended,  by 
inserting  here,  "  in  respect  of  which  rates  were  due  and  had  been  de- 
manded, but  which  goods  were  no  part  of  the  subject  of  the  present  action." 

On 
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On  the  20th  of  September  1831,  Mercer  and  Co.  com-  1834. 
mitted  an  act  of  bankruptcy ;  a  commission  issued  on  the  j^^^^^ 
27th,  under  which  they  were  duly  adjudged  bankrupts  :  agnmst 
on  the  13th  of  October  their  effects  were  assigned  under  Swansea  Canal 
the  commission,  and  on  the  14th  of  December  1831  the 
assignees  commenced  an  action  (which  was  still  pending 
when  this  case  was  stated)  against  the  servants  of  the  de- 
fendants, for  the  same  seizure  which  was  the  subject  of 
the  present  action. 

The  present  action  was  commenced  on  the  17th  of 
March  1832. 

The  questions  for  the  opinion  of  this  Court  were :  — 
Whether  this  action  was  commenced  in  time,  according 
to  sect.  123.  {a)  of  the  canal  act,  34  G.  3.  c,  109.  ?  Whe- 
ther the  defendants  were  authorized  by  section  67.  of  the 
act  to  sell  the  barges,  and  to  distrain  the  coals  and  culm 
off  the  canal  ?  Whether  the  plaintiff,  as  administrator, 
had  a  sufficient  property  in  the  goods  when  converted, 
to  maintain  trover?  and.  Whether  the  defendants  could 
insist,  as  a  defence,  that  the  goods  were,  at  the  re- 
spective times  of  seizure,  in  the  possession,  order,  and 
disposition  of  Mercer  and  Co.  as  reputed  owners,  within 
6  G.  4.  c.  16.  5.  72.,  and  consequently  that  the  property 
in  them  was  vested  in  the  assignees  {b) ;  and  if  so,  whe- 
ther the  facts  stated  established  such  reputed  ownership  ? 

(o)  Which  enacts  as  follows:  — "  That  if  any  action  or  suit  shall  be 
brought  or  commenced  against  any  person  or  persons  for  any  thing  done 
in  pursuance  of  this  act,  every  such  action  or  suit  shall  be  brought  or 
commenced  within  six  calendar  months  next  after  the  fact  committed  ;  or 
in  case  there  shall  be  a  continuation  of  damages,  then  within  six  calendar 
months  next  after  the  doing  or  committing  such  damage  shall  have  ceased, 
and  not  afterwards." 

{h)  Alderson  J.  at  the  trial,  held  that  the  present  defendants,  if  they 
proved  an  apparent  ownership  with  consent  of  the  real  owners,  were  not 
entitled  to  avail  themselves  of  it. 

B  b  2  If 
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1834.      If  the  opinion  of  the  Court  should  be  in  favour  of  the 

defendants  on  any  of  these  points,  a  nonsuit  was  to  be 

agamst      entered.    If  their  opinion  should  be  in  favour  of  the 

Swansea  Canal  plaintiff  on  all  the  points,  the  verdict  was  to  stand,  sub- 
Company.     .  ... 

ject  to  arbitration  as  to  the  amount.    This  case  was 

argued  in  last  Hilari/  term  (a). 

Sir  James  Scarlett  for  the  plaintiff-  As  to  the  first 
point.  Although  the  seizure  of  the  goods  was  wrongful, 
that  fact  alone  did  not  amount  lo  a  conversion.  It  may 
happen  that  goods  are  seized  by  mistake,  and  would  be 
returned  on  proper  demand ;  if  they  were  demanded  and 
refused,  then,  and  not  before,  the  case  of  conversion 
would  be  established.  The  goods  here  were,  in  the  first 
instance,  merely  detained,  not  removed  ;  and  no  further 
act  was  done  with  respect  to  them  till  the  days  of  sale, 
namely  the  24th  and  26th  of  September  1831.  The 
plaintiff's  causes  of  action  arose  on  those  days,  and  con- 
sequently within  six  months  of  the  commencement  of 
the  suit.  At  all  events,  when  goods  are  seized  and  put 
into  the  hands  of  a  person  to  be  sold,  if  the  seizure  is  a 
cause  of  action,  the  committing  of  the  damage  does  not 
cease  (according  to  the  limitation  clause  in  this  act) 
till  the  sale  has  actually  taken  place.  Next,  as  to  the 
seizure  of  goods  not  on  the  canal,  and  of  the  barges. 
The  defendants  were  not  entitled  to  take  either.  The 
act  34*  G.  3.  c,  109.  empowers  them,  on  nonpayment  of 
the  rates,  to  seize  the  goods  or  other  things  for  or  in  re- 
spect whereof  any  such  rates  ought  to  have  been  paid, 
or  any  part  thereof,  and  the  boat  or  other  vessel  laden 
therewith^  and  detain  the  same  until  such  payment  shall 
be  made,  and  also  until  payment  of  all  arrears  of  the 

(a)  Jan,  24tli.  Before  Denman  C.  J.,  Liitledulef  Taunton^  and  Pat- 
texon  Js. 

said 
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said  rates  which  may  be  due  from  the  owner  or  owners  1834. 

of  such  boat,  &c.    This  means  that  the  goods  shall  be 

seized  while  on  board  the  boats,  that  is,  while  on  the  afiainst 

The 

canal.  The  goods  cannot  be  followed.  A  distress  for  Swansea  Canal 
rent  must  he  taken  on  the  land;  so  a  distress  for  canal  Co^P*"^ 
tolls  ought  to  be  taken  on  the  canal,  unless  it  be  ex- 
pressly enacted  otherwise.  It  is  like  stopping  a  carriage 
for  the  toll  at  a  turnpike  gate ;  if  the  carriage  had  passed 
the  gate,  it  could  not  be  detained  elsewhere.  While  the 
goods  are  undelivered,  the  master  of  the  boat  has  the 
control  of  them  ;  when  landed,  they  are  in  other  hands, 
it  may  be,  those  of  a  purchaser.  In  this  case  they  were 
taken  when  lying  on  a  wharf,  over  which  the  canal  com- 
pany had  no  power  or  control.  The  clause  just  cited 
goes  on  to  enact  that  "  if  such  goods  shall  not  be  re- 
deemed within  seven  days  next  after  the  taking  thereof, 
the  same  shall  be  appraised  and  sold,  as  the  law  directs 
in  cases  of  distress  for  rent,"  That  does  not  authorize 
selling  the  boats.  The  sense  of  words  in  an  act  like 
this  is  not  to  be  extended  in  favour  of  those  who  pro- 
cure it  to  be  passed :  Hull  Dock  Company  v.  La  Marc/? e (a). 
The  tonnage  is  not  laid  upon  the  boat,  but  on  what  is 
carried.  The  barge  must  be  detained,  for  the  purpose 
of  detaining  the  goods,  but  it  does  not  follow  that  that 
should  be  sold ;  and  the  act  expressly  says  that  if  the 
goods  be  not  redeemed,  the  same  shall  be  appraised,  &c., 
the  goods  "  having  already  been  mentioned  as  distinct 
from  the  barge.  \Taimton  J.  The  right  of  detaining 
the  barge  is  given  as  incidental  to  that  of  detaining  the 
goods.  It  might  be  said  that  the  company  had  no  right 
to  remove  them  during  the  seven  days.  Littledale  J. 
They  would  at  all  events  be  sold  to  somebody,  but  it 

(a)  8  P.  ^  C.  52.    Stourbridge  Canal  Cowpani/  v.  Wheeleyy  2  B*  ^ 
Ad,  792.  S.  P. 

B  b  3  might 
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1834.      might  be  difficult  to  replace  the  barge.]    And  it  is  the 
company's  fault  if  they  suffer  arrears  to  run  on  So  long 

against       that  the  cargo  is  not  sufficient  to  discharge  them.  It 
Swansea  Canal  will  not  be  presumed  that  the  act  contemplated  such  a 
^  ^*     distress  as  would  take  away  the  means  of  carrying  on  a 
man's  trade.    Then  as  to  the  plaintiff's  right  to  sue,  and 
in  this  form  of  action.    Trover  was  maintainable  for 
the  conversion  in  selling  the  goods:  a  seizure,  if  in  a 
right  consistent  with  that  of  the  owner,  and  not  under  a 
claim  of  property,  cannot  be  treated  as  a  conversion  till 
there  has  been  some  act  of  appropriation ;  so  if  there  be 
a  seizure  on  a  supposition  of  title  in  the  party  seizing, 
and  it  is  not  clear  that  on  proper  representation  the  pro- 
perty would  not  be  restored,  trover  will  not  lie  till  there 
has  been  a  demand  and  refusal,  or  something  to  shew  an 
intention  of  the  party  to  treat  the  goods  as  his  own. 
\_Denman  C.  J.  If  the  time  limited  by  the  statute  has 
elapsed  since  the  doing  of  that  which  is  in  fact  the  cause 
of  action,  can  you  extend  the  plaintiff's  right  of  suing, 
by  bringing  trover  instead  of  trespass  ?]    It  cannot 
follow,  because  the  statute  prevents  a  party  from  bring- 
ing an  action,  the  time  for  which  has  expired,  that  it 
also  prevents  his  suing  for  another  cause,  the  time  for 
which  has  not  expired.    Here  the  sale  was  a  distinct 
act,  authorizing  the  plaintiff  to  sue  in  the  present  form. 
Supposing  that  the  original  seizure  was  a  trespass,  the 
plaintiff  might  waive  that,  and  bring  trover  for  the  selling. 
Then  as  to  the  plaintiff's  right,  as  administrator,  to 
sue.    The  legal  title  to  all  the  property  is  in  him.  As 
soon  as  the  coals  were  separated  from  the  mine,  he 
had  a  right  to  bring  trover  against  any  one  taking  them 
away.    The  rig^it  to  the  barges  had  vested  absolutely 
in  him.    If  Cox  sold  or  gave  possession  of  any  of  the 
property  to  Mercer^  it  must  be  taken,  upon  the  state- 
ment 
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ment  in  the  case,  that  he  did  so  without  the  privity  or  IS3^. 
consent  of  the  plaintiff ;  and  Cox  could  not  confer  upon  ~ 
Mercer  a  title  which  he  himself  had  not.    As  to  the  last  against 

The 

question  stated,  the  defendants,  who  are  wrongdoers,  Swansea  Canal 

.  ,    ,       .  .  •      1  .  Company, 

are  not  entitled  to  interpose  a  jus  tertn  in  the  assignees: 
and  the  assignees  can  have  no  better  title,  as  against  the 
plaintiff,  than  Cox  had,  which  is  none.  The  clause  of 
the  bankrupt  act  (6  G.  4.  c.  16.  5.72  )  as  to  possession 
of  goods  with  the  consent  of  the  true  owner,  cannot 
apply  to  this  case.  Cox  was  not  the  true  owner ;  and 
there  is  nothing  in  the  case  to  shew  that  the  plaintiff 
consented  to  Mercer''s  possession  of  any  part  of  the 
property. 

Whitcomhe  contra.  First,  the  cause  of  action  here, 
from  which  the  limited  time  must  be  reckoned,  was  the 
seizure,  not  the  detention  or  sale.  In  Godin  v.  Fer^ 
ris  («),  where  goods  were  seized  and  detained  by  custom- 
house officers,  that  construction  was  given  to  the  clauses 
of  limitation  in  23  G.  3.  c,  70.  5.  34.,  and  24  G.  3.  sess,  2. 
c.  47.  s.  35.,  which  do  not  materially  differ  from  the  clause 
now  in  question.  It  is  true  the  action  there  was  in 
trespass,  not  trover;  but  that  distinction  was  taken  in 
Saunders  v.  Saunders  {h\  and  the  Court  held  it  to  be 
immaterial  in  which  form  the  action  was  brought,  as  in 
each  the  legality  of  the  original  seizure  might  be  brought 
in  question.  The  argument  that  a  party  might,  at  firsts 
detain  property  by  mistake,  or  without  a  settled  intention 
of  converting  it,  and  that  no  cause  of  action  arises  till 
the  intent  is  finally  evinced  by  some  act,  is  answered  by 
the  case  of  Crook  v.  M^Tavish{c\  where  an  officer 


{a)  2  H.  Bl.  14. 


{b)  2  East,  25^, 

B  b  4 


(c)  1  Bing,  167. 
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1834.      boarded  a  ship,  and  left  armed  men  on  board,  but  did 
not  decide  on  seizing  her  till  some  days  after,  and  it  was 
against       held  that  the  cause  of  action  arose  when  the  vessel  was 

The 

Swansea  Canal  first  Stopped  and  the  men  put  on  board.    It  may  be 

Company* 

true  that,  where  goods  are  detained,  there  may  sub- 
sequently be  a  demand  and  no  refusal,  and  in  such  a 
case  trover  may  not  lie ;  but  when  there  is  a  demand 
and  refusal,  the  intention  of  converting  is  referred  back 
to  the  seizure.  The  refusal  is  not  a  tort  in  itself,  but  is 
evidence  of  the  original  intent.  In  suing  for  a  parti- 
cular wrong,  a  trespass  may  be  waived  and  the  action 
brought  on  the  case ;  or  a  tort  may  be  waived,  and  the 
transaction  treated  as  matter  of  contract :  but  can  one 
tortious  act  be  waived  for  the  purpose  of  insisting  on 
another,  and  thereby  evading  a  statutory  limitation  ? 
and,  if  so,  could  the  same  be  done  with  a  series  of  such 
acts  ?  Suppose  that  sect.  67.  of  this  statute  gave  a 
power  of  seizing  and  detaining  only,  and  the  clause  of 
sale  were  omitted,  and  the  company  were  to  seize  a 
barge  and  goods,  and  keep  and  use  them  for  several 
years ;  would  the  owner,  after  that  lapse  of  time,  be  at 
liberty  to  fix  upon  any  instance  in  which  the  company 
had  exercised  a  control  over  the  property,  and  found  an 
action  of  trover  upon  it  ?  *  The  addition  of  the  clause  of 
sale  makes  no  difference.  If  the  goods  are  at  last  sold, 
still  the  seizure  is  the  first  tortious  act ;  the  sale  is  only 
evidence  of  intent.  \_Taunton  J.  The  subsequent  act 
may  be  an  aggravation.]  If  the  original  act  was  a  com- 
plete seizure,  there  was  then  a  complete  injury  com- 
mitted, and  a  perfect  cause  of  action.  [Taunton  J. 
That  may  be  an  answer,  where  the  subsequent  act  is 
only  ejusdem  generis  as  the  first.]  It  is  true  that,  if 
such  act  enhances  the  damage,  it  may  be  treated  as  a 

fresh 
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fresh  tort ;  yet  it  has  been  held  that  an  action  for  words  1834. 
is  barred  by  the  statute  of  limitations  after  two  years  ~ 
from  the  speaking  of  such  words,  if  the  words  be  action-  a^rainst 

'The 

able  in  themselves,  though  there  was  a  subsequent  Swansea  Canal 

•  1   1  /  \      1  •  1  1-1  1  Company. 

special  damage  («),  which  proves  that,  in  that  case,  the 
plaintiff  could  not  waive  the  original  tort  in  order  to 
evade  the  statute.  Wordsworth  v.  Harleyih)  shews  that, 
as  soon  as  any  act  is  done  which  is  a  complete  injury  of 
the  kind  complained  of,  the  limitation  of  time  runs. 
Then  if  the  seizure  was  in  reality  the  "  fact  committed" 
in  this  case,  within  sect.  123.,  there  was  no  "  continu- 
ation of  damages"  to  warrant  bringing  the  action  later. 
That  occurs  only  where  the  act  complained  of  does  not 
do  all  the  damage  at  first,  so  that  the  amount  of  injury 
resulting  from  it  is  not  then  ascertainable;  as  where  a 
man  undermines  his  neighbour's  house  or  land.  Here 
the  whole  damage  was  capable  of  being  ascertained  at 
the  time  of  the  seizure. 

Secondly,  there  is  nothing  in  sect.  67.  of  the  act  to 
confine  the  right  of  seizure  to  goods  on  the  canal,  and 
no  argument  can  be  drawn  from  powers  of  distress, 
for  this  is  not  a  distress ;  the  authority  given  is  merely 
"  to  seize."  The  company  may  appoint  the  place 
where  the  rates  shall  be  payable ;  they  might  appoint  a 
landing-wharf,  and  the  goods  landed  there  might  surely 
be  seized  if  the  rates  upon  them  were  not  paid.  [_Den» 
man  C.  J.  Convenience  is  in  favour  of  the  right  being 
limited  to  goods  on  the  canal ;  it  would  otherwise  be 
necessary  to  make  an  enquiry  as  to  each  parcel,  whether 
it  had  been  carried  on  the  canal  or  not.  And  the  power 
given  is  to  seize  the  goods,  and  the  vessel  "  laden  there 


(a)  See  Saunders  v.  Edwards,  1  Sid>  95.  (6)  1  B.     Jd.  591. 

with." 
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1834?.      with."    Patteson^,   Could  they  seize  empty  barges?] 
It  has  been  assumed,  on  the  other  side,  that  the  right  of 

Fraser  _  ^  _     ^  ^ 

against       seizing  the  barges  was  given  as  incident  to  that  of  seizing 

The 

S^TANSEA  Canal  the  goods.  But  the  company  may  seize  part  only  of 
Company.  ^^^^  which  the  act  authorises  them  to  take.  If  the  goods 
must  always  be  seized  on  the  canal,  and  there  only,  the 
company  could  not  give  credit,  because  they  would  lose 
the  security  of  the  goods ;  yet  the  statute  contemplates 
credit,  when  it  speaks  of  arrears.  If  the  barges  as  well 
as  the  cargoes  may  be  detained  till  payment,  why  may 
not  both  be  sold  in  default  of  payment  ?  The  words 
of  the  act,  that  "  if  such  goods  shall  not  be  redeemed 
within  seven  days  next  after  the  taking  thereof,  the 
same  shall  be  appraised  and  sold,"  are  large  enough 
to  include  both  kinds  of  property.  \_Denman  C.  J. 
The  question  is,  what  the  words  "  such  goods "  refer 
to  ?  The  goods  on  board  would  be  always  sure  to  cover 
the  accruing  tolls,  and  selling  the  barge  might  be 
uinous  to  the  owner.  As  to  arrears,  the  company 
are  not  obliged  to  allow  of  any ;  they  have  the  remedy 
in  their  hands.  Taunton  ^,  The  act  says,  that  the 
company  may  seize  the  goods  or  other  things  in  respect 
of  which  rates  are  unpaid,  and  the  boat  or  other  vessel 
laden  therewith,  and  detain  the  same  till  payment;  "and 
if  such  goods  shall  not  be  redeemed"  within  seven  days, 
the  same  shall  be  sold.  The  restriction  of  the  language 
in  the  clause  of  sale  furnishes  a  strong  inference  that 
nothing  is  to  be  sold  but  the  goods  or  other  things  first 
mentioned.]  The  words  may  be  more  largely  inter- 
preted in  one  clause  than  in  the  other.  \_Denman  C.  J. 
This  is  a  clause  giving  a  very  large  and  summary  power; 
the  parties  insisting  on  it  must  bring  themselves  strictly 
within  it.]    If  the  latter  clause  does  not  apply  to  the 

barges, 
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barges,  it  does  not  appear  that  they  can  be  redeemed.  1834?, 
IPaiteson  J.   The  redemption  of  the  goods  implies  a  " 

L  o  ^  Fraser 

redemption  of  the  barges.  Littledale  J.  They  are  seized  against 

as  a  warehouse  for  the  goods.]  Swansea  Canal 

Then  as  to  the  remaining  points.  The  plaintiff  can-  ^^'"P*  ^ 
not  maintain  this  action  against  the  defendants,  unless 
he  could  have  maintained  a  similar  one  against  Mercer 
and  Co.,  through  whom  they  claim.  But  he  could 
not  have  sued  Mercer  and  Co.  for  disposing  of  this 
property,  unless  he  had  determined  the  implied  licence 
which  he  had  given  them,  to  use  the  barges  and  take 
the  produce  of  the  mines.  He  could  not,  as  mortgagee, 
have  brought  trover  against  Cox,  whom  he  had  suffered 
to  retain  the  possession  and  control  of  the  property; 
nor  can  he  now  allege  ignorance  of  the  underlease  from 
Cox  to  Mercer^  which  he  suffered  to  be  made  after  his 
title  as  administrator  had  vested.  Allowing  possession 
to  continue,  is  the  same,  in  legal  effect,  as  acquiescing 
in  an  act  done ;  as,  for  instance,  where  a  party  concurs 
in  the  selling  of  his  goods  under  a  commission  of 
bankrupt  {a\  in  which  case  it  has  been  held  that  a  man 
cannot  treat  as  a  tortious  conversion  that  which  he  has 
himself  licensed.  Besides,  the  plaintiff  here  distrained 
part  of  the  goods  demised  to  Mercer  and  Co. ;  he  must, 
in  so  doing,  have  meant  to  treat  them  as  property  of 
Mercer  and  Co.,  which  he  was  entitled  to  take  as  a 
distress ;  if  so,  he  affirmed  the  demise  to  them,  and  then 
the  case,  as  to  the  defendants,  is  the  same  as  that  of  a 
sheriff  selling  furniture  which  is  demised  to  a  tenant  and 
taken  in  execution,  pending  the  lease :  the  landlord 
cannot  maintain  trover  [b).    If  the  plaintiff,  in  ordering 

(a)  Clarice  v.  Clarice,  6  Esji.  61.      (6)  Gordon  v.  Harper,  7  T.  R.  9. 

the 
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1834.      the  goods  to  be  taken,  meant  to  treat  them  as  his  own, 
"      he  was  not  entitled  to  do  so  without  a  previous  demand. 

Fraser 

against      {Taunton  J.  The  case  does  not  state  that  the  plaintiff 

The 

Swansea  Canal  Kuew  any  thing  of  the  transactions  between  Cox  and 
Company.  j^^jrcer  and  Co.]  It  does  not  shew  the  contrary ;  and 
he  must  be  presumed  to  have  known  something  of  a 
relation  existing  between  those  parties  and  between 
Mercer  and  Co.  and  himself.  As  to  the  right  of  the 
defendants  to  set  up  a  jus  tertii  in  the  assignees, 
arising  from  reputed  ownership  in  the  bankrupts,  it  is 
true  no  case  has  been  found  in  which  any  parties  but 
assignees  have  availed  themselves  of  that  fact  (a) ;  but  it 
can  seldom  happen  that  others  will  have  occasion  to  do 
so.  If  the  defendants  here  cannot  set  it  up,  they  will 
have  to  pay  the  plaintiff  for  the  goods  which  are  the 
subject  of  this  action,  and  will  afterwards  be  liable  for 
them  to  the  assignees.  IPatteson  J.  You  assume  that 
the  assignees  could  recover  for  them.]  The  case  of 
reputed  ownership  is  clear  from  the  facts  stated. 
[^Taunton  J.  There  must  be  an  assent  by  the  true 
owner.]  The  goods  were  in  the  order  and  disposition 
of  the  bankrupts  with  the  consent  of  Cox^  who  was 
permitted  by  the  plaintiff  to  deal  with  them  as  he 
pleased.  [^Taunton  J.  That  is  an  assent  only  of  the 
permittee  of  the  true  owner.]  Cox  had  authority  from 
the  true  owner  to  give  that  assent. 

(rt)  In  Phillips  V.  Hopwood,  I  B.  ^  Ad.  619.  it  was  held,  that  a  de- 
fendant might  resist  an  action  by  persons  claiming  to  be  assignees  of  a 
bankrupt,  on  the  ground  of  a  former  bankruptcy,  under  which  there  had 
been  no  certificate.  But  that  case  seems  to  rest,  not  merely  on  a  jus 
tertii  in  the  old  assignees,  but  on  the  absolute  invalidity  of  the  second 
commission.  See  further  the  distinctions  taken  in  Webb  v.  FoXj  7  T.  R, 
391.  J  irUchen  v.  Bartsch,  7  East,  53. ;  Drayton  v.  Dalct  2  B.  4;  Cr.  293. 

Sir 
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Sir  James  Scarlett  in  reply.    In  Godin  v,  Ferris  {a),  ISS*. 
the  seizure  was  under  a  direct  claim  in  ri^ht  of  the  king;  ~ 

^  ^  FRASEa 

the  property  being  taken  under  a  title  inconsistent  with  agamst 
that  of  the  owner,  a  complete  cause  of  action  arose  at  Swansea  Canal 
that  time,  and  there  was  none  subsequent :  the  tortious  ^  P  ^ 
act  there  was  one  and  the  same  throughout :  here 
there  are  two  distinct  wrongs  I  but  one  of  them  affects 
the  plaintiff,  and  the  other  does  not.  In  Crook  v. 
M*Tavish  {b\  (which  must  have  been  an  action  of  tres- 
pass, although  that  is  not  stated,)  the  only  point  of  time, 
from  which  the  right  of  action  could  be  dated,  was  that  of 
the  seizure  and  placing  men  on  board ;  there  was  no  new 
cause  of  complaint  afterwards.  In  Wordsworth  v.  Har^ 
ley  (c),  the  heightening  of  the  wall  was  no  new  trespass. 
In  the  present  case,  nothing  was  done  or  intended  by 
the  original  seizure  which  could  injure  the  plaintiff: 
the  parties  acted  under  a  mistake  as  to  his  rights,  but  no 
actual  injury  was  done  to  them  until  the  sale.  He  was 
not  in  possession ;  and  therefore  the  trespass  by  merely 
seizing  the  property,  did  not  affect  him.  The  real  injury 
to  him,  as  reversioner,  commenced  when  there  was  a 
sale,  the  consequence  of  which  was  an  asportavit,  and 
not  before.  He  sues  only  in  respect  of  his  right  of 
property.  In  Jenkins  v.  Cooke  {d\  argued  last  Trinity 
term,  where  a  similar  question  arose  to  that  now  before 
the  Court,  the  plaintiff  being  the  owner,  but  not  in 
possession,  of  the  goods  seized,  it  was  held  that  the 
time  of  limitation  ran  from  the  sale.  IDenman  C.  J. 
The  Court  there  held,  that  the  sale  was  the  fact  which 
affected  the  plaintiff's  interest,  and  a  rule  for  a  new  trial 
was  made  absolute  on  that  ground.    Patteson  J.  The 

(a)  2  H.  Bl.  14.  (6)  1  Bing.  167, 

(c)  1  ^.  ^  Ad.  391,  (d)  See  the  end  of  this  case. 

present 
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1834.  present  case  was  referred  to  in  moving  for  the  rule.] 
!~  As  to  the  question  under  the  bankrupt  act,  it  must  be 

against       maintained  on  the  other  side,  that  if  the  true  owner  of 

The 

Swansea  Canal  property  consents  that  A,  shall  have  possession  of  it,  he 

Company.  .  t  ,  ^ 

consents  to  a  possession  by  every  person  licensed  by  A. 
The  meailing  of  the  clause  cannot  be  extended  beyond 
a  consent  given  to  the  bankrupt  himself.  The  statute 
6  G.  4.  c.  16.  s.  72e  says  that,  if  the  bankrupt  has  in  his 
possession,  by  the  consent  of  the  true  owner,  goods 
whereof  he  is  the  reputed  owner,  the  commissioners  shall 
have  power  to  sell  the  same  for  the  benefit  of  the  credi- 
tors. But  it  does  not  follow  that,  if  the  goods  are  not 
so  disposed  of,  an  individual  can  step  in  and  claim  them 
by  virtue  of  that  clause.  Nor  is  there  any  colour  here 
for  alleging  a  consent  by  the  plaintiff  to  the  conveyance 
of  his  property  from  Cox  to  Mercer,  \_Patteson  J.  The 
onus  of  shewing  such  consent  lies  on  the  defendants.] 


Denman  C.  J.  We  are  all  of  opinion  that  the  other 
points  of  the  case  are  with  the  plaintiff;  but  with  respect 
to  the  limitation  of  time,  the  words  of  the  statute  are 
very  doubtful. 

Cur.  a4v,  vult 

Lord  Denman  C.  J.,  in  the  present  term  {April  22d), 
delivered  the  judgment  of  the  Court. 

In  this  case,  the  Court,  having  decided,  in  the  course 
of  the  argument,  two  points  in  the  plaintiff's  favour: 
viz.  that  he  had  sufficient  property  and  right  of  pos- 
session to  entitle  him  to  maintain  the  action,  and  that 
the  defendants  had  no  right  to  convert  his  goods,  wished 
for  an  opportunity  of  considering  whether  the  third  ob- 
jection was  well  founded. 

It 
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It  arose  upon  the  123d  clause  of  the  canal  company's  1834?. 
act,  under  which  every  action  brought  against  them  for  ^7 


I  RASER 


any  thing  done  by  them  is  to  be  commenced  within  six  against 
calendar  months  next  after  the  fact  committed^  or  in  case  Swansea  Canal 

.  1  .      .  Company. 

there  shall  be  a  continuation  of  damages,  then  withm  six 
calendar  months  next  after  the  doing  or  committing 
such  damage  shall  have  ceased . 

The  plaintiff  here  brought  trover  for  certain  goods 
and  boats  which  had  been  mortgaged  to  him,  and  were, 
by  the  mortgagor,  leased  to  certain  persons  residing  near 
the  canal. 

These  goods  had  been  unlawfully  seized  as  a  distress 
for  tolls,  claimed  from  the  person  in  possession,  by  the 
defendants,  more  than  six  months  before  action,  but 
had  afterwards  been  sold  within  the  six  months.  The 
defendants  argued  that  the  seizure  by  them  was  the  fact 
committed,  whence  the  action  was  brought  too  late: 
but  the  plaintiff  claimed  the  right  to  treat  the  act  of 
sale  as  the  fact  committed,  and  we  are  of  opinion  that 
he  may  do  so.  If  this  action  had  been  brought  by  the 
mortgagor's  lessee,  being  in  possession  of  the  property, 
the  cases  of  Godin  v.  Ferris  {a)  and  Crook  v.  M'Tavish  (b) 
are  strong  to  shew  that  it  must  have  been  within  the 
limited  period  after  the  first  unlawful  seizure :  and  the 
Court  might  have  found  it  difficult  to  say  that  his  re- 
sorting to  an  action  of  trover  instead  of  trespass  could 
have  extended  his  rights.  But  he  suffered  no  injury 
from  the  trespass  committed  on  his  goods  while  in  the 
possession  of  another ;  the  damage  that  was  first  done 
to  \iim  arose  from  the  sale,  by  which  they  were  placed 
beyond  his  reach  and  converted  to  the  use  of  the  de*  i 

(a)  2  H.  Bl,  14.  (6)  1  Bing,  167. 

fendants. 
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1834.  fendants,  at  a  time  when  the  plaintiff  was  entitled  to  the 
possession  of  them. 

FaASER 

against  Wc  therefore  think  the  plaintiff  has  brought  his 

The  ...      .                           ^  ^ 

Swansea  Canal  action  within  siK  months  of  the  fact  committed. 

Company.  Judgment  for  the  plaintiff  (a). 


A  canal  com- 
pany were 
authorised,  by 
statute,  to  de- 
mand and  sue 
for  certain  tolls 
upon  the 
carriage  of 
goods,  and  to 
distrain  any 
carriage  or 
goods  in  re- 
spect of  which 
any  such  tolls 
ought  to  be 


(a)  William  Jenkins  against  Cooke. 

The  declaration  contained  counts  for  an  excessive  distress  and  sale  of  the 
plaintiff's  goods,  generally,  and  other  counts  for  an  injury  to  his 
reversionary  interest  in  such  goods,  by  an  excessive  distress  and  sale  of  the 
same,  they  being  at  the  time  let  to  hire  by  the  plaintiff  to  Josejj/i  JDrayton 
Jenldns  and  John  Jenkins,  and  in  their  possession.  The  seventh  count 
alleged  that,  while  the  plaintiff  was  proprietor  of  certain  trams,  &c. 
which  had  been  let  on  hire  (as  before),  the  defendants  seized  and  took 
them  from  the  possession  of  the  said  J.  D.  J.  and  J.  J.,  and  absolutely 
sold,  and  converted  and  disposed  thereof,  to  the  injury  of  plaintiff's 
reversionary  interest.  There  was  also  an  eighth  count  in  trover.  Plea, 
the  general  issue.  At  the  trial  before  Gurney  B.,  at  the  Monmouthshire 
Summer  assizes  1832,  it  appeared  that  the  defendant  was  clerk  to  the 


paid,  and  to 

detain  the  same  Monmouthshire  canal  navigation  company,  and  had  distrained  and  sold,  for 

""d^  ^  f^'^^h*'  *°  them,  several  tram- waggons,  M'hich  the  plaintiff  had  let  to 

tolls  and  of  all  ^^^^           above-mentioned  parties,  and  which  (according  to  some  of  the 

arrears  of  the  witnesses)  were,  at  the  time  of  the  seizure,  demised  to  the  same  parties. 

same  then  due  ^j^^  distress  was  made  on  the  3d  of  Jime  1831 ;  the  sale  was  on  the  14th 
from  the  owner 

of  such  carriage  of  September  following.    The  action  was  commenced  on  the  5th  of  March 

or  goods;  and  1832.    The  statute  32  G.  3.  c.  102.,  by  which  the  company  was  incor- 

in  case  s\ich  porated,  empowers  thena  (s.  91.)  to  ask,  demand,  take,  and  receive  certain 

not  be  re-  rates,  tolls,  and  duties  therein  specified,  for  the  tonnage  and  wharfage  of  all 

deemed  within  iron,  ironstone,  &c.,  and  other  goods,  wares,  merchandizes,  and  commodi- 

five  days,  to        ^j^^  whatsoever,  navigated,  carried  on,  or  conveyed  upon,  through,  or  over 
appraise  and 
sell  the  same, 

as  in  the  case  of  a  distress  for  rent ;  they  were  not  expressly  authorised  to  levy  any  toll 
upon  carriages : 

Held,  that  trams  could  not  be  distrained  for  arrears  of  tolls  due  from  the  owners  for 
goods  carried  in  them,  if  they  were  not  carrying  goods  of  such  owners  at  the  time  of  the 
distress. 

The  statute  enacted,  that  any  action,  brought  for  any  thing  done  in  pursuance  of  the  act, 
or  in  execution  of  the  powers  and  authorities  granted  by  it,  should  be  brought  within  six 
calendar  months  next  after  the  fact  committed  : 

Held,  first,  that  such  a  distress  was  a  thing  done  in  pursuance  of  the  act. 

But  held,  secondly,  that  where  an  owner  of  trams  let  them  to  a  third  person,  and 
during  such  letting  they  were  illegally  distrained  for  arrears  due  from  the  person  hiring, 
while  not  carrying  such  person's  goods,  and  afterwards  sold,  such  owner  might  sue  within 
six  months  from  the  time  of  sale,  on  a  count  complaining  of  injury  done  to  his  reversionary 
interest  by  the  seizure  and  sale. 

the 
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the  canals,  railways,  and  stone  roads,  or  any  part  thereof;   and  by  1834. 

section  100.  they  are  authorized,  in  case  of  non-payment,  to  sue  for  the   

amount,  or  to  seize  and  distrain  any  boat  or  waggon,  or  other  carriages,  Fraseii 
goods,  wares,  &c.,  for  or  in  respect  of  which  such  rates,  &c.  ought  to  be  ^ 
paid,  or  any  part  thereof,  and  detain  the  same  respectively  till  payment  gyy^jjsKA  Canal 
be  made  of  such  rates,  tolls,  or  duties,  and  of  all  arrears  of  the  same  Compar^y. 
then  due  from  the  owner  of  such  boat  or  waggon,  or  other  carriage,  goods, 
&c.,  and  to  appraise  and  sell  the  distress,  as  the  law  directs  in  cases  of 
distress  for  rent,  if  not  redeemed  within  five  days.    By  section  147.  it 
is  enacted,  «  that  if  any  action,  suit,  or  information  shall  be  brought  or 
commenced  against  any  person  for  any  thing  done  or  to  be  done  in 
pursuance  of  this  act,  or  in  execution  of  the  powers  and  authorities,  or  the 
orders  and  directions,  hereinbefore  given  and  granted,  every  such  suit  or 
information  shall  be  brought  or  commenced  within  six  calendar  months 
next  after  the  fact  committed ;  or  in  case  there  shall  be  a  continuation 
of  damages,  then  within  three  calendar  months  next  after  the  doing  or 
committing  such  damage  shall  cease,  and  not  afterwards."    The  learned 
Judge  thought  that,  supposing  (as  was  contended)  that  the  hiring  in  this 
case  was  not  determined  before  the  seizure,  the  time  of  limitation  com- 
menced at  the  seizure,  and  the  action  was  barred ;  and  he  directed  a 
verdict  for  the  defendant. 


Maule,  in  Michaelmas  term  1832,  moved  for  a  new  trial  on  the  ground 
of  misdirection,  and  contended,  first,  that  the  limitation  clause  did  not 
apply  to  an  action  like  the  present,  which  was,  substantially,  brought  for 
the  purpose  of  recovering  back  property  taken  without  any  lawful  claim, 
and  was  in  the  nature  of  an  action  of  detinue  ;  and  he  cited  the  language 
of  JSayley  J.  in  Edge  v.  Parker  (8  B.  &  C  700).  But  the  Court  {Parker 
Taunton,  and  Patteson  Js.)  were  clearly  of  opinion  that  the  clause 
included  the  case  of  a  distress,  which  could  not  have  been  levied  but 
under  the  powers  and  authorities  given  by  the  act.  (See  Smith  v.  Shaw, 
10  B.  ^  C.  277.  Lord  Oakley  v.  The  Kensington  Canal  Company,  5  B. 
^  Ad.  138.)  Maule  then  contended  that,  if  the  waggons  were  let  to  hire 
at  the  time  of  the  seizure,  and  if  the  plaintiff  was  entitled  to  rent  for 
them  till  they  were  sold,  no  damage  or  cause  of  action  accrued  to  him  till 
then ;  and  he  referred  to  Fraser  v.  The  Swansea  Canal  Navigation  Com- 
pany, lately  tried  before  Alderson  J.  The  Court  granted  a  rule  nisi ;  and, 
in  Trinity  term  1833  {May  27th,  before  Denman  C.  J.,  Littledale,  Parke, 
and  Patteson  Js. ), 

Sir  J.  Campbell,  Solicitor- General,  and  R.  V.  Richards  shewed  cause, 
and  contended  that,  even  on  the  supposition  that  the  goods  were  under 
demise  at  the  time  of  the  seizure,  the  action  was  out  of  time,  as  the 
plaintiff,  if  he  could  maintain  it  at  all,  might  have  commenced  it  imme- 
diately after  the  seizure  on  the  Sd  of  June,  when  the  goods  were  taken 

Vol,  I.  C  c  otit 
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1834,        out  of  the  possession  of  the  lessees ;  that  the  real  cause  of  action  was  the 

  wrong  then  done  to  the  plaintiff,  although  further  wrong  was  committed 

Fraser        in  the  course  of  the  same  transaction  by  selling  the  goods  :  and  they  cited 
"xhT^         Gorfm  V.  Ferns  (2  H.  Bl.  14. ),  Saunders  v.  Saunders  (2  East,  254.),  and 
Swansea  Canal  ^^^o^^'  ^'Tavish  {I  Bing.  167.).    [Parke  J.  In  those  cases  there  was 
Cotnpany.      nothing  that  could  be  treated  as  a  conversion,  subsequent  to  the  original 
taking.] 

\ 

Maule  and  Whateley,  contra,  contended  that  the  action  was  maintain- 
able upon  any  of  the  counts ;  that,  assuming  a  right  of  action  to  have 
accrued  at  the  time  of  the  seizure,  the  plaintiff  was  not  obliged  to  proceed 
till  it  became  evident,  from  the  sale,  that  the  goods  would  not  be  returned  j 
that,  at  all  events,  the  sale  was  a  distinct  injury  to  the  plaintiff  in  his  re- 
versionary interest,  which  had  not  come  into  possession  before  the  seizure: 
and  in  support  of  the  count  in  trover  they  cited  Farrant  v.  Thompson 
(5  B.  ^  A.  826.). 

Per  Curiam.  There  must  be  a  new  trial,  in  order  that  it  may  be 
ascertained  how  long  the  plaintiff's  interest  continued  to  be  a  reversionary 
interest  merely.  If  it  was  a  reversionary  interest  at  the  time  of  the  sale, 
then  such  interest  was  injured  by  the  sale,  and  not  by  the  original  taking. 
The  action,  therefore,  in  respect  of  the  sale,  would,  in  that  case,  be 
brought  in  time ;  but,  if  the  interest  of  the  sons  was  determined  before 
the  seizure,  it  might  be  difficult  to  say  that  the  action  was  in  time. 

Rule  absolute. 

On  the  second  trial,  before  Patteson  J.  at  the  Monmouthshire  Spring 
assizes  1834,  it  appeared  that  the  trams  were  distrained  for  arrears  of  tolls 
due,  upon  goods  carried  in  them,  from  Joseph  Drat/ton  Jenkins,  and  John 
Jenkins,  the  sons  of  the  plaintiff ;  and  that,  at  the  time  of  the  distress, 
they  were  laden  with  goods  belonging  to  a  person  named  Webb,  to  whom 
they  had  been  let  by  the  sons  ;  and  the  jury  expressly  found  that  the  trams 
were  the  property  of  the  plaintiff,  and  were  hired  of  him  by  the  sons, 
and  that  the  hiring  had  not  terminated  at  the  time  of  the  seizure.  They 
then  found  a  verdict  for  the  plaintiff,  under  the  direction  of  the  learned 
J udge,  who  reserved  leave  to  the  defendant's  counsel  to  move  to  enter  a 
nonsuit. 

Talfourd  Serjt.  moved  {Ajml  16th,  1834,)  for  a  rule  to  shew  cause  why 
the  verdict  should  not  be  set  aside,  and  a  nonsuit  entered,  or  a  new  trial 
had.  The  rule  was  moved  for  on  three  grounds,  as  to  the  third  of  which 
(excessive  damages)  a  rule  nisi  was  granted.  The  other  two  grounds 
•were,  first,  that  the  defendant  had  a  right  to  distrain  the  trams ;  and, 
secondly,  that,  under  the  facts  proved,  the  limitation  clause  barred  the 
plaintiff's  action.  First,  as  to  the  right  to  distrain.  The  ninety-first  sec- 
tion 
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tion  entitles  the  company  to  demand  tolls  on  certain  goods,  but  there  1834. 

is  no  clause  authorizing  a  toll  on  trams.    Then  the  hundredth  section   

gives  a  power  to  distrain,  not  only  goods,  but  any  waggon  or  other  car-  Fraser 

riage  in  respect  of  which  tolls  ought  to  be  paid.    This  must  mean  the  against 

The 

carriages  carrying  goods  in  respect  of  which  the  tolls  are  due ;  other-  g^j^j^gE^  Canal 
wise,  as  no  toll  is  laid  on  the  trams,  the  words  would  be  without  mean-  Company, 
ing.  Again,  the  same  section  authorizes  the  carriage,  &c.  to  be  detained 
till  payment  be  made  of  such  tolls,  and  of  all  arrears  of  the  same,  due 
from  the  owner.  These  words  would  be  absurd  if  they  were  not  con- 
strued to  mean,  that  the  carriage,  which  had  carried  goods  at  any  previous 
time,  should  be  liable  to  be  distrained  and  detained  for  all  tolls  re- 
maining due  on  such  goods.  [Parke  J.  What  objection  is  there  to 
construing  the  intention  of  the  act  to  be,  that  the  carriage  should  be 
made  liable  during  each  trip,  as  well  as  the  goods,  for  tolls  payable 
upon  the  goods  for  that  particular  trip ;  and  that  there  should  also  be, 
after  seizure,  a  general  lien  for  arrears  due  from  the  owner  of  the  articles 
upon  which  the  tolls,  so  seized  for,  are  payable?  PattesonJ,  When  the 
trams  were  seized,  they  were  not  in  the  use  of  the  two  sons,  but  lent  to 
another  person  j  and  you  distrained  them,  not  for  what  they  were  actually 
carrying,  but  for  arrears  due  from  the  two  sons.  Now  you  may  distrain 
for  tolls,  and  keep  for  arrears;  but  you  cannot  distrain  for  arrears.] 
Secondly,  as  to  the  limitation  clause.  The  time  must  be  reckoned  from 
the  seizure,  the  sale,  or  some  intermediate  period.  The  seizure  would 
be  too  far  back ;  and,  unless  some  period  can  be  shewn  at  which  the 
reversionary  interest  came  into  possession,  the  situation  of  the  plaintiff 
was  not  altered  after  the  seizure,  and  therefore  his  injury  must  be  dated 
from  the  seizure,  especially  as  the  seizure  and  the  sale  are  connected 
together  in  the  declaration  as  a  single  transaction.  [Parke  J.  The 
plaintiff  will  say,  you  ought  to  have  sold  no  more  than  the  interest  of  the 
lessees ;  the  injury,  therefore,  dates  from  the  sale  of  the  whole  property, 
which  is  always  supposed  to  be  injurious  to  the  reversion,  as  if  a  sheriff 
sell  more  than  the  tenant's  interest.] 

The  Court  (Lord  Denman  C.  J.,  Littledale,  Parket  and  Patteson  Js.) 
refused  the  rule  as  to  the  first  two  grounds. 
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Thursday  y  Williams  against  Clough,  Clerk. 

May  8th. 
A  line  d-'awn 

CIR  JAMES  SCARLETT,  on  shewing  cause  against 

wcrds^hi^the  ^  i*ule  obtained  by  the  Attorney-General  in  this 

affidav^Aeav-  objected  that  an  affidavit  on  which  the  rule  had 

evf/^perfect°y "  grounded  was  inadmissible,  there  being  an  erasure 

legible,  is  an  the  jurat;  and  he  referred  to  the  rule  of  Court, 

erasure  within 

the  Rule  of      Mich,  T.  37  G.  3.  (fl),  which  provides,  "  That  no  affidavit 

Court,  Michael- 
mas term,        be  read  or  made  use  of  in  any  matter  depending  in  this 

vitiates  the  Court,  in  the  jurat  of  which  there  shall  be  any  inter- 

th^^M^tssioTor^  Hneatiou  or  erasure."    The  jurat  had  been  commenced 

words  would^'  thus  :      "  Re-sworn  at  Bryyihyfrid^  the  words  «  at 

not  vary  the  BrynJivfrid^''  had  been  struck  out  by  drawing  a  slight 

sense.  '^'^  ^  o  o 

line  through  them,  which,  however,  left  the  writing 
perfectly  legible,  and  the  jurat  then  appeared  as  fol- 
lows :  —  "  Re-sworn  2^r-M¥^ihi}frM  by  the  several  de- 
ponents A,  C  Z).,  and  E,  F,,  at  Brynkyfrid,  in  the 
parish  of,  &c.,  on,  &c.  Before  me  G.  i?.,  a  commis- 
sioner," &c.  [Lord  Denman  C.  J.  The  principle  of 
the  rule  is,  that  there  shall  be  no  alteration  in  the 
jurat.] 

Sir  J,  Campbell,  Attorney-General.  That  is,  that 
there  shall  be  no  alteration  which  is  not  submitted  to 
the  eyes  of  the  Court.  There  is  no  change  here  by 
which  any  thing  is  suppressed. 

Lord  Denman  C.  J.  I  think  the  rule  applies.  Par- 
ties should  attend  to  the  rules  of  Court. 

Rule  discharged. 

(a)  7  T,  R.  82, 
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The  King  s  warrant  was  this  day  read  in  open  Thursday, 

?   .  .  Mat/ 8ih. 

Court,  appointing  Thomas  Chapman  Esq.,  Assistant- 
Master  of  this  Court,  to  the  office  of  Marshal  of  the 
Marshalsea  of  this  Court  (a),  and  the  oath  of  office  was 
administered  to  him :  Immediately  after  which,  the 
Court  made  the  following  order,  on  the  motion  of 
Sir  J,  Campbell,  Attorney- General,  (who  stated  that  a 
like  rule  had  been  made  on  the  appointment  of  the  late 
Marshal,) 

That  Thomas  Chapman  Esq.,  the  present  Marshal  of 
the  Marshalsea  of  this  Court,  do  take  into  his  custody 
all  the  prisoners  who  are  at  large  without  the  walls  of 
the  prison  of  the  said  Court,  and  also  all  prisoners  who 
have  escaped  and  are  not  lawfully  discharged  out  of  the 
said  prison,  and  bring  them  into  the  prison  aforesaid. 

(a)  In  the  room  of  William  Jones,  Esq.,  who  died  in  this  term,  having 
held  the  oflSce  nearly  forty-three  years. 
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May  8±'  G GODWIN  agaiTlSt  LoRDON. 

A  defendant       TxJJNBAU  moved  7th)  (a),  that  the  defendant 

who  has  been  -/_-/ 

in  custody  on  a         might  be  discharged  out  of  the  custody  of  the  she- 

charge  of  . 

felony,  and  is  riff  of  Surrey^  under  the  following  circumstances.  The 

Shargedfit  defendant  was  tried  at  the  Surrey  sessions  on  two  in- 

from'arresfon  ^ictments  for  embezzlement,  on  the  prosecution  of  the 

his  return  plaintiff.  He  was  acquitted,  and  discharged  the  follow- 
home;  and  the   ^  i  '  o 

Court  will  not   ing  day  by  proclamation.    On  his  way  home  from  the 

relieve  hiui  o       ^     ^  >.  j 

from  such  ar-    gaol,  to  which  he  had  been  committed  for  trial,  he  was 

rest,  if  it  does  y         •      c  ^  •  c 

not  appear  that  arrested  on  mesne  process,  at  the  suit  of  the  plaintiff,  for 

sion  3the"*  ^8/.,  and  was  afterwards  taken  back  to  the  same  gaol, 

wa^rcon-'^^'^^^  there  detained  in  custody  on  such  process.  The 

trivance  to  get  affidavits  in  support  of  the  motion  alleged,  that  the  de- 

him  into  cus'  ^  o  ' 

tody  on  the       fendant  had  a  cross  claim  against  the  plaintiff  arising 

civil  suit.  o  I  o 

out  of  the  same  transactions  between  them  as  the  sup- 
posed debt  for  which  the  latter  had  arrested  him,  and 
exceeding  it  in  amount ;  and  the  defendant  stated  that 
he  had  heard  of  no  charge  or  claim  against  him  by  the 
plaintiff  till  he,  the  defendant,  had  demanded  a  settle- 
ment of  the  accounts,  and  that  he  believed  the  arrest  to 
have  been  made  for  the  purpose  of  harassing  him,  and 
preventing  the  enforcement  of  his  demand.  Patteson  J., 
on  summons,  refused  to  discharge  the  defendant. 


Dunhar  now  contended  that  the  defendant,  while  on 
his  return  from  the  sessions  which  he  had  been  obliged 
to  attend  on  a  criminal  charge  against  himself,  was  pri- 
vileged from  arrest.    A  party  in  attendance  directly  on 


(«)  Before  Lord  Denman  C.  J.,  LilUedalCt  and  fi'illiams  Js. 

the 
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the  business  of  a  Court,  or  even  in  any  matter  relative  18 34. 
to  it,  is  entitled  to  freedom   from  arrest  eundo  et  ' 

Goodwin 

redeundo,  Meekins  v.  Smith  («),  especially  when  brought  against 

LORDON. 

there,  as  in  this  case,  on  compulsory  process.  [_Little-' 
dale  J.  It  has  lately  been  held  that  a  party  brought 
before  a  Court  in  custody  on  criminal  process  is  not 
within  the  rule.]  In  Wells  v.  Gurney  {b),  a  debtor  was 
arrested  on  Sunday  for  an  alleged  assault,  in  order  to 
gain  an  opportunity  of  arresting  him  upon  civil  process 
on  the  Monday,  when  he  was  bailed  for  the  assault : 
and  this  Court  discharged  him  out  of  custody  as  to  the 
civil  arrest.  [Lord  Denman  C.  J.  If  it  appeared  here 
that  the  arrest  of  the  defendant  on  a  criminal  charge  was 
merely  a  contrivance  to  get  him  into  custody  on  the  civil 
suit,  that  case  would  apply ;  but  it  does  not  follow  that 
that  was  so  because  the  defendant  was  acquitted.  Do 
your  affidavits  allege  that  it  was  a  contrivance?  (c)]  It 
may  be  gathered  from  the  facts.  Independently  of 
cases,  the  privilege  ought  to  be  allowed  here  on  principle. 
[Lord  Denman  C.  J.  The  question  comes  simply  to  this ; 
whether  a  person  taken  into  custody  on  a  criminal 
charge  is  privileged  from  arrest  redeundo,  when  dis- 
missed from  such  custody?  That  is  a  point  of  great 
general  importance.] 

Cur,  adv.  mlt. 

Lord  Denman  C.  J.,  on  this  day,  delivered  the  judg- 
ment of  the  Court.  We  think  the  defendant,  in  this 
case,  was  not  entitled  to  the  privilege.    The  only  direct 

(a)  I  H,  Bl.  636.  (6)  8  B.  <^  C.  769. 

(c)  It  was  not  stated  in  the  affidavits  that  the  alleged  debt  arose  out 
of  the  same  transactions  as  the  criminal  charge. 


C  c  4 
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Goodwin 

against 

LORDON. 


*18S4.  authority  we  have  been  able  to  find  upon  the  point  is  an 
anonymous  case  in  Mr.  Dondin^s  Reports  of  Cases  of 
Practice  {a\  where  an  application  like  this  was  made 
before  Parke  J.,  who  consulted  the  other  Judges  of  this 
Court,  and  they  all  held  that  the  privilege  could  not  be 
claimed. 

Rule  refused. 

(a)  1  Dowl.  Pract.  Cases,  157. 


Thursday/,       The  King  aminst  The  Churchwardens  of  the 

May  8th.  -n  o 

Parish  of  St.  Saviour's,  Southwark. 


A  vestry  hav-     T  QRD  DEN  MAN  C.  J.    A  rule  was  obtained  in  the 

ing,  by  a  shew  &  y 

of  hands,  passed  bail  court,  in  Hilary  term,  to  shew  cause  why  a 

directing  an  mandamus  should  not  issue,  directing  the  churchwardens 

catSn^  of  some  the  parish  of  St.  Saviour's,  Southwark,  to  assemble  the 

funds^and  a  parishioners  of  the  said  parish,  for  the  purpose  of  taking 

poll  having  ^.j^^  p^jj  ^jpQjj    motion  put  to  the  vote  by  a  shew  of  hands 

been  demanded  r         i  r  j 

of  the  person     ^t  the  general  or  vestry  meeting  of  the  inhabitants  of  the 

presiding  at  the  °  ^  *'  ° 

vestry,  and       said  parish,  holden  on  the  21st  of  January  last,  viz., 

not  granted,  the 

Court  refused  a  that  the  resolutions  of  the  general  or  vestry  meeting  of 
damurto  com-  the  inhabitants  of  the  said  parish,  holden  on  the  7th  of 
to  grant  a  poll?  January  then  instant,  as  to  the  monuments  to  be  erected 
to  the  memory  of  certain  persons,  might  be  confirmed. 
These  persons  had  bequeathed  property  to  be  applied  to 
particular  objects  of  charity  in  the  parish.  At  a  vestry 
meeting,  holden  on  the  7th  of  January  last,  a  resolution 
was  proposed  and  carried,  that  a  tablet  or  monument 
should  be  erected  to  record  the  bequests  of  the  devisors, 
to  be  paid  for  out  of  the  funds  issuing  from  the  bequests. 
On  the  21st    January  another  vestry  meeting  was  held, 

at 
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at  which  the  resolution  of  the  last  meeting  was  con-  1834". 
firmed  upon  a  shew  of  hands.    A  poll  was  demanded  ' 

^  The  King 

by  the  opponents  of  the  resolution;  but  the  church-  against 

The 

warden,  who  presided  at  the  meeting,  refused  to  grant  Churchwardens 

it.    Then  the  present  rule  was  obtained.    It  was  ob-  SAvioua's. 

jected  that  such  an  application  of  the  funds  would  be 

a  breach  of  trust,  and  that  this  Court  ought  not  to 

grant  a  mandamus  for  the  purpose  of  putting  it  to 

the  vote,  whether  such  a  breach  of  trust  should  be 

committed.    We  are  of  opinion  that  the  mandamus 

cannot  be  granted,  and  for  the  reason  suggested.  It 

may  be  said,  that  the  object  in  demanding  the  poll  was 

to  set  aside  the  illegal  resolution  which  had  been  passed 

by  the  shew  of  hands ;  but  we  cannot  assume  that  the 

result  of  the  poll  would  be  to  rescind  the  resolution. 

If  the  result  were  the  other  way,  it  would  be  said  that 

the  poll  was  taken  under  the  authority  of  a  mandamus 

from  this  Court. 

Rule  discharged. 

Ball  in  support  of  the  rule. 


R,  V,  Richards  against  the  rule. 
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Thursday^ 
May  8lh. 

If  a  defendant, 
agairi-.t  whom 
judgment  has 
been  recovered, 
afterwards  be- 
come bank- 
rupt, and  obtain 
his  certificate 
within  fourteen 
days  of  service 
of  process  upon 
his  bail,  the 
bail  are  en- 
titled, under 
the  general 
rule  of  17th 
June  1833,  to 
have  proceed- 
ings against 
them  stayed, 
though  no 
notice  be  given 
to  the  plaintiff, 
or  application 
made  to  stay 
such  proceed- 
ings, till  after 
the  expiration 
of  the  fourteen 
d-ys. 


Jones  against  Ellis  and  Another. 

pOLLETT  had  obtained  a  rule  to  shew  cause  why 
an  order  made  by  Littledale  J.  for  staying  proceed- 
ings in  this  cause  upon  payment  of  costs  of  the  action, 
should  not  be  discharged.  The  plaintiff  had  brought 
an  action  against  a  person  named  Pring,  and  the  defend- 
ants had  become  bail  to  the  action.  On  the  10th  of  Au- 
gust, Pring  became  bankrupt.  The  cause  was  tried,  and 
the  plaintiff  obtained  a  verdict  against  Pring,  and  signed 
final  judgment.  A  ca.  sa.  was  issued  against  Pring,  and 
non  est  inventus  returned;  whereupon  a  writ  of  sum- 
mons was  issued  at  the  suit  of  the  plaintiff  against  the 
present  defendants  on  their  recognizance,  and  was  served 
on  them  on  the  7th  of  November,  On  the  16th  of  No- 
vember, Pring  obtained  his  certificate.  On  the  l^th  of 
December  the  defendants  served  a  summons  on  the 
plaintiff  for  the  exoneration  of  the  bail ;  and  on  the 
llth  of  January  last,  the  order  of  Littledale  J.  was 
obtained  accordingly. 


Kelly  now  shewed  cause.  By  the  general  rule  of  17th 
June  1833(a),  the  defendants  were  entitled  to  render 
their  principal  within  fourteen  days  next  after  service  of 
process  upon  themselves,  but  not  later.  If  the  certificate 
be  equivalent  to  a  render,  that  has  been  done ;  for  the  cer- 
tificate was  obtained  within  nine  days  of  the  service  of  the 
writ  of  summons  on  the  defendants.    Before  the  general 

(a)  5  B.^  Ad.  468. 


rule 
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rule  was  made,  the  certificate  was  considered  to  be  equi-  1834. 

valent  to  a  render  (a),  on  the  ground  of  its  making  the 

render  useless.    It  is  true  that  the  general  rule  directs  ngaimt 

Ellis. 

the  stay  of  proceedings  "  upon  such  render  being  duly 
made,  and  notice  thereof  given ; "  and  that,  in  the  pre- 
sent case,  no  notice  was  given  or  application  made  till 
the  14th  December,  which  was  twenty-eight  days  after 
the  certificate,  and  thirty-seven  days  after  the  service  of 
the  summons.  But  the  rule  does  not  require  that  the 
notice  shall  be  given  within  the  fourteen  days,  though 
the  render  must  be  within  that  time.  And  a  delay  in 
giving  the  notice,  or  in  applying  for  the  exoneretur, 
cannot  prejudice  the  plaintiff  in  this  case,  as  the  judge's 
order  directed  the  payment  of  costs  of  the  action  gene- 
rally. In  many  cases  notice  could  not  be  given  within 
the  fourteen  days,  where  the  certificate  was  not  known 
to  the  bail  in  time,  or  where  the  principal  rendered  him- 
self on  the  last  day. 

Follett  in  support  of  the  rule.  If  the  certificate  be 
now  equivalent  to  the  render,  the  application  for  the 
exoneretur  should  be  made  within  the  fourteen  days. 
The  certificate  requires  the  notice,  or  the  application,  to 
give  it  an  effect  tantamount  to  that  of  a  render ;  other- 
wise there  is  nothing  to  prevent  the  plaintiff  from  pre- 
suming that  he  is  to  continue  the  proceedings. 

Lord  Denman  C.  J.  I  do  not  think  that  it  was  in- 
tended, by  the  general  rule,  to  alter  the  effect  of  the 
certificate,  or  to  prevent  it  from  having,  as  before,  the 
same  operation  as  an  actual  render. 

(o)  See  Mmininy.  Partridge  and  Another,  14:  East,  599. 

Little- 
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Jones 
againU 
Er.Lis. 


LiTTLEDALE  J.,  Patteson  J.,  and  Williams  J.  con- 
curred. 

Rule  discharged. 


Thursday, 
May  8th. 


Jones  against  Reynolds, 


Defendantgave  J^OLLETT  had  obtained  a  rule  {April  17th)  to 

a  cognovit,  -  -  _ 

not  to  be  en- 
forced "  until 
after  the  final 
hearing  of  a 
chancery  suit 
instituted  by 
the  defendant 
against  the 
plaintiff,  and 

the  final  decree  eery  sult  instituted  by  the  above-named  defendant  against 

or  order  to  be 

pronounced      the  abovc-named  plaintiff,  and  the  final  decree  or  order 

thereon:"  and 
in  the  event 
of  the  decree 
being  in  favour 
of  plainti^T, 
judgment  was 
to  be  entered 
up  in  accord- 
ance with  the 
decree,  and  de- 
fendant was  not  cognovit,  undertook  "  not  to  take  any  further  proceed- 

judgment  by^  ings  at  law  or  equity  (except  as  aforesaid)  to  impede  or 

faw^or*eqmty,'  delay  the  Said  plaintiff  in  obtaining  satisfaction  of  the 

LTdT'xhfde."  said  judgment  so  to  be  entered  up."    The  Chancery 

cree  having  gyj|.       hgard  before  the  Master  of  the  ilolls,  who  dis- 

been  given  in 

favour  of  plain-  missed  the  bill  with  costs;  but  the  defendant  (the  plain- 
tiff, defendant 

appealed:  tiff  in  chaucery)  presented  a  petition  of  appeal  to  the 
judgment  could  Lord  Chancellor,  which  had  not  yet  been  heard.  After 
not  be  entered         petition  was  lodged,  judgment  was  issued  on  the 


shew  cause  why  a  judgment  signed  on  a  cognovit 
given  in  this  action  should  not  be  set  aside  for  irre- 
gularity. By  the  cognovit,  it  was  declared  that  no 
judgment  should  be  entered  up  thereon,  or  execution 
issue,  "  until  after  the  final  hearing  of  a  certain  Chan- 


to  be  pronounced  thereon;"  and  that,  in  the  event  of 
the  final  decree  or  order  being  in  favour  of  the  plaintiff 
in  the  action,  judgment  might  be  entered  up,  and  ex* 
ecution  issue,  "  and  the  same  shall  operate  in  accordance 
with  such  decree  or  order."    The  defendant,  in  the 


up  on  the  cog 
novit  till  the 
appeal  was 
determined. 


cognovit. 


WTiitcomhe  now  shewed  cause.  The  petition  of  appeal 
does  not  prevent  the  decree  from  being  "  final,"  in  the 

sense 
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sense  in  which  the  word  is  used  in  the  cognovit.  That  1834. 
word  was  inserted  merely  to  protect  the  defendant  "Z 

Jones 

against  judgment  being  signed  upon  the  making  of  any  ^against 
order  by  the  Master  of  the  Rolls  directing  interlocutory 
proceedings,  as,  for  example,  a  reference  to  a  Master  in 
Chancery  to  ascertain  some  fact.  The  dismissal  of  the 
bill  is  a  final  decree.  Besides,  the  defendant  is  not  to 
impede  the  judgment  "except  as  aforesaid;"  that  ex- 
ception relates  only  to  the  suit  before  the  Master  of  the 
Rolls. 

Follettf  in  support  of  the  rule,  was  stopped  by  the 
Court. 

Lord  Denman  C.  J.  Final  decree  must  mean  a  con- 
clusive decree :  the  decree  of  the  Master  of  the  Rolls  is 
not  conclusive,  till  the  appeal  be  determined. 

LiTTLEDALE  J.,  Patteson  J.,  and  Williams  J.  con- 
curred. 

Rule  absolute,  (a) 


(o)  See  Dummer  v.  Pitcher,  5  B.  ^  Ad,  347, 
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Thursday, 
Hay  8th. 


A  case  sent 
back  to  the 
sessions  to  be 
restated,  must 
be  reheard ;  and 
the  sessions 
may  receive 
further  evi- 
dence, and 
make  a  new 
order  on  such 
rehearing. 

The  certiorari 
by  which  the 
original  order 
was  removed, 
does  not  ope- 
rate to  remove 
the  subsequent 
one.  The 
party  wishing 
to  contest  such 
order,  must 
obtain  a  cer- 
tiorari, and 
remove  it. 

A  certiorari 
cannot  be  ap- 
plied for  after 
the  expiration 
of  six  calendar 
months  from 
the  making  of 
the  order,  &c. 
to  be  removed, 
whatever  may 
bave  been  the 
cause  of  delay. 


The  King  against  The  Reverend  Richard 
Rouse  Bloxam,  D.D. 

^^T  the  WarmcJcshire  January  sessions,  1832,  James 
Smith  having  been  convicted  by  Dr,  Bloxam  of 
being  an  idle  and  disorderly  person  in  refusing  to  sup- 
port his  wife  and  child,  whereby  they  became  chargeable 
to  the  parish  of  Rugby ^  appealed  against  the  conviction, 
which  was  quashed  by  the  sessions,  subject  to  a  case. 
Dr.  Bloxam  thereupon  obtained  a  certiorari  to  remove 
such  case,  and  the  orders  and  proceedings  of  the 
sessions,  into  this  Court,  and  the  usual  recognizances 
were  entered  into  for  prosecuting  the  certiorari.  On 
the  hearing  in  this  Court,  the  case  was  sent  back  to  the 
sessions  to  be  restated. 

At  the  July  sessions  18S3,  the  appeal  was  reheard, 
and  the  Court  then  confirmed  the  conviction,  subject 
to  a  case  reserved  to  the  appellant. 

In  Michaelmas  term  1833,  a  rule  of  this  Court  was 
obtained  calling  on  the  prosecutor  of  the  appeal  to  shew 
cause  why  the  recognizances  of  the  defendant  (Dr. 
Bloxam)  and  his  bail  should  not  be  discharged,  and 
why  all  further  proceedings  on  the  certiorari  and  the 
restated  order  of  sessions  returned  therewith  into  this 
Court,  should  not  be  stayed  until  the  prosecutor's  at- 
torney should  undertake  to  pay  the  defendant  or  his 
attorney  his  costs  if  the  last  decision  of  the  sessions 
should  be  affirmed  by  this  Court.  It  was  stated  on 
affidavit,  in  answer  to  this  application,  that  the  ground 
on  which  the  case  was  before  sent  back  to  the  sessions, 
was  their  omission  to  state  certain  facts ;  that  they  had 

now 
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now  specially  found  those  and  other  facts,  but  that  such  1834. 
their  special  finding  was  inconsistent  with  the  deter-  xhT^CiN 
mination  they  had  come  to  in  favour  of  the  conviction  ;  ngninst 

Bloxam. 

that  at  a  subsequent  session  (October  1833)  the  appel- 
lant had  moved  that  the  case  should  be  restated,  and 
the  proceedings  returned  to  this  Court  under  the  ori- 
ginal certiorari,  and  an  order  had  been  made  by  the 
justices  accordingly.  A  rule  was  thereupon  granted 
by  this  Court,  enlarging  the  rule  for  discharging  the 
recognizances,  until  the  judgment  of  this  Court  should 
be  given  upon  the  restated  case  and  order  of  sessions,  in 
the  matter  of  the  above-mentioned  conviction. 

In  Hilary  term  1834,  a  rule  was  obtained  calling  on 
the  prosecutor  of  the  appeal  to  shew  cause  why  the  rule 
last  above-mentioned  should  not  be  discharged,  and  why 
the  certiorari  should  not  be  quashed,  and  a  procedendo 
awarded  to  carry  back  the  record  of  conviction  to  the 
sessions.  The  affidavit  in  support  of  this  rule  professed 
to  explain  the  finding  and  judgment  of  the  sessions 
complained  of  by  the  appellant;  and  it  stated  that, 
although  the  sessions  had  made  an  order  for  restating 
the  case  and  returning  the  proceedings  to  this  Court, 
no  case  had  ever  been  prepared  or  brought  up  on 
behalf  of  the  appellant  under  the  existing  writ  of  cer- 
tiorari, nor  had  he  applied  for  any  new  certiorari  for 
that  purpose,  and  that  six  months  had  elapsed  since  the 
reservation  of  a  case  at  the  July  sessions ;  it  was  there- 
fore suggested  that  the  prosecutor  was  now  disabled 
from  further  carrying  up  such  restated  case  or  proceed- 
ings to  this  Court,  under  the  present  or  any  other  cer- 
tiorari, that  the  conviction  must  remain  in  force,  and 
that  the  object  of  the  respondent  in  suing  out  the  cer- 
tiorari and  giving  the  recognizances  having  thus  been 

effected, 
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effected,  the  recognizances  ought  to  be  discharged.  In 
an  affidavit  on  the  other  side,  it  was  represented  that  the 
delay  in  preparing  the  case  had  been  occasioned  by  the 
defendant's  refusal  to  settle  one. 

Amos  and  H.  B,,  Reynolds  now  shewed  cause.  The 
rule  now  prayed  for  is  for  a  twofold  purpose ;  to  quash 
the  certiorari  and  discharge  the  recognizances,  and  that 
a  procedendo  may  issue.  As  to  the  first,  the  original 
order  must  be  considered  as  still  subsisting;  and  if  so,  it  is 
for  the  respondent  to  bring  it  back  to  this  Court  under 
the  certiorari  obtained  by  him,  and  by  which  the  Court 
retains  jurisdiction  over  all  the  proceedings.  The  ap- 
pellant was  not  bound  to  bring  up  the  second  order. 
Mr.  Nolan^  indeed,  after  observing  (a)  that  "  cases  are 
so  rarely  remitted  back  by  the  Court  of  King's  Bench 
for  inquiry,  that  rules  to  regulate  the  mode  of  proceed- 
ing upon  this  second  hearing  of  appeals  can  scarcely 
be  considered  as  established  by  the  settled  practice  of 
any  court  of  sessions,"  states  it  to  have  been  held  in 
one  instance,  "that' an  order  of  sessions  imperfectly 
stated,  and  sent  back  to  be  restated,  is  quite  out  of  the 
case  upon  the  return  of  the  second  order,  and  a  perfect 
nullity that  the  sessions  should  make  a  new  order, 
and  a  second  case  be  signed  by  counsel :  and  he  cites 
Rex  V.  St,  George' s^  SouthisoarJc  {b).  There,  it  is  true,  the 
sessions,  on  the  case  being  sent  back,  made  a  new  order, 
but  they  were  expressly  directed  by  the  rule  of  the 
Court  to  "re-examine,"  and  to  "make  further  order;" 
here  the  direction  of  the  Court  is  merely  to  restate.  In 
other  instances,  where  cases  have  been  sent  back  that 


1834.. 


The  Kino 
against 
Bloxam. 


(a)  2Nol.  P.  L.  p.  611. 


(b)  Burr.  S.  C\  285. 

the 
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the  sessions  might  receive  evidence  which  they  had  1834. 
before  rejected,  the  course  has  been,  not  that  a  fresh 

^  The  King 

order  was  made  after  the  hearing  of  such  evidence,  agninst 

Bloxam. 

but  that  the  party  who  originally  applied  to  this  Court 
came  to  it  again,  and  moved  that  the  first  order  might 
be  quashed.  In  Eea^  v.  Nether  Heyford  (a),  where  the 
case  was  sent  back  that  a  particular  fact  might  be  stated, 
the  sessions  certified  as  to  that  fact,  but  did  not  make  a 
new  order.  The  sessions  in  such  a  case  have  merely 
to  restate  facts,  as  they  are  directed  to  do  by  the  Court. 
[Sir  James  Scarlett,  amicus  curiae.  A  question  of  this 
kind  was  mooted  before  Lord  Kenyon,  on  a  case  from 
Manchester,  respecting  the  appointment  of  a  constable. 
The  case  was  not  sufficiently  stated,  and  was  therefore 
sent  back  to  the  sessions.  Upon  that  occasion  it  was 
asked,  whether  the  whole  matter  was  to  be  raised  de 
novo,  as  if  it  were  a  new  trial  in  a  cause  ?  Lord  Kenyon 
was  of  opinion  that  it  might ;  and  it  was  said  on  that 
occasion  that  if  the  sessions  came  to  a  new  conclusion, 
the  party  objecting  to  the  first  order  would  rest  satis- 
fied ;  if  they  decided  as  before,  the  case  must  be  sent 
back  to  this  Court.  Patteson  J.  When  a  case  is  re- 
ferred back  to  the  sessions  that  they  may  receive  par- 
ticular evidence,  the  admission  of  that  will  probably 
oblige  them  to  receive  other  evidence  which  may  become 
necessary  in  consequence.  Lord  Denman  C.  J.  It  must 
be  like  a  new  triaL  It  may  be  before  an  entirely  dif- 
ferent bench  of  magistrates.]  Supposing  that  they  are 
to  hear  de  novo,  it  does  not  follow  that  they  are  to 
make .  a  new  order.  In  Hex  v.  Bilsdale  KirMiam  {b)y 
where  the  sessions  had  refused  to  hear  evidence  of  the 


(«)  £urr.  S.  C.  479.  (6)  JSurr.  S,  C.  828. 

Vol.  I.  D  d  value  i 
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1834.  value  of  a  tenement  at  a  particular  time,  and  conse- 
quently  confirmed  an  order  of  removal,  the  Court  sent 

The  King  . 

against  back  the  case  in  order  that  that  fact  might  be  stated, 
having  first,  however,  decided,  that  if  the  tenement  was 
worth  10/.  a  year  at  that  time,  a  settlement  was  gained 
in  the  respondent  parish.  The  sessions  then  sent  a  re- 
statement, that  the  tenement  was  above  the  value  of  10/. 
at  the  time  in  question,  upon  which  the  Court  quashed 
the  orders.  There  the  sessions  would  themselves  have 
quashed  the  order  of  removal  if  they  had  considered 
themselves  to  have  authority.  [Lord  Denma?i  C.  J. 
They  attained  the  same  object  in  a  moi'e  circuitous  and 
expensive  way.]  Assuming  the  first  order  to  be  still 
subsisting,  the  next  question  is,  which  party  ought  to 
bring  them  up  for  the  purpose  of  taking  the  opinion  of 
the  Court  on  the  second  order.  Although  the  appellant, 
in  whose  favour  the  first  order  was,  must  move  to  quash 
the  second,  it  does  not  follow  that  he  is  the  party  to  bring 
them  before  the  Court.  The  proceedings  are  all  under 
the  original  certiorari,  and  should  be  brought  here  by 
the  party  who  obtained  that.  It  is  suggested  in  2  No- 
Ian'' s  Poor  Law,  p.  612,  note  (4),  referring  to  Rex  v. 
Ashton  Under  hill  (a),  that  if  the  second  order  of  sessions 
reverses  the  first,  and  the  parties  who  thus  become 
defendants  resist  it  upon  the  return,  they  should  enter 
into  a  recognizance  to  secure  the  opposite  party  his 
costs.  That  implies  that,  in  the  author's  opinion,  they 
are  not  obliged  to  sue  out  a  certiorari  for  the  purpose  of 
bringing  up  and  contesting  such  orders;  because  in  that 
case  recognizances  must  be  entered  into  as  a  matter  of 
course.   As  to  a  procedendo,  the  Court  will  at  all  events 

(o)  Cold.  418.    2         F.  L.  585. 

not 
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not  grant  that.  The  second  order  of  sessions  is  no  18S4. 
ground  for  it,  being  invalid  in  law.  And  supposing  ~ 
that  it  was  the  duty  of  the  appellant  to  bring  up  these  against 

Bloxam. 

orders,  the  defendant  ought  not  to  take  advantage  of 
the  delay  in  doing  so,  he  himself  having  in  a  great 
measure  occasioned  it,  and  the  Court  having  in  a 
former  stage  of  this  case  intimated  an  opinion  that  the 
original  certiorari  would  give  them  jurisdiction  over  all 
the  proceedings. 

Hill  contra.  The  rule  to  be  collected  from  Nolan^s 
Poor  Lwm  (pp.  610,  611)  clearly  is,  that  upon  a  general 
direction  to  restate,  the  proceeding  at  sessions  is  in 
every  sense  a  new  trial.  There  is  no  record  upon  which 
a  further  statement  can  be  added  to  the  old  case,  A 
new  case  is  stated.  The  sessions  here  have  heard  new 
evidence,  and  confirmed  the  conviction  which  was  before 
quashed.  The  question  then  is,  who  should  have  brought 
up  the  case.  The  person  suing  out  a  certiorari  enters 
into  a  recognizance  to  pay  costs  to  the  party  in  whose 
favour  judgment  shall  be  given.  It  would  be  absurd  to 
say  that  a  party  shall  be  under  the  necessity  of  bringing 
up  an  order  which  is  in  his  own  favour,  and  subjecting 
himself  to  the  costs  of  contesting  such  order.  The  spe- 
cial finding  of  the  sessions  was  only  important  in  the 
event  of  the  appellants  being  advised  to  take  up  the 
case:  and  none  has  been  tendered  to  the  respondents 
on  their  part.  \_Patteson  J.  If  the  certiorari  does  not 
operate  upon  the  latter  proceedings,  and  the  case  is, 
therefore,  not  before  us  for  the  purpose  of  our  quashing 
the  last  order,  neither  is  it  before  us  for  the  purpose  of 
orderinga  procedendo.] 


Dd  2 


Lord 
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1834.  Lord  Denman  C.  J.  By  13  G.  2.  c.  18.  5.  5.,  a  cer- 
  tiorari  must  be  applied  for  within  six  months  next  after 

The  KiNa 

against  the  coHviction,  order,  or  other  proceeding  to  be  removed : 
and  according  to  the  authorities  cited  in  1  Chittijs  Sta- 
tutes^ tit.  Certiorari^  p.  133.  note  c.  («),  the  time  is  to  be 
reckoned  without  regard  to  delays  in  drawing  up  the 
case,  or  from  any  such  cause ;  and  if  this  were  not  so 
held,  the  statute  would  in  effect  be  repealed.  It  follows 
from  the  express  words  of  the  act,  that  the  Court  has  no 
power  of  extending  indulgence  to  a  party  who,  from 
whatever  cause,  is  behind  the  proper  time.  Then  how- 
ever, it  is  said  that  the  original  certiorari  is  still  in  force. 
The  question  therefore  is,  whether,  when  a  party  has  ob- 
tained a  certiorari  to  remove  a  judgment  given  against 
him,  and  the  case  has  been  sent  back  to  the  sessions, 
which  implies  a  power  given  to  them  of  rehearing  the 
whole,  he  is  afterwards  bound,  upon  the  sessions  re- 
versing their  former  judgment,  to  bring  up  proceedings 
which  are  then  in  his  favour :  Or  whether  the  certiorari 
when  originally  issued,  had  the  effect  of  removing  those 
proceedings  which  had  not  then  taken  place  ?  and  I 
think  this  cannot  be  maintained.  As  to  the  question, 
v/ho  should  remove  the  ultimate  proceeding  of  the  ses- 
sions, it  is  often  unnecessary  to  raise  it,  because  if  the 
second  hearing  convinces  the  justices  that  their  former 
decision  was  right,  the  judgment  is  the  same,  and  no 
such  difficulty  can  arise.  But  where  an  opposite  deci- 
sion is  come  to,  he  who  complains  of  it  is  the  party  to 
bring  up  the  case.  The  appellant  ought  to  have  done 
60  in  the  present  instance,  but  he  is  out  of  time.  The 

(a)  See  Rexy.  The  Justices  of  Sussex,  1  M.  ^-  S.  631.  734. 

proper 
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proper  course  will  be,  to  discharge  all  the  rules;  the  1834?. 
case  will  then  stand  as  if  there  had  been  no  appeal.  '  ~~ 

^  ^  The  King 

against 
Bloxam. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  The 
party  who  originally  removed  the  proceedings  has  no- 
thing to  do  with  removing  them  now.  They  have 
changed  sides. 

Patteson  J.  I  do  not  acknowledge  the  distinction 
between  restating  and  rehearing.  How  is  it  possible  for 
the  sessions  to  restate  the  case  without  hearing  it  again? 
The  bench  may  not  consist  of  the  same  persons.  If  the 
certiorari  were  considered  as  operating  upon  the  last 
order  of  sessions,  there  would  be  this  absurdity,  that  the 
party  who  sued  it  out  would  be  liable,  under  his  recog- 
nizance, to  pay  costs  unless  he  got  a  judgment  set  aside 
which  was  in  his  own  favour. 

Williams  J.  concurred. 

T/ie  Court  made  the  rule  absolute  for  discharging  the 
recognizances,  but,  with  this  exception,  discharged  all 
the  rules. 


B  d  3 
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Thursday  i 
May  8th. 


The  King  against  The  Archbishop  of  York, 
Wright,  Bowerbank,  and  Unwin. 


JN  a  quare  impedit  commenced  in  this  Court  («),  by 
the  Attorney- General,  in  the  name  of  his  Majesty, 
the  issue  was  made  up  and  notice  of  trial  given  for  the 
Nottingham  Summer  assizes,  1833,  at  which  assizes  the 
record  was  withdrawn.  The  plaintiff  afterwards  took 
out  a  summons  for  amending  the  issue,  and  Littledale  J. 
after  hearing  both  parties  upon  such  summons,  made  an 
order  {Fehniary  17th,  1834,)  that  the  plaintiff  should 
have  leave  to  amend,  by  adding  certain  counts  to  the 
declaration,  and  that  the  defendants  should  have  until 
the  tenth  day  o'^  Easter  term  to  plead  de  novo,  if  they 
should  be  so  advised.  The  order  was  silent  as  to  costs. 
In  Easter  term  {April  23rd),  the  defendants  served  a 
summons  for  time  to  plead,  which  they  obtained ;  and 
on  the  25th,  they  obtained  a  rule  to  shew  cause  why  the 
order  of  Littledale  J.  should  not  be  set  aside. 

The  original  declaration  (of  Hilary  term  1833,  deli- 
vered in  May  of  that  year)  contained  only  one  count, 
stating  the  right  of  presentation  to  have  vested  in  the 
crown,  by  reason  of  a  simoniacal  contract,  the  parties 
to  which  were,  Wright,  the  owner  of  the  advowson, 
Bo'werhank,  who  at  the  time  was  entitled  to  the  next 
presentation,  and  Joseph  Rolling   Unwin,  clerk.  The 


In  quare  im- 
pedit by  the 
crown  for  a 
present  ition 
forfeited  by 
simony,  the  de- 
claration (of 
HiUry  term, 
1853)  stated 
the  simoniacal 
contract  to  have 
been  made 
between  A.^ 
and  C, 
and  the  con- 
sideration to 
have  been  the 
granting  of  a 
lease  of  lands, 
parcel  of  the 
rectory,  at  an 
inadequate  rent. 
In  Hilary 
vacation,  1834, 
counts  were 
added,  by  leave 
of  a  Judge, 
stating  the  con- 
tract to  have 
been  between 
A.  and  B. 
only,  and  the 
consideration 
to  have  been 
the  giving  up 
part  ot  the 
profits  of  the 
benefice,  and 
executing  a 
resignation 
bond  : 

Held,  that 
these  counts 

did  not  state  a  _  ^ 

new  cause  of  action,  and,  therefore,  might  properly  be  added  under  a  Judge's  ord<  r. 

The  Court  will  not,  as  a  matter  of  course,  review  an  order  made  by  a  Judge  at 
chambers. 

C«)  The  King  may  bring  qu  ire  impedit  in  what  court  he  will.    Fi  x* 
N.  B.  32.  ( E.)    PloivJ.  244. 

alleged 
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alleged  contract  was,   that  Bowerhank  should  present  1834. 
Unwin,  and  WriM  and  Bawerhayih  should  cause  him  to     „^  „ 

'  o  The  King 

be  instituted  and  inducted,  and  that  Unwin,  in  con-  oguinst 

The 

sideration  thereof,  should  grant  Wright  a  lease  of  lands,   Archbishop  of 

YOKK. 

parcel  of  the  rectory,  at  a  rent  below  the  annual  value; 
and  such  contract  was  stated  to  have  been  carried  into 
execution.  The  additional  counts  were  four:  First, 
stating  the  contract  to  have  been  between  Boisoerhank 
and  Unwin  only,  but  with  the  privity  of  Wright.  Second, 
merely  stating  the  contract  to  have  been  between  Bower- 
hank  and  Unwin,  Third,  stating  the  simony  to  consist 
in  Unwin  agreeing  to  take  100/.  per  annum  only,  from 
BowerbanJc,  for  the  profits  of  the  benefice.  Fourth,  stating 
that  Bowerhank  took  a  resignation  bond  from  Unwin  [a). 
The  grounds  of  the  present  application  were,  that  the 
Judge's  order,  in  effect,  enabled  the  crown  to  declare 
for  new  causes  of  action,  when  it  was  too  late  to  do  so ; 
and  that,  at  all  events,  the  learned  judge  ought  to  have 
given  the  defendants  the  costs  of  preparing  for  trial 
at  the  assizes. 

Hill  now  shewed  cause.  The  objections  should  have 
been  taken  on  the  summons.  The  defendants  cannot 
apply  now  to  set  aside  an  order,  under  which  they 
have  themselves  taken  an  indulgence.  The  crown  may 
amend  at  any  time :  The  Attorney -General  v.  Hen- 
derson  [b).  Supposing  that  the  additional  counts  were 
upon  new  causes  of  action,  the  King  is  not  bound  by 
the  statute  of  Westminster  the  second  (13  Ed,  l,st.  1.  c.o* 
s.  2.),  which  limits  the  time  for  bringing  quare  impedit 


(a)  See  note  [b)  at  the  end  of  :he  case. 

D  d  4 


{bj  5  Anstr,  714. 
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,1834.       to  six  months  (^).     But  the  causes  of  action  are  not 

"~  "      different ;  they  only  vary  the  mode  of  statins  one  and 
The  KiKG  ^        J       J        J  & 

against       the  Same  cause.    As  to  the  costs  of  withdrawing  the 

The  .  .  ^ 

Archbishop  of  record,  the  Court  cannot  order  the  King  to  pay  costs. 

And  if  this  were  otherwise,  there  was  no  ground  for 
requiring  them,  since  the  crown  was  not  applying  for 
an  indulgence,  but  exercising  a  prerogative. 

White,  contra.  In  the  Attorney-General  v.  Hender- 
son (Z>),  the  crown  paid  costs,  even  on  moving  to  amend 
a  revenue  information  in  the  Exchequer.  The  crown 
here  ought  not  to  have  been  allowed  to  make  the  amend- 
ments, for  the  new  counts  introduce  new  causes  of 
action.  The  first  additional  count  states  a  contract 
between  Boisoerharik  and  Unwin,  with  the  privity  of 
Wright,  and  for  his  benefit.  If  that  is  not  an  agree- 
ment with  Wright  (which  may  be  a  question,  and  in 
which  case  the  count  does  not  differ  from  the  preceding 
one),  it  is  an  agreement  between  different  parties  from 
those  mentioned  in  the  former  count,  and  therefore  a 
distinct  contract,  and  a  separate  cause  of  action.  The 
parties  mentioned  in  the  subsequent  counts  are  also 
different  from  those  in  the  first.  [Patteson  J.  No 
doubt  they  state  different  contracts,  but  that  does  not 
make  the  cause  of  action  different.  The  cause  of  action 
is  the  recovery  of  the  presentation.  Only  one  thing  can 
be  recovered.]  But  the  ground  assigned  is  different. 
\_Patteson  J.  It  is  only  a  different  mode  of  laying  the 
same  ground  of  action,  namely  the  right  of  presentation 

(a)  The  statute  does  not  bind  the  King,  Jlro.  Abr.  Qucire  Impedit, 
pi.  59.  Flowd.  21 4.  Nor  any  otiier  person,  in  the  case  of  sinnony, 
Winchcovibe  v.  Fullestan,  Noijs  Bep.  25.  S.  C  Hob.  167.,  ed.  1671. 
See  Vin.  ylbr.  Fresenla'.ion  Y.  c. 

(6)  3  Anslr.  7 1 4. 

by 
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by  reason  of  a  simoniacal  contract,  which  contract  is 
differently  described  in  the  different  counts.]  This  is  a 
penal  proceeding,  and  in  Wright  v,  Ager  («),  the  Court 
of  Common  Pleas  would  not  allow  new  counts  to  be 
added  in  a  penal  action,  after  the  second  term.  [^Pat- 
teson  J.  The  attempt  there  was  to  add  counts  on  a 
different  statute,  and  for  a  different  penalty.] 


1834.. 


The  Kino 

agninst 
The 
Archbishop  of 

YOKK. 


Lord  Denman  C.  J.  This  was  an  application  to  a 
judge  at  chambers  for  an  indulgence  and  an  exercise  of 
his  discretion.  The  Court  has  hardly  authority  to 
interfere,  at  least  it  could  not  do  so  with  propriety.  I 
must,  however,  add,  that  I  think  the  learned  judge  did 
rightly  in  allowing  the  amendment,  and  that  he  could 
not  impose  the  condition  of  costs  being  paid  by  the 
crown  in  respect  of  the  bygone  transaction.  The  rule 
will  be  discharged. 


LiTTLEDALE  J.  Concurred. 

Patteson  J.  I  am  of  the  same  opinion,  and  I  must 
protest  against  the  doctrine  being  received,  that,  wherever 
a  judge  has  exercised  his  discretion  upon  a  matter 
brought  before  him  at  chambers,  his  decision  may  be 
reviewed  by  the  court  on  motion.  If  this  w^ere  allowed, 
every  order  made  at  chambers  might  be  brought  before 
the  Court. 

Williams  J.  concurred. 

The  Court  discharged  the  rule,  but  allowed  the  costs 
of  amendment  as  of  course  (Jb), 

(a)  5  B.  Moore,  530. 

(6)  The  original  declaration  and  additional  counts  in  the  above  case 
were  as  follows  : — (See  the  references  to  precedents,  in  10  JVentiv.,  Index 
to  the  title  Quare  Impedit,  pp.  xiii.,  xiv.) 

«  Not- 
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1834.  "  Nottinghamshire,  to  wit.    Edward  Archbishop  of  York,  John  Wright) 

the  Rev.  William  Bowerbank,  and  the  Rev.  Joseph  Boiling  Unwin,  were 

The  Kino      summoned  to  answer  to  our  Lord  the  now  King  in  a  plea,  that  they 

against         permit  him  to  present  a  fit  person  to  the  churcli  of  the  rectory  of  Langar 
The 

Archbishop  of  county  of  Nottingham,  which  is  void,  and  in  his  gift,  &c.  And 

York.  whereupon  the  said  Lord  the  King,  by  Sir  William  Home  Knt.,  Attorney- 
General  of  the  said  Lord  the  King,  who  for  our  said  Lord  the  King 
prosecutes  in  this  behalf,  says," — (The  declaration  then  proceeded  to  state 
that  the  Lord  Viscount  Howe,  now  deceased,  being  seised  in  fee  of  the 
advowson,  presented  Edward  Gregory  his  clerk,  who  on  such  presentation 
was  admitted,  &c.  That  Lord  Howe's  interest  in  the  advowson  came  by 
assignment  to  the  said  John  Wright,  who  thereby  became  seised  of  the 
advowson  in  fee  :  and  that  afterwards,  to  wit,  &c.  a  part  of  the  estate,  &c. 
of  Wright  in  the  advowson,  to  wit,  the  right  to  the  then  next  presentation, 
came  by  grant  to,  and  vested  in,  the  said  William  Bowerbank;  and  that 
the  church  afterwards  became  vacant  by  the  death  of  Edward  Gregory. 
The  declaration  then  went  on  as  follows  :  — )  "  And  the  said  Attorney- 
General  further  saitb,  that  the  said  church  of  the  rectory  of  L.  was  and  is 
a  benefice  with  the  cure  of  souls"  (in  the  third  additional  count  it  was 
stated  to  be  of  large  yearly  value,  to  wit,  of  the  yearly  value  of  GOOl.)  ; 
"  and  after  the  death  of  the  said  E.  G.,  and  after  the  said  church  so  became 
vacant,  and  whilst  the  same  continued  so  vacant  as  aforesaid,  and  whilst 
the  said  John  Wright  and  William  Bowerbank  were  so  interested  in  the  said 
advowson  as  aforesaid,  to  wit,  on,  &c.  (December  19th,  1824),  it  then  and 
there  belonging  to  the  said  William  Bowerbank  to  present  a  fit  person  to 
the  said  church,  to  wit,  at,  &c.,  a  certain  corrupt,  simoniacal,  and  unlawful 
contract  and  agreement  was  made  by  and  between  the  said  John  Wrighty 
and  the  said  William  Bowerbank,  and  the  said  Joseph  Rolling  Unwin, 
contrary  to  the  statute  in  that  case  made  and  provided,  that  is  to  say,  that 
for  and  in  consideration  of  the  said  J.  R.  U.  then  and  there  corruptly, 
simoniacally,  and  unlawfully  bargaining  and  agreeing  with  the  said  J.  W. 
and  W.  B.,  that  the  said  J.  R.  U.  should  grant  and  execute  a  certain 
corrupt,  simoniacal,  and  unlawful  lease  to  the  said  J.  W.,  to  wit,  a  lease 
as  herein-after  mentioned,  the  said  W.  B.  should  present,  and  that  the 
said  J.  W.  and  W.  B.  should  cause  and  procure  the  said  J.  R.  U.  to  be 
instituted  and  inducted  into  the  said  church  ;  and  that  forthwith  after  such 
presentation,  institution,  and  induction,  he  the  said  J.  R.  IT.  should  and 
would,  in  consideration  of  such  presentation,  and  of  having  been  so  caused 
and  procured  to  be  instituted  and  inducted  as  aforesaid,  make  and  execute, 
and  seal  and  deliver  to  the  said  J.  W.  as  his  act  and  deed,  a  lease  for  a 
certain  term,  to  wit,  for  the  term  of  ninety-nine  years,  in  case  the  said 
J.  R.  U.  should  so  long  live  and  continue  rector  of  the  said  rectory,  of 
divers,  to  wit,  324  acres  of  the  lands,  parts  and  parcels  of  the  said  rectory, 
at  a  much  less  rent  than  the  same  were  then  and  there  reasonably  worth, 
to  wit,  at  the  annual  rent  of  170/.,  when  in  truth  and  in  fact  the  same 
were  then  and  there  reasonably  worth  a  much  greater  and  larger  annual 

rent, 
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rent,  to  wit,  the  annual  rent  of  600/.,  contrary  to  the  statute  in  such  case, 
&c.  And  thereupon  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, at,  &c.  the  said  J.  R.  U.  was  presented  to  the  said  church  by  the 
said  W.  B.,  and  he  was  then  and  there  instituted  and  inducted  into  the 
said  church  as  rector  thereof,  in  pursuance  of,  and  upon  and  in  furtherance 
of,  the  said  corrupt,  simoniacal,  and  unlawful  terms  aforesaid,  and  contrary 
to  the  said  statute.  And  thereupon  the  said  J.  R.  U.,  in  further  pur- 
suance of  and  in  furtherance  of  the  said  corrupt,  simoniacal,  and  unlawful 
contract  and  agreement,  afterwards,  to  wit,  on,  &c.  {February  12th, 
1825),  at,  &c.  did  make,  and  execute,  and  seal,  and  as  his  act  and  deed 
deliver  to  the  said  J.  W.  such  corrupt,  simoniacal,  and  unlawful  lease 
as  aforesaid  for  the  said  term,  and  of  the  said  lands,  parts  and  parcels  of 
the  said  rectory,  and  at  and  for  the  said  small  and  unreasonable  rent  as 
aforesaid,  that  is  to  say,  a  lease  thereof  from  the  said  J.  R,  U.  to  the  said 
J.  W.f  to  hold  the  same  to  the  said  J.  IF.  as  from  the  1 1th  day  of  October 
then  last  past,  for  and  during  and  unto  the  full  end  and  term  of  ninety- 
nine  years  thence  next  ensuing,  and  fully  to  be  complete  and  ended,  in 
case  the  said  J.  R.  U.  should  so  long  live  and  continue  rector  of  the  said 
rectory  of  Langar,  at  and  under  the  said  small  and  unreasonable  rent,  to 
wit,  the  yearly  rent  of  170/.,  contrary  to  the  said  statute,  and  the  said 
J.  W.  then  and  there  accepted  and  received  the  same  from  the  said 
J.  R.  U.  upon  and  in  pursuance  of  the  said  corrupt,  simoniacal,  and 
unlawful  contract  and  agreement  as  aforesaid,  contrary  to  the  said  statute, 
and  whereupon  and  whereby  the  said  last  mentioned  presentation,  institu- 
tion and  induction  then  and  there  became,  and  were  and  are  respectively 
wholly  void,  and  whereby  the  said  church  was  and  continued  so  vacant  as 
aforesaid.  And  the  said  Attorney- General  further  saith,  that  the  said 
church  having  become  so  vacant  by  the  death  of  the  said  Edward  Gregory 
as  aforesaid,  and  by  reason  of  the  said  several  premises,  it  thereupon  did 
then  belong  to  our  said  late  Sovereign  Lord  George  the  Fourth,  and  now 
belongs  to  our  Lord  the  now  King,  to  present  a  fit  person  to  the  said 
church  so  void  ;  but  that  the  said  archbishop,  and  the  said  J.  W. ,  and 
W.  jB.,  and  J.  R.  U.  unjustly  hinder  the  said  Lord  the  now  King  from 
presenting  a  fit  person  to  the  said  church. 

The  second  (and  first  additional)  count  stated,  that  "  a  certain  corrupt, 
simoniacal,  and  unlawful  contract  and  agreement  was  made  by  and 
between  the  said  W.  Bowerbank  and  the  said  J.  R.  Unwiuy  [with  the 
privity,  cojuent,  and  approbation  of  the  said  John  Wright^  that  the  said 
W.  B.  should  present  the  said  J.  R.  U.  to  the  said  church  so  being  vacant 
as  aforesaid,  and  cause  and  procure  him  to  be  instituted  and  inducted 
into  the  same  church,  and  that  in  consideration  thereof  the  said  J.  R,  XJ. 
should  make  and  execute,  and  seal  and  deliver  to  the  said  J.  W.  as  his 
act  and  deed  a  lease,"  &c.  The  rest  of  the  count  did  not  materially  diflfer 
from  the  first. 

The  third  count  was  similar  to  the  second,  only  omitting  the  words 
between  brackets. 

The 
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1834. 


The  King 

against 
The 
Archbishop  of 
You.K. 


The  fourth  count  began  like  the  preceding  ones,  and,  after  an  averment 
that  the  said  church  of  the  rectory  of  L.  was  and  is  a  rectory  with  the 
cure  of  souls,  of  a  large  yearly  value,  to  wit,  &c.  went  on  to  state  a  con- 
tract between  Bowerhank  and  Unwin,  that  Bowerbank  should  present  Unwin, 
&c.  "  and  cause  and  procure  him  to  be  instituted  and  inducted  into  the  same 
church,  and  that  the  said  J.  R.  U.  should  take,  have,  and  receive  to  his  own 
use  a  part  only  of  the  yearly  profits  of  the  said  benefice,  to  wit,  the  sum  of 
100/.  a  year,  part  thereof,  and  that  the  said  W.  J?.,  in  consideration  of 
his  presenting  the  said  J.  R.  JJ.  to  the  said  church  so  being  vacant  as  afore- 
said, and  causing  and  procuring  him  to  be  instituted  and  inducted  into 
the  same  church,  should  take,  have,  and  receive  to  bis  own  use  the  residue 
of  the  profits  of  the  said  benefice,  contrary  to  the  statute  in  such  case,"  &c. 
And  after  stating  the  presentation,  institution  and  induction,  in  pursuance 
of  the  contract,  it  went  on  to  allege  that  Unwin,  in  further  pursuance,  &c. 
afterwards,  to  wit,  on,  &c.  "  and  from  thence  for  a  long  space  of  time,  to 
wit,  for  the  space  of  four  years  then  next  following,  did  take,  have,  and 
receive  to  his  own  use  a  part  only  of  the  yearly  profits  of  the  said  benefice, 
to  wit,  the  sum  of  100/.  a  year,  part  thereof;  and  the  said  W.  in 
further  pursuance,  &c. ,  did,  during  all  the  time  last  aforesaid,  take,  have, 
and  receive  to  his  own  use  the  residue  of  the  profits  of  the  said  benefice, 
amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of,  &c.  to  wit,  at,  &c. 
contrary  to  the  said  statute."  Whereupon  and  whereby  the  presentation, 
&c.  became  void,  &c.    Conclusion  as  before. 

The  fifth  count  stated  the  contract  to  be  between  Bowerbank  and  Unwin, 
that  Bowerbank  should  present,  &c.  (as  before),  and  that  in  consideration 
thereof,  Unwin  "  should  make  and  seal,  and  as  his  act  and  deed  deliver 
to  the  said  W.  B.  a  certain  writing  obligatory  in  a  large  penal  sum,  to 
wit,  the  penal  sum  of  5000/.  of  lawful  money,  &c.,  conditioned  (amongst 
other  things)  for  his  the  said  J.  R.  U.'s  resigning  the  said  benefice  within 
six  months  after  notice  in  writing  for  that  purpose  from  the  said  W.  B., 
contrary  to  the  statute  in  such  case,"  &c.  It  then  alleged  the  presentation, 
institution,  and  induction,  in  pursuance  of  the  last-mentioned  contract; 
and  that  J.  R.  U.,  in  further  pursuance  of  the  same,  afterwards,  to  wit, 
on,  &c.  "  did  make  and  seal,  and  as  his  act  and  deed  deliver  to  the  said 
W,  B.  a  certain  writing  obligatory  in  a  large  penal  sum,  to  wit,  the  penal 
sum  of  5000/.  of  like  lawful  money,  conditioned  (amongst  other  things)  for 
his  the  said  J".  R.  ZJ.'s  resigning  the  said  benefice  as  aforesaid;  and  the 
said  IV.  B.  then  and  there  accepted  and  received  the  said  writing  obliga- 
tory of  and  from  the  said  J.  R,  tl.,  upon  and  in  further  pursuance  of  the 
said  last-mentioned  corrupt,  simoniacal,  and  unlawful  contract  and 
agreement,  contrary  to  the  said  statute ;  whereupon  and  whereby,"  &c. 
The  rest  of  the  count  was  like  the  preceding. 

The  declaration  concluded:  — "  Whereupon  the  said  Attorney- General 
saith  that  the  said  Lord  the  King  is  prejudiced,  and  hath  sustained 
damage  to  the  amount  of  1000/.,  and  this  he  is  ready  to  verify." 

The 
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The  pleas,  pleaded  before  the  adding  of  the  new  counts,  were,  —  a 
disclaimer  by  the  Archbishop  ;  pleas  by  Wright  and  Bowerbank,  traversing 
the  simoniacal  contract  between  Wright,  Bowerbank,  and  Unwin ;  plea, 
by  Univin,  the  same,  with  a  protestando  (but  see,  now,  the  First  General 
Rules  of  Pleading,  Hil.  T.  4  W.  4,  No.  12.  5  B.  <^  Ad.  v.),  as  to  several 
of  the  other  matters  alleged  in  the  first  count. 

Subsequently  to  the  decision  above  reported,  Mr.  U7iwin  vacated  the 
living,  and  the  cause  was  never  tried. 


1834. 


The  King 
against 
Tlie 
Archbishop  of 
York. 


The  Right  Honourable  George  Lord  Viscount 
MiDDLETON,  Sir  George  Shiffner,  Baronet, 
and  Inigo  Thomas,  Esquire,  against  William 
Lambert. 

I^EBTfor  the  several  sums  of  Sd.  and  Sd.,  for  tolls  al-  Under  charters, 


ffrantm<r  to  a 


leged  to  be  due  from  the  defendant  for  the  passing  Jiean  a.fd  chap- 

of  carts  laden  with  ale  or  beer,  and  drawn  by  two  Jj^d  all  their 

horses,  on  the  31st  of  May  1830,  and  the  23d  of  June  "^^^f^fj^ 

1830  ;  and  also  the  full  sum  of  ^d.  for  the  toll  for  the  P^.^'^s^'  f 

ininage,  &c.  in 

passage  of  certain  sheep  on  the  said  23d  of  June,    Plea,  city  and  bo- 
rough, fair,  and 

the  general  issue.    On  the  trial  at  York,  at  the  Spring  market,  in  the 

passage  of 

assizes  1832,  h&hve  Alderson  J.,  a  verdict  was  found  bridges,  and  all 
for  the  plaintiffs  for  the  sum  of  6^/.,  the  amount  of  the  in  afl^places^^^' 
toll  for  the  passage  of  the  carts,  and  for  the  defendant  ^n^/fllr' their 
as  to  the  other  tolls,  with  leave  for  the  defendant  to      t^';'^"' of 

'  lands  included 

enter  a  verdict  generally,  and  for  the  plaintiffs  to  in-     the  charters 

^  IS  exerrpt  from 

crease  the  verdict  by  the  toll  for  the  sheep,  subject  to  market  toll  and 

toll  traverse, 

the  opinion  of  this  Court  upon  the  following  case:  —      njt  only  for 

rT-ii         i'-rYii*i-ir  I  articles  going 

1  he  plaintins  derived  title  Irom  the  crown  to  the  to  or  coming 

from  the  lauds 
for  the  neces- 
sary manurancc  and  enjoyment  of  them,  but  also  for  goodi  t;ent  out  or  coming  in  for  the 
purpose  of  merchandize. 

Quaere,  whether,  in  the  latter  case,  the  ex:mption  cculd  hare  been  claimed  by  ecclesi- 
astical persons. 

Quaere,  also,  whether  the  exemption  from  toll  claimable  at  common  law  by  ecclesiastical 
persons  and  tenants  in  ancient  demesne,  extends  to  goods  bought  and  sold,  or  carried,  tor 
the  mere  purpose  of  trade. 

following 
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1834.       following  tolls  at  Boroiighbridge,  payable  as  tolls  tra- 
verse,  viz.  Sd.  for  every  loaded  cart,  and  Sd.  for  every 

Lord 

MiDDLF.TON  score  of  sheep.  They  proved,  as  in  the  case  of  Pelliam 
Lambert.  V.  Pickersgill  (fl)  (in  which  the  right  to  the  toll  in  ques- 
tion was  argued  and  established),  that  the  manor  of 
Boroughhridge  was  parcel  of  the  possessions  of  the  crown 
at  the  Conquest,  and  continued  to  be  parcel  of  the  pos- 
sessions of  the  crown  of  England  and  of  the  duchy  of 
Lancaster  respectively,  to  the  reign  of  King  Charles  the 
First,  who  severed  the  manor  from  the  tolls,  which  had 
been  annexed  to  the  duchy  of  Lancaster^  under  which 
the  plaintiffs  now  claimed  as  lessees. 

The  defendant  did  not  deny  the  general  right  of  the 
plaintiffs  to  take  the  tolls  above  mentioned,  but  claimed 
a  special  exemption  under  several  grants  and  confirm- 
ations from  the  crown,  and  in  support  of  such  claim  he 
gave  in  evidence  various  charters;  and  first  a  charter 
of  33  Ed*isi\  l.(^),  inspecting  and  confirming  a  charter 
of  Henry  3.,  inspecting  and  confirming  a  charter  of 
Henry  1.,  which  last  charter  (as  recited)  contains  the 
following  amongst  other  clauses. 

"  Henricus  Rex  Anglice,  archiepiscopis,  episcopis, 
abbatibus,  consulibus,  proceribus,  et  universis  fidelibus 
suis  Francis  et  Anglis  totius  Angltce,  salutem.  Pos- 
sessiones  et  dignitates  et  libertatis  consuetudines  quas 
habuit  Ehoraci  Ecclesia,  concedo,  et  regia  auctoritate 
praesenti  carta  confirmo,  sicut  hie  subscriptae  sunt. 
Sub  regibus  antiquis  et  archiepiscopis,  et,  quod  plerique 
meminisse  possunt,  Edwardo  rege  et  Aldredo  archie- 
piscopo,  fuit  Ecclesiae  Sancti  Petri  consuetudo  egregiae 

(t)  J  r.  i2.  6G0. 

(6)  The  copy  used  by  the  plaintiffs  purj)orted  to  be  taken  from  the  ori- 
ginal record  of  Chancery  preserved  in  the  Tower. 

libertatis." 
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libertatis/'  {a)  — Canonici  S^',  Petri  in  Hird  {b)  id 
est  domestica  vel  intri.nseca  familia  appellabantur 
Terra  Canonicorum  proprie  Mensa  5^*.  Petri  (c)  De- 
nique  si  quid  in  ecclesia,  vel  in  cimiterio,  vel  in  do- 
niibus  canonicorum,  vel  in  terris  eorum,  injuste  agerent 
aut  ipsi  canonici  adversiis  se  invicem,  aut  adversus 
alios,  vel  alii  adversus  canonicos,  vel  adversils  alios, 
forisfactura  nulla  archiepiscopo  sed  tota  canonicis  judi- 
cabatur.  Archiepiscopus  autem  in  rebus  canonicorum 
hoc  tantum  juris  habebat,  quod,  defuncto  canonico,  ipse 
aliis  praelationes,  et  prsebendas  praebeat ;  nec  tamen 
sine  consilio  et  assensu  decani  et  capituli.  Si  vero 
archiepiscopus  adversus  apostolicum  vel  regem  com- 
mitteret,  ad  quod  redimendum  vel  pacificandum  pe- 
cunia  opus  esset,  nihil  tamen  canonici  archiepiscopo, 
praeter  suam  voluntatem,  darent ;  et  pecunia  canoni- 
corum et  hominum  eorum  pro  commisso,  vel  debito 
archiepiscopi,  nec  etiam  in  namium  caperetur.  Habe- 

(a)  The  charter  proceeds  as  follows: — Si  quis  enim  quemlibet, 
cujuscunque  facinoris  aut  flagitii  reum  et  convictura  infra  atrium  ec- 
clesiae  caperet  et  retineret,  universali  judicio  sex  centum  emendebat.  Si 
vero  infra  ecclesiam,  duodecera  hundreth  ;  infra  Eboracum,  octodecem. 
Po2nitentia  quoque  de  singulis,  sicut  de  sacrilegiis  injuncta,  in  hundreth 
octo  librae  continetur.  Quod  si  aliquis,  vesano  spiritus  agitatu,  dia- 
bolico  ausu  quemquam  capere  prassumeret  in  cathedra  lapidea  juxta 
altare,  quam  Anglici  vocant  Fridstoll,  id  est  cathedra  quietudinis  vel 
pacis,  hujus  tarn  flagitiosi  sacrilegii  emendatio  sub  nullo  judicio  erat,  sub 
nuUo  pecuniae  numero  claudebatur ;  sed  apud  Anglos,  Boteles,  hoc  est, 
sine  emenda,  vocabatur.  Has  emendae  nihil  ad  archiepiscopum,  sed  ad 
canonicos  pertinebant.  Canonici  Sancti  Petri,"  &c.  (as  above.  The 
next  three  lines  are  printed  without  punctuation,  exactly  as  they  appear  in 
the  plaintiffs'  copy.)  The  whole  is  set  out,  (but  with  some  slight  varia- 
tions), in  Dugdales  Monasticon,  vol.  vi.  p.  1180,  (ed.  1828.  by  Caley, 
Ellis,  and  Bandinel),  from  a  register  in  the  possession  of  the  dean  and 
chapter  of  York, 

(6)  See  Spelmaris  Glossary,  Sd  ed.  in  voc.  Hird. 

(c)  As  to  land  "  mensas  unita,"  see  the  judgment  of  Sir  W.  Scottj  in 
The  Duke  of  Portland  v.  £ingham,  I  Hagg>  Consist,  Rep,  \Qi, 

bant 
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1834.       bant  canonici  in  domibus,  et  in  terris  suis,  soccam,  et 
~Lord"       saccam,  to),  et  theam,  intol  et  uttol,  et  infangentheof,  et 
MiDDLETON     omnes  easdem  honoris  et  libertatis  consuetudines,  quas 

against 

Lambeht.  ipse  rex  in  terris  suis  habebat,  et  quas  archiepiscopus 
de  Domino  Deo  et  de  rege  tenebat:  hoc  etiam  ampliiis, 
quod  nemo  de  terra  canonicorum  S.  Petri  wapentac- 
mot,  nec  tridingmot,  nec  schiresmot  sequebatur;  sed 
calumpnians  aut  calumpniatus,  ante  ostium  monas- 
terii  S.  Petri  rectitudinem  et  recipiebat,  et  faciebat. 
Hoc  autem  a  rehgiosis  principibus,  et  bonis  antecesso- 
ribus,  sic  provisum  est,  quatenus  canonici  placitantes, 
pulsato  signo,  ad  horas  canonicas  cito  possent  regredi ; 
archiepiscopo  xerb  per  seneschallos,  et  prsefectos,  et 
milites  suos,  facilius  erat  prsedicta  placita  sequi,  et 
tenere.  Si  verb  aliquis  terram  aliquam  Sancto  Petro 
daret,  vel  venderet,  neo  postea  soccam  vel  saccam,  tol, 
aut  theam  in  ilia  ch^mabat ;  sed  easdem  consuetudines, 
quas  et  aha  terra  Sancti  Petri,  ista  habebat;  tantum 
amoris  et  reverenti^  antecessores  nostri  huic  sanctae 
principis  apostolorum  ecclesise  deferebant."  {a) 

The  case  then  set  out  a  part  of  the  charter  of  Henry 

(a)  The  remaining  part  of  the  charter  is  as  follows :  — «  Quando 
autem  rex  congregabat  exercitum,  unus  homo  tantum  praeparabatur,  de  tota 
terra  canonicorum,  cum  vexillo  Sancti  Petri,  qui,  si  burgenses  in  exercitum 
irent,  dux  et  signifer  eos  praecederet ;  sine  burgensibus  vero  nec  ipse  iret. 
Hanc  etiam  consuetudinem  sive  dignitatem  habebant  canonici  Sancti 
Petri  ab  antecessoribus  regibus,  nominatim  quoque  a  rege  Edwardo,  con- 
cessam,  et  confirmatam,  ut  nullus  de  familia  regis,  vel  de  exercitu  ejus,  in 
propriis  domibus  canonicorum,  nec  in  civitate,  nec  extra,  hospitetur. 
Ubicunque  fit  duellum  Eboraci,  juramenta  debent  fieri  super  textum  vel 
super  reliquias  ecclesiae  Sancti  Petri;  et  facto  duello,  victor  arma  victi  ad 
ecclesiam  S.  Petri  ofFerat,  gratias  agens  Deo  et  Sancto  Petro  pro  victoria. 
Si  canonici  vel  homines  eorum  clamorem  fecerint  in  placitis  regis,  clamor 
eorum  ante  omnem  causam  terminetur,  quantum  potest  terminari,  servata 
ecclesise  dignitate.  Testibus,  Archiepiscopo  Eborac.  W.  Gifford  episcopo 
Wynton.  li.  Bloet,  episcopo  Lincoln,  JR.  Flambard,  episcopo  Dunelm. 
W. ,  com'itc  de  JFarennd.  R.  Basset.  G.  Ride II.  S.  filio  Sigulji.  Apud 
lFt/7iton." 

the 
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the  Third  (as  recited  in  that  of  Edward  the  First),  1834. 
which,  after  ratifying  and  confirming  the  grant  and       ^  ^ 
confirmation  in  the  preceding  charters,  and  the  liberties  Middi.etok 

against 

therein  contained  and  used  by  the  said  church  down  Lambert. 
to  that  time,  proceeds :  —  "  Et  ad  declarationem  qua- 
rundam  hbertatum  in  eadem  carta  sub  quibusdam  gene- 
ralitatibus  contentarum,  et  concessionem  libertatum  ube- 
riorem,  concedimus  decano  et  capitulo  ejusdem  ecclesise, 
et  hac  carta  nostra  confirmamus  pro  nobis  et  haeredibus 
nostris,  quod  ipsi  decanus  et  capitulum  habeant  omnia 
amerciamenta  omnium  hominum  suorum  ad  ipsos  deca- 
num  et  capitulum  et  singulos  canonicos  pertinentium,  et 
fines  pro  eisdem  amerciamentis."  —  "  Volumus  eliain  et 
concedimus  pro  nobis  ethaeredibus  nostris,  quod  iidem 
decanus  et  capitulum  et  singuli  canonici  atque  eorum  suc- 
cessores  et  eorum  homines  universi  sint  quieti  in  civitate 
et  burgo,  in  foris  et  nundinis,  in  transitu  pontium  et  maris 
portuum,  et  in  omnibus  locis  per  totam  Angliam,  Hzber- 
mam,  et  Walliam,  et  omnes  terras  et  aquas  nostras,  de 
quolibet  theolonio,  tallagio,  passagio,  pedagio,  lastagio, 
stallagio,  hydagio,  wardagio,  operibus  et  auxiliis  castel- 
lorum,  murorum,  pontium  et  parcorum,  walliarum,  fos- 
satorum   et  vivariorum,   navigio,   domuum  regalium 
aedificatione,  et  omnimoda  operatione  et  custodia  cas- 
trorum,  et  de  omni  carreio  et  summagio,  nec  eorum 
carri,  carrectae  aut  equi  capiantur  ad  aiiqua  carriagia 
facienda,  et  quod  silvae  eorum  ad  praedicta  opera,  vel 
aiiqua  alia,  nullo  modo  capiantur.    Et  quod  sint  quieti 
de  omnibus  geldis,  danegeldis,  fengeld,  horngeld,  for- 
geld,  penygeld,  tethyngpeny,  hundredpeny,  miskening, 
chevagio,  cheminagio  et  herbagio,  et  de  vectigalibus  et 
tributis,  et  exercitu  et  equitatu,  et  de  omni  terreno  ser- 
VoL.  I.  E  e  vitio 
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1834;.      vitio  et  seculari  exactione,  salvo  servitio  iinius  siofniferi 
j^^j.^       secundum  quod  continetur  in  praescripta  carta  praefati 
MinDLETON    reffis  Heiirici^  proavi  nostri."  [a)    The  charter  of  Ed- 

against  ^  ^ 

Lambert.     Ward  I.  confirmed  the  preceding  charter. 

The  defendant  next  proved  certain  proceedings  in 
quo  warranto,  before  the  justices  in  eyre,  in  the  third 
Edward  III.  By  those  proceedings  it  appeared  that 
the  dean  and  chapter  of  the  church  of  St,  Peter,  York, 
were  summoned  to  answer  by  what  warrant  they  claimed 
certain  liberties.  The  defendants,  in  their  plea,  set  out 
various  clauses  of  the  aforesaid  charter  of  He?iri/  III., 
with  confirmations  thereof;  and  further  set  out  a  clause 
contained  in  a  charter  of  10  Edward  II.  (which  they 
proffered  in  court),  and  which  clause  is  as  follows :  — 

"  Prseterea,  cum  in  carta  domini  Edwardi,  quondam 
regis  AnglicE,  patris  domini  regis  nunc,  quam  proferunt, 

(«)  The  charter  then  went  on  in  the  followhig  words,  which  were  set 
out  in  the  case:  *'  Et  similiter,  quod  in  perpetuum  sint  quieti  de  sectis 
Comitatuum,  Hundredorum,  Wapentagiorum,et  Trithingoruin,  et  de  mur- 
dro  et  latrocinio,  escapio  et  concelamento,  et  hamsokne,  grithbrech,  blod- 
wyte,  fitwyte,  forstall,  leyrwite,  heogwyte  et  wardpeny,  et  bordhaJpeny,  et 
de  omnibus  auxiliis  vicecomilum  et  ministrorum  suorum,  et  de  scutagiis 
et  assisis,  et  recognitionibus  inquisitionibus  et  summonitionibus,  nisi  pro 
libertate  et  negotiis  ecclesiss  Eboraci.  Et  tunc  si  sit  placitum  inter  ho- 
mines praedicta^  ecclesiae  et  canonicos,  vel  inter  canonicos  per  se  vel  inter 
homines  per  se  ex  utraque  parte,  omnes  de  assisa  sint  de  libertate  p  sedictae 
ecclesiae,  vel  de  libertate  beat^  Marise  Eboraci,  si  illi  non  sufficiant.  Si 
vero  inter  decanum  et  capitulum  vel  eorum  aliquem,  canonicos  singulos 
vel  eorum  homines,  et  aliquem  qui  non  sit  de  libertate,  assisa  debeat 
arrainiari  et  capi,  medietas  assisee  sit  de  hominibus  libertatis  prasdictae 
ecclesiae,  et  alia  vnedietas  de  forinsecis.  Et  quod  idem  decanus  et  capi- 
tulum habeant  curiam  suam  et  justitiam,  cum  socco  et  sacca,  tol  et 
theam,  et  infangenethef  et  utfangenethef,  flemensfirth,  ordel  et  orest,  infra 
lempus  et  extra,  cum  omnibus  aliis  immunitatibus,  libertatibus,  consue- 
tudinibus  et  quietantiis  suis." 

For  explanations,  or  notices,  of  the  more  unusual  words  in  the  above 
charters,  see  CovceWs  Interpreter,  Spelman's  Glossary,  and  2  Eickes's 
Thesaurus,  p.  284. 

inter 
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inter  caetera  contineatur  haec  videlicet  clausa  in  haec  1834. 
verba,  &c.  Ac  quidam  voluntarie  intentes  (a)  libertates  ^^^^ 
et  quietantias  prsedictas  indebite  pro  viribus  impugnare  Middletok 
asserant,  et  malitiose  praetendant  libertates  et  quietantias  Lambert. 
illas  decano  et  capitulo  pro  se  et  nativis  suis  tantum- 
modo,  et  non  pro  libere  tenentibus  suis  concessas  fuisse, 
et  eas  ad  dictos  nativos  et  non  libere  tenentes  referri 
debere :  Idem  dominus  rex  pater,  &c.,  volens  hujus- 
modi  an:\biguitatem  amovere,  et  securitati  eorundem 
decani  et  capituli  ac  hominum  et  libere  tenentium 
suorum  in  hac  parte  providere,  concessit  et  declaravit 
pro  se  et  baeredibus  suis,  quod  libertates  et  quietantias 
praedictae  tarn  pro  libere  tenentibus  ipsorum  decani  et 
capituli  quam  pro  caeteris  hominibus  suis  intelligantur : 
Et  quod  iidem  decanus  et  capitulum  et  successores  sui 
praedicti  omnibus  et  singulis  libertatibus  et  quietantiis 
praedictis  tam  pro  libere  tenentibus  suis  tam  pro  caeteris 
hominibus  suis  in  perpetuum  gaudeant  et  utantur,  sine 
occasione  vel  impedimento  ipsius  regis  vel  haeredum 
suorum,  justiciariorum,  escaetorum,  vicecomitum,  aut 
aliorum  ballivorum  seu  ministrorum  regis  quorum- 
cunque." 

The  record  of  the  above  proceedings,  after  setting 
out  the  plea,  proceeded  :  —  "  Et  super  hoc  dominus  rex 
mandavit  justiciariis  suis  hie  breve  suum  sub  magno 
sigillo  suo  in  haec  verba.  Edwardus^  dei  gratia.  Rex 
Anglice^  dominus  HibernicB  et  dux  Aquitanice^  justiciariis 
suis  itinerantibus  in  comitatu  Nottingham,  salutem. 
Cum  diversae  libertates  et  quietantias  per  cartas  proge- 
nitorum  nostrorum  quondam  regum  Anglice  dilectis 
nobis  in  Christo,  Decano  et  capitulo  ecclesiae  beati  Petri 
JEboraci  sint  concessae,  et  nos  nuper  cartas  illas  per 
cartam  nostram  confirmavimus,  et  concessimus  eisdem 

(a)  Sic. 

E  e  2  quod 
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1834.      quod  licet  ipsi  vel  eorum  prsedecessores  libertatibus  et 
\^  ^        quietantiis  praedictis  antea  plene  usi  noii  fuerint,  iidem 
MiDDLETON    tamen  decanus  et  capituliira  et  successores  sui  eisdem 

against 

Lambert.  libertatibus  et  quietantiis  extunc  gauderent  et  uterentur, 
prout  in  cartis  et  confirmatione  praedictis  plenius  con- 
tinetur;  vobis  mandamus  quod  praedictos  decanum  et 
capitulum  ac  singulares  canonicos  ecclesiae  praedictae 
libertatibus  et  quietantiis  hujusmodi  coram  vobis  in 
itinere  praedicto  uti  et  gaudere  permittatis  et  eas  eis 
allocetis,  juxta  tenorem  cartarum  confirmationis  et 
concessionis  praeclictarum.  Teste  me  ipso  apud  Kenil- 
worth,  vicesimo  die  Novembris,  anno  regni  nostri  tertio. 

Et  petunt  quod  libertates  et  quietantiae  praedictae 
juxta  tenorem  mandali  domini  regis  eis  allocentur.  Ita 
praedicti  decanus  et  capitulum  ad  praesens  eant  inde  sine 
die,  salvo  jure  regis,  &c. 

The  above  several  charters  were  further  confirmed  by 
charters,  3  &  7  -K.  2. ;  and  the  right  to  the  tolls  was 
admitted  (for  the  purpose  of  this  cause  only)  to  have 
been  in  the  crown  till  after  the  date  of  the  last  charter. 
The  said  several  charters  were  accepted  by  the  dean 
and  chapter,  and  they  have  constantly  exercised  the 
jurisdiction  thereby  granted  to  them  within  the  liberty 
of  St.  Peter ;  and  they  have  been  accustomed,  for  many 
years  back,  to  grant  to  the  tenants  of  the  liberty  what 
are  called  charters  of  exemption,  in  the  following 
form  :  — 

Liberty  of  St.  Peter  of  Yorlc. — Whereas  the  dean  and 
chapter  of  the  cathedral  and  metropolitical  church  of 
St.  Peter  of  York,  and  their  successors,  and  the  men 
and  tenants^,  and  all  other  the  inhabitants  within  the 
liberty  of  the  said  dean  and  chapter,  by  custom  before 
the  reign  of  King  Edward  the  Confessor,  had  and 

enjoyed 
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enjoyed  several  remarkable  liberties  and  immunities,  1834, 
and  were  acquitted  of  and  from  payment  of  all  and  all  "iTrd" 
manner  of  tolls,  tonnage,  pontage,  murage,  pedage,  Middleton 

against 

smallage,  and  stallage  whatsoever,  in  all  fairs  and  Lambert. 
markets  within  the  realm  of  England f  Ireland,  and  the 
dominion  of  Wales,  which  the  charter  made  to  the  dean 
and  chapter  of  the  said  church  by  King  Henry  the  First 
ratifies  and  confirms,  and  the  same,  as  well  by  several 
other  charters  made  since  as  by  several  acts  of  parlia- 
ment, have  been  ratified  and  confirmed,  as  by  the  same 
charters  and  statutes  doth  fully  and  at  large  appear : 
Now  know  ye,  that  I  Henrij  John  Dickens,  Esq., 
steward  of  and  to  the  said  dean  and  chapter,  do  by  the 
authority  incident  to  the  said  office  of  steward,  hereby 
certify  to  all  whom  it  may  concern,  that  the  bearer 
hereof,  William  Lambert  of  Helperby,  common  brewer, 
is  an  inhabitant  within  the  liberty  of  the  said  dean  and 
chapter,  and  is  to  have  and  enjoy  the  benefit  of  all 
franchises  and  privileges  within  the  said  charters 
contained,  to  the  men  and  tenants  of  the  said  liberty 
appertaining,  and  is  to  be  toll  free  in  all  places  in 
England,  Ireland,  and  Wales.  In  testimony  of  which,  I 
have  hereunto  set  the  seal  of  the  said  office,  the  20th 
day  of         &c.  (6  G.  4.) 

The  defendant  had  one  of  these  charters  when  the 
toll  in  question  was  demanded.  He  had  resided  many 
years  at  Helpcrhy  in  the  county  of  York,  in  which  place 
the  dean  and  chapter  had  various  possessions  at  the  time 
when  Domesday  Book  was  made  out.  The  case  then 
set  out  the  passage  of  Domesday  Book  {a)  stating  the 
quantity  and  description  of  land  held  by  the  church  of 


(rt)  See  fol,  303.  of  the  copy  published  by  the  Record  Commission. 

E  e  3  ,  Si. 
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1834.      SL  Peter  in  Helperhy.{a)    Helperhy  is  a  manor  within 
j^^^^       the  liberty  of  St,  Peter,  and  parcel  of  the  possessions  of 
MiDDLETON    the  dean  and  chapter.    The  inhabitants  of  Helverby 

against 

Lambert.  attend  at  the  quarter  sessions  held  for  the  liberty  of 
St,  Peter,  to  serve  on  juries  there.  The  constable  at- 
tends there.  The  surveyors  of  highways  for  Heljperhy 
are  appointed,  and  public  houses  licensed  there.  All 
the  land  in  Helperhy  is  copyhold  of  the  manor.  The 
defendant  is  lessee  for  twenty-one  years  of  the  manor 
under  the  dean  and  chapter ;  he  has  resided  for  several 
years  in  his  own  house,  which  is  built  on  copyhold  land 
held  of  the  manor,  and  he  occupies  from  130  to  150 
acres  of  land,  his  own  estate,  both  arable  and  pasture, 
within  and  held  as  copyhold  of  inheritance  of  the  said 
manor.  He  also  carried  on  very  considerable  business 
as  a  brewer  on  the  premises  so  occupied  by  him,  and 
during  such  his  occupation,  two  of  his  carts  laden  with 
ale  manufactured  by  him  as  a  common  brewer  for  sale,' 
and  half  a  score  of  sheep,  being  a  part  of  his  farming 
stock,  passed  over  the  bridge  at  Boroughbridge,  for  which 
toll  was  demanded  as  usual,  but  which  he  refused  to 
pay.  The  sheep  were  in  charge  of  the  defendant's 
servant  going  to  the  fair  at  Boroughhridge,    The  cart 

(a)  It  was  objected  in  argument  for  the  plaintiffs,  that  the  case  did  not 
shew  the  lands  in  question  to  have  been  the  property  of  the  dean  and 
chapter  at  the  time  of  the  grant  of  Henry  the  First ;  that  Domesday  Book 
did  not  specify  the  particular  lands,  and  that  the  benefit  of  the  king's 
grant  could  not  be  extended  to  after-purchased  lands;  to  which  point  2  "Roll. 
Abr., 202.  Prerogative  le  Boy,  (T.)  pi.  1.  was  cited.  But  it  was  answered 
that  even  if  the  description  in  Domesday  were  not  sufficiently  particular, 
the  clause  beginning  "  Si  ver6  aliquis,"  &c.  in  the  last-mentioned  charter, 
(ante,  page  404.)  extended  the  privilege  to  such  lands;  and  further,  that 
the  objection  was  not  raised  at  the  trial,  when,  if  suggested,  it  could  have 
been  raet.  No  notice  was  taken  of  the  point  in  the  judgment  of  the 
Court. 

and 
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and  horses  were  also  driven  by  the  defendant's  servant 
and  by  his  orders;  one  of  the  carts  passed  over  the 
bridge  on  a  day  vi^hich  was  neither  a  fair  day  nor  a 
market  day. 

The  defendant  contended,  first,  that  the  charters  set 
out  exempted  his  and  his  servants'  cattle  and  carriages 
from  the  payment  of  any  toll  for  passing  over  the  bridge 
at  Boroughbridge,  and  that  it  was  immaterial  whether  the 
goods  conveyed  were  grown  upon  his  farm  or  not,  or 
whether  the  cattle  driven  over  the  bridge  constituted 
a  part  of  his  farming  stock  or  not;  and,  secondly,  that  at 
any  rate  the  sheep,  as  part  of  his  farming  stock,  were 
exempt. 

This  case  was  argued  in  Michaelmas  term,  1833.  {a) 

StarJiie  for  the  plaintiffs. — The  exemption  is  not  made 
out;  or  if  it  is,  it  does  not  extend  to  ale  manufactured 
by  a  common  brewer,  or  to  sheep  under  the  circumstances 
here  stated.  The  charters  must  be  construed  with  re- 
ference to  the  persons  to  whom,  and  the  exigencies  for 
which,  they  were  granted.  Charters  of  this  kind,  granted 
to  ecclesiastical  bodies,  exempt  them  from  toll,  so  far  as 
it  affects  the  use  to  be  made  of  their  lands  for  their  own 
immediate  purposes,  but  not  for  trade.  It  is  so  laid 
down  in  2  Roll,  Abr,  p.  202.  Prerogatwe  le  Roy  (T.)  pi.  2. 
"  Si  Roy  graunt  al  un  Abbot  qu'  il  et  homines  sui  sint 
quieti  ab  omni  theolonio  in  omni  foro,  et  in  omnibus 
nundinis,  et  in  omni  transitu  portuum,  viarum,  et  marium 
per  totum  regnum  nostrum  et  omnia  mercata  sua  el 
hominum  suorum,  &c.  T Abbot  et  ses  nomes  serront  sol- 
ment  quieti  a  praestatione  theolonii  in  venditionibus  et 


1834. 


Lord 

MiDDlETON 

against 
Lambeiit. 


(a)  Before  Denman  C.  J.,  Tauntouy  and  Patteson  Js.    N'ov.  19th. 

E  e  4  emp» 
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1834. 

Lord 

MlDDLETON 

agaimt 
Lambert. 


emptlonibus  per  ipsos  factis  de  necessariis  suis  ut  in  victa 
vestitu  et  similibus:  Et  hoc  ad  opus  proprium  ipsorum 
Abbatis  et  hominum  suorum,  sed  si  praedictus  Abbas 
aut  homines  sui  emptiones,  sen  venditiones  fecerint  ut 
mercatores  communes,  et  de  communibus  merchandisis 
et  ratione  merchandisarum  faciend.  debent  theolonium 
sicut  et  cseteri  mercatores  communes  non  obstante  charta 
praedicta."    The  monasteries,  Hke  other  bodies  and  in- 
dividuals, used  the  markets  and  great  fairs  for  the  pur- 
pose of  laying  in  provisions  for  their  own  use  and  to 
keep  hospitality,  and  to  these  purposes  their  exemption 
from  toll  is  referable.   In  Com.  D.  Ecclesiastical  persons, 
(D.)  (vol.  iii.  p.  5670  it  is  said  that  such  persons  shall 
be  discharged  of  tolls,  &c.  for  their  ecclesiastical  goods, 
but  it  is  afterwards  added,  that  "  toll,  &c.  may  be  taken 
of  them  if  they  merchandise;  for  the  writ  says,  dum 
meixhandizas  non  exerceant  de  eisdem"    In  ^  Inst.  9.21. 
a  case  is  cited  of  The  Abbot  of  St.  Edward's  v.  The 
Bailiff's  of  Southampton,  where  King  Henry  the  Third  had 
granted  to  the  abbot  of  L.  and  his  successors  "  quod 
ipsi  et  homines  sui  sint  quieti  ab  omni  theolonio  in  omni 
foro  et  in  omnibus  nundinis,  &c."  and  it  was  resolved 
that  the  abbot  should  have  the  privilege  by  force  of  this 
general  grant  in  this  manner;  "quod  ipsi  et  homines 
sui  sint  quieti  a  prsestatione  theolonii  in  venditionibus  et 
emptionibus  pro  suis  necessariis,  ut  in  victu,  vestitu,  et 
similibus,  et  hoc  ad  opus  proprium  ipsius  abbatis  et 
hominum  suorum."    Tenants  in  ancient  demesne  also 
pay  no  toll  for  things  arising  from  the  lands  holden  by 
that  tenure;  but  the  same  distinction  is  applied  to  them, 
and  for  a  like  reason,  2  Inst.  221  [a):  and  an  ancient 
record  is  there  cited,  which  says,  "  quod  hi  qui  clamant 


(a)  See  the  passage  cited  in  the  judgment  of  the  Court^  post,  420. 


esse 
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esse  immunes  de  theolonio  praestando,  ut  tenentes  in  J834<. 
antiquo  dominico,  vel  per  chartas  regum,  non  debent  ^ 
distringi  pro  aliquo  theolonio  pro  merchandizis  ad  usus  Middletoh 

o  gainst 

suos  proprios  emptis ;  imo  pro  merchandizis  qu'  emerint  Lambert. 

vel  vendiderint  ut  mercatores,  debent  solvere  pro  eis." 

In  Bro.  Ahr.  Toll,  pi.  1.  the  exemption  of  such  tenants  is 

said  to  be  "  pur  les  choses  provenants  de  mesmes  les 

tenements  pur  vendre  ou  achate  pur  lour  sustenance 

accordant  al  quantity  de  lour  tenements:"  and  9  H.  6. 

25.  is  cited.  («)    Filzherbert  says,  {F,  N,  B.  tit.  Writ  of 

being  quit  of  Toll,  f.  228.  A.)  that  it  appears  that  such 

tenants  "  shall  be  quit  of  toll  for  their  goods  and 

chattels  which  they  merchandise  with,  as  well  as  for 

their  other  goods ;  for  the  writ  is  general,  pro  bonis  et 

rebus  suis."    But  however  this  may  be  as  to  such  tenants, 

the  reason  does  not  apply  to  ecclesiastical  persons ;  for 

the  writ  set  out  by  Fitzkerbert,  (f.  227.  F.)  in  the  case  of 

an  ecclesiastical  person,  contains  an  express  proviso  as 

to  the  goods  exempted,  "  so  that  he  do  not  exercise  any  . 

merchandise  with  the  same."    The  lands  in  question 

clearly  belonged  to  an  institution  in  its  nature  monastic, 

for  the  charter  of  Henri/  I.  uses  these  words  of  the 

property  to  which  they  belong ;  "  terra  canonicorum 

proprie   mensa   Sancti  Petri."     Such   an  institution 

would  not  carry  on  trade ;  at  any  rate  not  that  of  a 

common  brewer  (b)  ;  nor  can  their  privilege  from  toll 

be  extended  so  far  as  to  exempt  the  ale  of  such  a  trader. 

As  to  the  sheep,  it  does  not  appear  that  they  were  bred 

upon  the  lands;  and  at  all  events,  when  once  removed 

for  sale,  they  were  like  any  other  merchandise. 

(n)  Page  25.  pi.  20.  See  also  JBro.  Abr.  Auncient  demesne,  pi.  22. 
(citing  i9  H.  6.  66.,)  where  a  quaere  is  put,  whether  the  tenants  £,hall  be 
free  from  toll  of  all  things  which  they  sell  and  buy  ? 

(i)  See,  however,  St.  31  H.  8.  c.  13.  s  32. 

Coltman 
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1834.  Coltman  contra.    The  chapter  of  Fitzherhert,  on  the 

writ  of  being  quit  of  toll,  gives  the  forms  of  writ  appli- 

Lord 

MiDDLETON    cable  to  two  classes  of  persons  who  were  exempt  at 

against  i  •  i    •      •  i 

Lambert.  common  law,  VIZ.  ecclesiastical  persons,  and  tenants  in 
ancient  demesne.  By  the  writ  relating  to  ecclesiastical 
persons,  and  Fitzherherfs  construction  of  it,  their  ex- 
emption appears  to  be  general.  Fitzherbert,  after 
stating  that  exemption,  and  setting  out  the  writ,  adds, 
(f.  227.  F.) :  "  But  Herle  J.  said  that  these  words, 
dum  merchandisas  aliquas^  &c.  were  of  no  effect, 
because,  by  his  opinion,  they  are  quit  of  all  things, 
although  they  do  merchandise :  but  now  the  statute  ol 
H,  8.  («)  is,  that  they  shall  not  merchandise."  As  to 
tenants  in  ancient  demesne,  he  states  it  to  be  a  question 
whether  they  are  exempt  from  toll  when  exercising 
merchandise,  but  adds,  as  his  own  opinion,  "  that  they 
shall  be  quit  of  toll  generally,  although  they  merchandise 
with  their  goods,"  f.  228.  E.  It  is  true  the  contrary 
has  been  held  as  to  tenants  in  ancient  demesne.  Ward 
and  Knighfs  case  (b) ;  and  in  the  case  of  the  Abbot,  of 
SL  Edward's  (c\  and  2  Roll.  Abr,  p.  202.  Prerogative  le 
Roy,  (T.)  pi.  2.,  it  seems  also  to  be  considered  that  the 
exemption  of  ecclesiastical  persons  does  not  extend  to 
general  merchandise.  But  those  authorities  apply  to 
dealings  in  a  fair  or  market,  not  to  toll  demanded 
for  passing  a  bridge.  By  the  charter  of  Henry  III. 
the  dean  and  chapter  and  their  men  are  to  be  "  quieti 
in  civitate  et  burgo,  in  foris  et  nundinis,  in  transitu 
pontium  et  maris  portuum  —  de  quolibet  theolonio,  tal- 
lagio,  passagio,"  &c.  and  afterwards,  "  de  cheminagio." 
Now  there  is  no  case  in  which  the  exemption  from  toll 
thorough  or  traverse  has  been  restricted  in  the  manner 


(a)  21  //.  8.  c.ld, 
(c)  9ilnst.  221. 


{b)  1  Leon.  231.   Cro.  El,  227.  S.  C. 


con- 
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contended  for  on  the  other  side.     In  Fitzherbert'' s  1834. 
Abridgment^  Toll,  pi.  5.  (fol.  222  a.)  toll  traverse  is  dis-  ^^^^ 
tinguished  from  market  toll ;  it  being  there  said  that    Mmni  EroN 

against 

the  king  shall  be  toll  free  in  all  markets  and  fairs  for  Lambert. 
buying  things,  &c. :  but  quaere  of  toll  traverse,  if  he 
shall  pay  that,  and  semble,  he  shall.  In  the  passage 
before  cited  from  FzfzL  N.  228.  E.,  it  is  said,  that 
forasmuch  as  tenants  in  ancient  demesne  shall  be  quit  of 
pontage,  murage,  and  passage,  it  is  conceived  that  they 
shall  be  quit  of  toll  generally,  although  they  merchan- 
dise with  their  goods.  Pontage,  therefore  (and  so  also 
toll  traverse),  is  on  a  distinct  footing  from  market  toll. 
Suppose  the  exemption  claimed  by  a  person  travelling 
on  horseback,  or  on  foot,  it  could  not  be  asked  of  him 
if  he  was  going  on  the  necessary  business  of  his  farm. 
There  is  no  authority  for  narrowing  the  effect  of  the 
general  words  of  exemption  in  the  charter  of  Henry  III.; 
and  if  their  import  is  to  be  cut  down,  the  plaintiffs 
are  to  do  it.  These  observations  apply  as  well  to  the 
sheep  as  to  the  other  goods ;  but  in  Fitzh,  N,  B.  228. 
note  b.  a  case  is  cited  («),  where,  in  an  action  for  refusing 
toll,  it  appeared  that  the  defendant,  a  tenant  in  ancient 
demesne,  bought  beasts  in  the  market,  and  used  some 
for  manuring  his  land,  and  put  some  to  pasture  to  fat- 
ten (Z>),  and  sold  them  the  next  week  in  the  market : 
the  plaintiff  offered  to  aver  that  he  bought  the  beasts  to 
resell  them,  and  resold  them  after  convenient  time:  "  the 
defendant  demurs;  but  the  opinion  of  the  Court  being 
against  him  {the  plaintiff),  he  became  nonsuit:"  and  it 
is  added,  "  so  that  it  seems  for  things  bought  for  their 

(a)  Yearh.  7  H.  4.  44. 

(6)  See  the  judgment  in  the  present  case,  post,  421.    In  the  edit.  1794 
oi  FUxh.  Ni  D,  it  is  printed,,     to  make  grases." 

sustenance, 
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1834<.      sustenance,  or  manuring  their  lands,  or  concerning  hus- 
bandrv,  they  are  discharged,  but  not  to  merchandise. 

Lord  J  ^  &     '     ^       ^  » 

MiDOLETON     and  the  merchandise  of  these  is  different  from  other 

against 

XiAMBERT.  merchandise."  The  argument  of  Hobart  in  Ward  and 
'  Knighfs  case  {a\  supports  the  same  proposition.  What- 
ever, therefore,  might  be  the  decision  here  as  to  the  ale, 
the  sheep  were  clearly  exempt.  They  are  stated  in  the 
case  to-  have  been  "  part  of  the  defendant's  farming 
stock,"  and  that  allegation  is  sufficient,  at  least  in  the 
absence  of  any  suggestion  that  they  were  bought  for 
the  mere  purpose  of  merchandise :  Savery  v.  Smith  {b). 
The  defendant  is  clearly  within  the  description  of"  eorum 
homines"  in  the  charter  of  Henry  III.,  being  a  tenant  of 
the  manor,  and  the  grant  of  Edward  II.  (set  out  in  the 
proceedings  on  quo  warranto)  declaring  "  quod  libertates 
et  quietantise  praedictag  tarn  pro  liber^  tenentibus  ipsorum 
decani  et  capituli  quam  pro  caeteris  hominibus  suis  in- 
telligantur."  That,  if  an  extension  of  the  former  grants, 
was  yet  valid,  being  made  when  the  tolls  were  still  in 
the  crown. 


Starkie  in  reply.  As  to  the  distinction  taken  between 
toll  traverse  and  market  toll,  all  the  exemptions  given 
by  these  charters  must  be  governed  by  the  same  prin- 
ciple: it  cannot  be  said  that  the  grant  takes  effect  while 
the  goods  are  in  the  market,  and  ceases  to  operate  when 
they  are  out  of  it.  The  objection,  that  trading  was  not 
contemplated  by  the  charters,  applies  under  both  cir- 
cumstances. The  words  of  exemption  in  the  case  of 
The  Abbot  of  St.  Edward^ s  {c),  were  as  large  as  those 
used  here,  and  yet  were  held  not  to  protect  the  parties 

(a)  I  Leon.  232.  {b)  ^  Lutw.  l\^6, 

(c)  2  /mf.  221. 

when 
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when  trading.  The  passage,  Fitzherbert^  N.  B.  f.  227.  F.,  ISS^. 
reh'ed  upon  on  the  other  side,  is  loose  :  and  the  dictum  7 

*  Lord 

of  Herle  J.  is  given  as  the  expression  of  his  opinion,  Middletoi^ 

against 

not  the  author's.  F,  N,  B.  f.  228.  E.  refers  only  to  tenants  Lambert. 
in  ancient  demesne.  As  to  the  question  whether  per- 
sons passing  on  horseback  or  on  foot  could  be  asked  for 
what  purpose  they  were  travelling,  it  might,  perhaps, 
be  answered  (if  necessary),  that  the  exemption  would 
not  attach  to  such  persons  if  they  were  travelling  for 
purposes  not  connected  with  the  use  of  their  lands, 
according  to  the  intention  of  the  charters.  In  the  case 
cited  from  7  4.  44.,  it  appeared,  on  the  pleadings, 
that  the  beasts  had  been  put  upon  the  land  with  the 
intention  of  their  being  fattened.  Here  that  is  not 
shewn.  In  Savery  v.  Smith  («),  it  lay  upon  the  defend- 
ant to  shew  that  the  pigs  which  he  had  seised  for  toll 
were  bought  by  the  plaintiff  for  the  purpose  of  mer-  , 
chandise ;  he  failed  to  do  so,  and  for  that  reason  the 
plaintiff  had  judgment.  Here  facts  are  stated  which 
establish  the  claim  to  toll,  and  the  defendant  does  not 
bring  himself  within  the  exemption. 

Cur,  adv,  mlt. 

Lord  Denman  C.  J.  in  this  term  [April  22d)  de- 
livered the  judgment  of  the  Court.  After  stating  the 
nature  of  the  action,  and  the  circumstances  under  which 
the  special  case  was  ordered,  his  Lordship  proceeded. 
The  case  stated,  that  the  plaintiffs  established  their 
tide  to  the  tolls  in  question,  as  lessees  under  the  duchy 
of  Lancaster.  They  had  belonged  by  prescription  to  the 
manor  of  Boroughbridge,  which  manor  was  parcel  of  the 
possessions  of  the  crown  at  the  time  of  the  Conquest, 

(a)  2Lutw.  1146. 

and 
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1834.      and  had  continued  vested  in  the  crown  till  the  reign  of 
Charles  the  First.    By  that  king  they  were  severed  from 
MiDDLETON    the  manor,  and  annexed  to  the  duchy  of  Lancaster, 

Ct^CllTlSt 

The  defendant,  to  prove  an  exemption  in  himself 
from  the  liability  to  pay  these  tolls,  produced  several 
charters,  and,  among  others,  a  charter  of  the  33  Edw,  1., 
which  inspects  and  confirms  a  charter  of  Henri/  3.,  con- 
taining a  grant  to  the  church  of  York,  in  these  words ; 
that  the  dean  and  chapter,  and  the  respective  canons, 
and  all  their  men,  (eorum  homines  universi,)  should  be 
quit  of  toll  and  of  other  matters,  in  city  and  borough, 
in  fairs  and  markets,  in  the  passage  of  bridges  and  ports 
of  the  sea,  in  all  places  throughout  England.  And  he 
produced  some  proceedings  in  quo  warranto  before  the 
justices  in  eyre  in  the  3  Edw,  3.,  wherein  was  set  out  a 
charter  of  Edw,  2,,  stating  that  Edw.  I.,  by  a  certain 
charter,  granted  and  declared  that  the  liberties  and 
quittances  aforesaid  should  be  understood  as  well  for 
the  free  tenants  (liberi  tenentes)  of  the  said  dean  and 
chapter,  as  for  their  other  men  (caeteris  hominibus), 
and  that  the  said  dean  and  chapter  should  have  and 
enjoy  them  for  ever  for  all.  This  record,  after  reciting 
a  confirmation  by  Edw.  3.  of  the  aforesaid  liberties, 
concludes  with  the  king's  writ  for  their  allowance. 
Two  confirmations  of  all  these  charters,  by  Rich.  2., 
were  shewn ;  and  it  was  admitted  that  the  right  to  the 
tolls  was  in  the  crown,  jure  coronas,  till  after  the  date 
of  the  last  charter.  It  was  then  proved,  by  reference  to 
Domesday,  that,  at  the  time  that  book  was  compiled, 
Helperby  was  parcel  of  the  liberty  of  St.  Peter.  The 
case  states  that  it  is  a  manor,  and  that  all  the  land 
therein  is  copyhold  of  the  manor.  The  defendant  is 
also  stated  to  be  a  lessee  for  twenty-one  years  under  the 

dean 
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dean  and  chapter,  and  occupier  of  a  copyhold  house  1834. 
held  of  the  manor,  and  of  150  acres  of  land  his  own  ^^^^ 
estate,  within  and  held  as  copyhold  of  inheritance  of  the  Miour-ExoM 

ai'ninst 

manor;  that  he  carried  on  there  the  business  of  a  Lambert. 

comi'non  brewer;  that  two  of  his  carts,  laden  with  ale 

manufactured  by  him  as  a  common  brewer  for  sale, 

and  some  sheep,  part  of  his  farming  stock,  passed  over 

the  bridge,  and  that  toll  was  demanded  for  them  and 

refused.    The  sheep  were  in  the  charge  of  his  servant, 

going  to  the  fair  at  Boroughhridge :  one  of  the  carts 

passed  on  a  day  which  was  neither  a  fair  nor  a  market 

day. 

Looking  at  the  mere  words  of  these  documents  with- 
out more,  the  defendant's  claim  to  exemption  should 
seem  to  be  distinctly  made  out.  King  Henry  the 
Third,  in  whom,  at  the  time,  the  right  to  this  toll  was, 
and  who  was  therefore  competent  to  discharge  it,  grants 
an  exemption  from  this  and  all  other  toll,  to  all  the  men 
of  the  dean  and  chapter,  of  whom  the  defendant  is  one. 
Difficulties,  however,  and  very  great  ones,  occur  in  the 
consideration  of  this  subject.  We  are  called  on  to  put 
a  legal  construction  on  charters  of  great  antiquity,  upon 
a  question  which,  in  modern  times,  does  not  appear  to 
have  been  discussed,  and  upon  which  the  authorities, 
most  of  them  of  very  remote  date,  are  not  consistent. 
For  the  defendant  it  has  been  contended,  that  a  grant  of 
exemption  of  this  sort,  made  to  ecclesiastical  persons, 
could  only  enure  to  their  benefit  when  the  articles  were 
conveyed  for  the  necessary  sustenance  of  their  houses, 
or  the  cultivation  of  their  land,  and  not  for  the  purpose 
of  the  carrying  on  of  trade  or  merchandise.  It  also  has 
been  endeavoured  to  be  shewn,  that  these  men  of  the 
dean  and  chapter  must  be  privileged  to  the  same  limited 

extent 
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1834.  extent  and  in  the  same  manner  as  tenants  in  ancient 

'  demesne,  of  whom  Coke  (a)  declares,  that  they  "  shall 

Lord 

MiDDLETON  pay  no  toll,  because  at  the  beginning,  by  their  tenure, 

against 

Lambekt.  they  applied  themselves  to  the  manurance  and  hus- 
bandry of  the  king's  demesnes,  and  therefore  for  those 
lands  so  holden,  and  all  that  came  or  renewed  there- 
upon, they  had  the  said  privilege  ;  but  if  such  a  tenant 
be  a  common  merchant  for  buying  and  selling  of  wares 
and  merchandises,  that  rise  not  upon  the  manurance  or 
husbandry  of  those  lands,  he  shall  not  have  the  privilege 
for  them,  because  they  are  out  of  the  reason  of  the  pri- 
vilege of  ancient  demesne,  and  the  tenant  in  ancient 
demesne  ought  rather  to  be  a  husbandman  than  a  mer- 
chant by  his  tenure,  and  so  are  the.  books  to  be  in- 
tended." And  for  this  he  gives  the  words  of  an  ancient 
record,  which  is  directly  in  point  (6).  To  the  same  effect 
also  is  Bro,  Abr.  tit.  Toll,  pi.  1.,  9  Hen,  6.  25.,  Bac.  Ahr. 
tit.  Fairs  and  Markets  (D),  20  Vin.  Abr,  tit.  Toll  (E), 
p.  292.,  and  Com.  Dig.  tit.  Toll  (G).  On  the  other 
hand,  Fitzherbert  {N.  B.  228.)  is  of  a  contrary  opinion, 
and  says,  that  tenants  in  ancient  demesne  shall  be  quit 
of  toll  for  their  goods  and  chattels  which  they  mer- 
chandise with,  as  well  as  for  their  other  goods,  for 
I  the  writ  is  general,  pro  bonis  et  rebus  suis.    For  this 

doctrine  he  relies  on  the  Year  Book,  7  Hen.  4.  44.; 
but  this  book  it  is  clear  that  he  misunderstood.  To  a 
declaration  in  that  case  for  selling  beasts  at  a  market 
and  fair  without  paying  toll,  the  defendant  pleaded  that 
he  was  a  tenant  in  ancient  demesne,  and  that  all  those 
have  been  free  to  buy  and  sell  beasts  for  manuring 
their  lands,  &c.  without  toll,  time  out  of  mind,  and 


{a)  Qlnst.  221, 


ib)  Ant^,  p.  418. 

that 
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that  he  bought  at  fairs,  and  some  he  used  for  manuring  1834«. 
his  land,  and  some  he  put  to  pasture  to  make  them  fat  ^  ^ 
and  more  fit  for  sale  (pur  eux  faire  grass  (a)  and  pluis  Middleton 

against 

able  a  vendre),  and  some  time  after  sold  them  at  a  fair.  Lambert. 
The  plaintiff  offered  to  aver  that  he  bought  the  beasts 
to  sell  them,  and  that  he  sold  them  ut  supra.  The  de- 
fendant demurred,  and  the  opinion  of  the  Court  being 
against  him  (the  plaintiff),  he  became  nonsuit.  Now- 
here there  was  no  claim  by  the  defendant  to  be  quit  of 
toll  for  all  merchandise,  but  for  beasts  only,  bought  and 
sold  for  the  cultivation  of  his  lands ;  and  the  opinion  of 
the  Court  only  was,  that  the  circumstance  of  the  defend- 
ant selling  the  beasts  again,  after  he  had  fattened  them 
on  his  land,  was  not  to  be  deemed  merchandising.  And 
this  view  Lord  Hale,  in  his  note  to  Fitzkerbert,  appears 
to  have  taken,  for  he  adds,  "  So  that  it  seems  for  things 
bought  for  their  sustenance,  or  manuring  their  lands,  or 
concerning  husbandry,  they  are  discharged,  but  not 
for  merchandise ;  and  the  merchandise  of  these  is  dif- 
ferent from  other  merchandise." 

But  we  are  not  called  upon,  in  this  instance,  to  decide, 
in  this  conflict  of  authorities,  what  the  privileges  of  a 
tenant  in  ancient  demesne  may  be,  because  the  defend- 
ant does  not  claim  in  that  character.  The  privileges  of 
a  tenant  in  ancient  demesne  rest  on  the  custom  of  the 
realm,  the  claim  of  the  present  defendant  on  the  king's 
express  grant  by  charter ;  and  if  the  words  of  the  grant 
be  plain,  there  is  no  occasion  to  resort  to  doubtful 
analogy  for  explanation.  For  the  same  reason,  it  does 
not  appear  to  us  to  be  necessary  to  decide  what 
privileges  ecclesiastical  persons,  in  general,  have  with 


(a)  Sic  in  Year  Book. 

Vol.  I.  Ff  respect 
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1834*.      respect  to  toll,  upon  which  judicial  opinions  have  not 
been  unanimous.  See  Com,  Dig,  tit.  Ecdes,  Persons  CD). 

Lord 

MiDDLETON  There  are  not  wanting  authorities  that  such  a  grant 
LIBERT.  as  the  pfesent  extends  only  to  buyings  and  sellings  of 
necessaries,  and  not  of  common  merchandise :  2  Roll. 
Abr.  202.,  2  Inst.  221.,  Rot.  Pari  8  Ed,  2.  No.  12.,  as 
to  pannage  {a).  It  should  seem,  however,  from  passages 
in  some  books,  that  the  grant  was  considered  to  be  gene- 
ral :  Vin,  Abr,  Toll  (E),  4.  8.  (p.  293.),  Fitz,  N,  B,  227, 
228.,  in  which  last  book  are  given  forms  of  writs  in  re- 
dress of  lay  corporations,  to  which  charters  of  exemption 
have  been  granted.  These  writs  recite  the  privilege  to 
be  without  qualification.  Now  though,  possibly,  if  the 
claim  here  was  made  by  one  of  the  ecclesiastical  body  of 
the  church  of  York,  there  might  be  good  ground  to 
contend  that  the  exemption  belongs  only  to  them  for 
their  ecclesiastical  goods,  or  for  manuring  their  land, 
or  for  personal  necessaries,  though  we  by  no  means  say 
it  would ;  yet  here  the  claim  is  by  a  man  of  the  dean  and 
chapter,  who,  not  bearing  the  clerical  character,  does  not 
seem  to  come  within  any  of  the  reasons  which  apply  to 
a  restriction  in  the  case  of  an  ecclesiastic,  to  whose 
caUing  trading  in  merchandise  was  repugnant,  and, 
therefore,  not  to  be  encouraged  by  exemption  from  toll. 
This  distinction  would  certainly  be  liable  to  the  ob- 
jection, that  the  subject-matter  of  the  grant,  namely,  the 
exemption,  would  differ  according  as  the  party  claiming 
was  a  member  of  the  body  or  a  tenant,  and  would  be 
larger  in  the  case  of  the  latter  than  of  the  immediate 
grantee.    But  as  the  words  of  the  charter  of  Henry  III. 

(o)  Sic  in  the  printed  Bolls,  (Roiuli  Parliamentorum,  ut  et  petitiones, 
Ac,  vol.  i.  p.  291.)  Qu.  paviage?  See  Fitsh.  N.  B.  227.  F.  note  (a). 
2  Intt.  4. 

are 
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are  clear  and  unambiguous,   and   the  exemption  is  1834. 
without  quahfication,  there  being  no  necessity  for  any  ^^^^ 
in  the  case  of  a  copyhold  tenant,  we  think  that  we  Middleton 

*  against 

cannot  introduce  any,  from  the  uncertain  dicta  of  even  Lambert. 
the  most  distinguished  text  writers   on  the  ancient 
common  law.    It  must  consequently  comprise  as  well 
the  beer  manufactured  for  sale  as  the  sheep.  The 
verdict  must  be  entered  generally  for  the  defendant. 

Postea  to  the  defendant. 


John  Utterton,  and  Frances  Anne,  his  Wifcj 
and  Others,  against  Robins  and  Others. 


''FHE  Vice-Chancellor  sent  the  following  case  for  the  Awillorcodi- 

JL  ^  ^  cil  containing  a 

opinion  of  this  Court :  —  devise  of  real 

.     ,        ,  1     r   T  estates,  but  not 

John  Robins,  being  seised  and  possessed  of  divers  duly  witnessed, 
freehold  and  leasehold  estates,  made  and  published  his  firmed  by  a^*^ 
will  duly  executed  and  attested,  bearing  date  the  12th  cod^cil"having 
of  September  1823,  and  thereby,  among  other  things,  *jjj^ef4°tfo„^, 
bequeathed  a  messuaije  on  Brompton  Terrace  to  certain  t^o^gh  the 

o  -t  latter  docu- 

persons  to  the  use  of  his  daughter  Frances  Anne  Utter 
ton, 

with  remainders  over.  And  he  gave  and  devised  the 
residue  of  his  real  and  personal  estate  to  trustees  to 
fourth  part  of  such  residue  being 


certam  uses,  one 


ment  be  in  no 
way  annexed 

during  the  joint  lives  of  herself  and  her  husband,  to  the  will  or 

prior  codicil, 
and  though  the 
attesting  wit- 
nesses to  tlie 
latter  codicil 
did  not  see  the 
former  one,  or 

the  will :  Semble,  however,  that  the  instrument  relied  upon  as  confirming  a  previous  one 
should  distinctly  refer  to  it.° 

Testator  by  several  unwitnessed  memorandums  subsequent  to  his  will  left  a  freehold 
house,  acquired  among  other  estates  since  the  date  of  the  will,  to  his  daughter;  and  he 
afterv»?ards  made  the  following  codicil,  which  was  duly  attested  : — "  I  make  this  a  further 
codicil  to  my  will;  I  give  and  devise  all  real  estates  purchased  by  me  since  the  execution 
of  my  said  will  to  the  trustees  therein  named,  their  heirs,  &c.  to  the  uses  and  upon  the 
trusts  therein  expressed  concerning  the  residue  of  my  real  estates  :"  Held,  that  the  house 
passed  to  the  trustees,  and  not  to  the  daughter. 


F  f  2 


limited 
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1834.      limited  to  the  same  uses  as  were  declared  of  the  above 
messuage. 

Utterton  ° 

against  By  a  codicll  duly  executed  and  attested,  bearing  date 

Robins. 

the  8th  of  Mai/  1825,  the  testator,  after  reciting  that  he 
had  purchased  certain  estates  since  the  execution  of  his 
will,  devised  these  last  to  the  trustees  therein  named  as 
to  the  residue  of  his  estate  therein  mentioned,  upon  the 
trusts  declared  as  to  such  residue. 

A  memorandum  in  pencil  appeared  on  the  margin  of 
the  will,  bearing  date  the  6th  of  August  1825,  written 
and  signed  by  the  testator,  but  not  attested,  in  the  fol- 
lowing words:  — As  the  house  on  Brompton  Terrace 
is  sold,  I  give  my  daughter,  Frances  Anne  Utterton^  my 
freehold  house  in  Portugal  Street^  Lincoln's  Inn  Fields, 
purchased  of  Lady  BulMey,  in  lieu  of  the  house  on 
Brompton  Terrace :  it  is  conveyed  to  my  son  Joseph,  but 
my  desire  and  will  is,  that  it  should  be  assigned  to  my 
daughter  in  trust  as  the  other  property."  The  devise 
of  the  messuage  on  Brompton  Terrace  was  struck 
through  with  a  pencil. 

The  testator,  after  the  said  8  th  of  May  1825,  wrote  and 
'  signed  the  following  codicil,  or  memorandum,  which, 
however,  was  not  attested:  — "  Memorandum  for  my 
executors  and  trustees,  29th  of  August  1825.  Whereas  I 
purchased  a  house,  freehold,  of  Lady  Bulkley,  in  Portugal 
Street,  LincoMs  Inn  Fields,  (per  Lightfoot  and  Robson, 
and  which  is  conveyed  from  Lady  BulJdey  to  my  son 
Joseph  Robins,  the  deeds  in  my  possession,)  I  give  the 
said  house,  now  in  the  occupation  of  Mr.  Usher,  tailor, 
as  tenant  at  will,  to  my  dear  daughter  Frances  Utterton, 
wife  of  Colonel  John  Utterton,  and  to  go  to  her  family 
as  settled  according  to  the  other  property  in  my  will : 
am  certain  that  my  son  Joseph  will  assign  it  according 

to 
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to  my  wish  :  — -John  Robins,  Regent  Street.    I  had  given  1834. 
my  said  daughter  a  house  at  the  west-end  of  Bromvton  ' 

*'  ^  Uttertox 

Terrace,  which  I  since  sold;  and  the  above  is  in  lieu  of  against 

Robins. 

the  said  house  :  —  John  Robins'^ 
^  By  a  codicil  of  the  17th  December  1825,  duly  attested, 
the  testator  confirmed  his  will ;  and  after  reciting  that 
he  had  purchased  divers  real  estates  since  the  execution 
thereof,  he  added,  "  Now  I  do,  by  this  codicil  to  my 
said  will,  devise  the  same  to  the  trustees  in  my  said  will 
mentioned,  their  heirs,  &c.  to  the  uses,  &c.  in  my  said 
will  expressed  of  and  concerning  the  residue  of  my  real 
estates."  By  another  codicil,  of  the  7th  of  December 
1827,  duly  attested,  he  republished  his  will,  in  order  that 
all  estates  purchased  by  him  since  the  date  and  publi- 
cation thereof  might  pass  under  the  general  devise  of  his 
real  estates  therein  contained.  By  another  codicil,  of 
the  27th  of  January  1829,  duly  attested,  he  devised  and 
bequeathed  all  lands,  tenements,  and  hereditaments 
purchased  or  acquired  by  him  since  the  date  of  his  will 
to  the  uses  and  on  the  trusts  therein  declared  as  to  the 
residue. 

The  testator  afterwards  wrote  and  signed  a  memoran- 
dum, entitled,  "  A  memorandum,  made  the  16th  of 
April  1829,  to  be  observed  by  my  executors  (first 
division),  of  my  desires  and  intentions  after  my  decease, 
and  according  to  my  will;"  and  in  the  said  memo- 
randum, after  enumerating  the  property  specifically 
devised  to  the  other  branches  of  his  family,  he  proceeds 
to  enumerate  the  messuages  specifically  devised  to 
Mrs.  Utferton  and  her  family,  which  part  of  the  said 
memorandum  contains  a  passage  in  the  words  and 
figures  following,  viz.  A  freehold  house  situate  in 
Portugal  Street,  Lincoln^ s  Inn  Fields,  purchased  of  Lady 
Ff3  Bulklei/, 
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1834^.      BulMey,  let  to  Mr.  Wood,  cabinet  makerj  on  lease  for 
twenty-one  years  from  Christmas  1826,  determinable,  at 

Utterton 

against      a  net  rent  per  annum  50/.,  the  house  repaired  at  Mr. 

Robins. 

Rohins's  expense.  Mr.  Wood  paid  a  premium  of  50/.'^ 
This  was  not  attested. 

By  a  codicil  of  the  5th  of  February  1830,  duly 
attested,  the  testator  devised  as  follows:  —  "I  John 
Robins  do  make  this  a  further  codicil  to  my  will,  which 
bears  date  the  12th  day  of  September  1823:  I  give  and 
devise  all  real  estates  and  hereditaments  purchased  by 
me  since  the  date  and  execution  of  my  said  will  to  the 
trustees  therein  named,  their  heirs  and  assigns,  to  the 
uses  and  upon  the  trusts  in  my  said  will  expressed  and 
declared  of  and  concerning  the  residue  of  my  real 
estates." 

The  testator  died  on  the  17th  of  May  1831.  The 
executors  proved  the  will,  codicils,  and  memorandum : 
the  Prerogative  Court,  however,  did  not  grant  probate 
of  the  interlineations,  erasures,  marginal  additions,  and 
alterations  in  the  will ;  but  granted  probate  of  the  will 
as  originally  executed,  reserving,  however,  to  any  of  the 
parties  power  to  propound  such  interlineations,  &c.  at 
any  future  time. 

The  testator  sold  the  house  on  Brompton  Terrace  in , 
August  1824.  Between  August  1823  and  the  6th  of 
August  1825  he  purchased  the  above-mentioned  house 
in  Portugal  Street  {a);  and  the  same  was  conveyed  to 
the  use  of  the  testator  and  his  heirs  by  deeds  of  the 
20th  and  21st  of  November  1823. 

The  present  suit  in  Chancery  was  instituted  for  the 
purpose,  among  others,  of  having  the  will  and  codicils 

(a)  It  was  admitted  during  the  argument  that  the  purchase  was  after 
the  execution  of  the  will. 

of 
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of  the  testator  established,  and  the  trusts  thereof  carried 
into  execution.  The  question  referred  by  the  Vice- 
Chancellor  to  this  Court  was,  "  Whether  the  house 
and  premises  in  Portugal  Street^  in  the  pleadings  of  the 
cause  mentioned,  were  devised  by  the  will  of  the  testator, 
or  any,  and  which,  of  his  codicils  mentioned  in  the 
pleadings ;  and,  if  so,  to  whom  the  same  were  so  de- 
vised, and  for  what  estate  and  interest  ?  "  This  case 
was  argued  in  Trinity  term  {June  7th)  1833. 

James  Russell  for  the  plaintiffs.  The  testamentary 
papers  not  witnessed  must  be  considered  as  republished, 
together  with  the  will,  by  the  subsequent  attested  codi- 
cils; and  the  effect,  in  point  of  construction,  of  all 
these  papers  taken  together,  is,  that  the  house  in  Por- 
tugal Street  passes,  by  specific  devise,  to  Colonel  and 
Mrs.  Utterton^  and  does  not  go  as  part  of  the  residue. 
In  Guest  v.  Willasey  (a),  the  testator  added  a  codicil  to 
his  will  (which  had  been  duly  attested),  altering  some 
of  the  dispositions  of  property,  disposing  of  an  after- 
acquired  estate,  and  appointing  an  additional  executrix; 
and  by  a  second  codicil  (referring  to  the  will,  but  not  to 
the  previous  codicil,)  he  gave  new  directions  as  to  a  part 
of  the  property,  and  substituted  new  executors  for  two 
of  those  named  in  the  will.  Neither  of  these  codicils 
was  properly  attested.  He  afterwards  made  a  third 
codicil,  properly  witnessed,  appointing  a  new  executor 
in  lieu  of  one  of  those  named  in  the  second  codicil, 
but  not  otherwise  referring  to  the  previous  codicils,  or 
to  the  will,  and  not  containing  any  other  direction. 
The  Court  of  Common  Pleas  held  that  the  third  codicil 
was  a  republication  of  the  other  two,  and  of  the  will. 


1834. 

Uttektok 
against 
Robins. 


(a)  2J?mg.  429.  S5m^.614. 
Ff  4 


It 
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1834.      It  is  true,  the  codicils  there  were  all  written  on  the  back 
of  the  original  will ;  and  it  does  not  appear  in  this  case 

Utterton 

against      that  any  of  the  writings  (except  the  first  memorandum) 

Robins^  i  •  i  t  n  i 

was  on  the  same  paper  with  any  precedmg  one  (a),  but 
that  is  immaterial :  any  codicil  may  operate  as  a  repub- 
lication of  a  previous  one,  or  of  the  will,  whether  it  be 
on  the  same  paper  or  not.  In  Croshie  v.  M'Doual  (5) 
Sir  jB.  p.  Arden,  M.  R.,  lays  it  down,  that  "  if  a  man 
ratifies  and  confirms  his  last  will,  he  ratifies  and  confirms 
with  it  every  codicil  that  has  been  added  to  it."  It  was 
indeed  once  thought  important  that  the  documents 
should  be  on  one  paper,  or  at  least  tied  up  together, 
or  connected  in  some  similar  way ;  but  it  is  now  settled, 
that  mere  material  connection  is  of  no  importance.  The 
law  upon  the  subject  is  thus  stated  in  1  Powell  on  Devises, 
p.  610.  (c) : —  "  A  codicil,  if  executed  according  to  the 
statute  of  frauds,  will  amount  to  a  republication  of  a 
will  of  real  estate ;  and  this  rule,  it  is  to  be  observed, 
applies,  whether  the  codicil  be  or  be  not  annexed  to  the 
mil ;  for  every  codicil  is,  in  construction  of  law,  part  of 
a  man's  last  will,  whether  it  be  so  described  in  such 
codicil  or  not,  and,  as  such,  furnishes  conclusive  evi- 
dence of  the  testator's  considering  his  will  as  existing  at 
that  time : "  and  several  authorities  on  the  subject  are 
cited  in  the  text  and  the  editor's  notes.  Whether  or 
not  the  instrument  so  republished  was  originally  attested 
according  to  the  statute  of  frauds  is  immaterial  to  the 
present  question.  In  Carleton  v.  Griffin  (d),  a  testator 
devised  real  and  personal  property  by  will  unattested : 

(a)  It  was  afterwards  admitted  that  they  were  all  separate. 
(6)  4  Ves,  jiin.  616. 

(c)  3d  edit,  by  Jarman,    See  also  the  notes  to  Duppa  v.  Mayoy  1  Wms. 
Saund*  277  c.  to  277/.  (5th  edit.  1824,) 

(d)  I  Burr.  549. 


by 


IN  THE  Fourth  Year  of  WILLIAM  IV.  429 

by  a  subsequent  writing,  attested  by  three  witnesses,  but  1834. 
relating  solely  to  personal  property,  he  confirmed  (except  Utterton 
in  one  instance)  the  former  disposition;  and  the  Court  against 

Robins. 

held  that  the  former  writing  was  authenticated  by  the  at- 
testation, and  the  whole  took  effect  as  one  will.  Where 'a 
testamentary  paper  is  republished,  it  operates  on  property 
acquired  in  the  intermediate  time,  and  is  in  every  respect 
considered  as  if  made  at  the  period  of  the  republication : 
but  if  so,  that  is  by  virtue  of  the  last  attestation,  and 
not  of  the  former  one,  supposing  it  to  have  been  attested 
before.  Where,  for  instance,  the  original  witnesses  had 
died,  it  would  be  absurd  to  say  that  the  first  attestation 
could  be  carried  down  to  the  latter  period.  In  this  case, 
the  attested  codicil  of  the  5th  of  February  1830,  coupled 
with  the  previous  unattested  one  of  A2)ril  16th,  1829, 
gives  effect  to  the  devise  contained  in  the  latter.  Then 
arises  the  question  of  construction;  namely,  whether, 
reading  both  codicils  as  instruments  valid  to  pass  real 
estate,  the  specific  devise  in  the  codicil  of  3  829  is  to  take 
effect,  or  is  to  be  considered  as  revoked  and  annulled  by 
the  gift  to  trustees  contained  in  the  last  codicil.  It 
cannot  be  said  that  the  codicil  of  February/  5th  contains 
any  revocation  of  the  previous  gift  to  Mrs.  Utterton^  or 
that  any  of  the  codicils  in  which  the  testator  makes  that 
gift  are  revoked  by  subsequent  ones.  Effect  is  to  be 
given,  if  possible,  to  every  part  of  a  will,  and  an  express 
gift  is  not  done  away  by  subsequent  general  words.  In 
Holdfast  V.  Pardoe  {a)  the  testatrix  expressly  devised  to 
A,  certain  premises  which  comprised  a  portion  of  land 
in  Lotsolayton  Marsh ;  and  afterwards,  in  the  same  will, 
she  devised  all  her  lands  in  Lowlayton  Marsh  to  B, ;  and 
it  was  held  that  the  first  devise  of  marsh  lands  was 

(a)  2  r.  BL  975, 


not 
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not  thereby  revoked.  In  Rowley  v.  Eyton  [a)  the  test- 
ator charged  all  his  estates  with  the  payment  of  his 
debts,  and  made  his  son  executor  and  residuary  de- 
visee: subsequently  by  a  codicil  he  devised  certain 
after-acquired  lands  to  his  said  son  in  fee;  and  Sir 
W*  Grant  held  that  the  codicil,  notwithstanding  the 
generality  of  the  words,  left  the  last-mentioned  estates 
subject  to  the  payment  of  the  debts.  Here,  the  in- 
tention in  favour  of  Mrs.  TJtterton  is  clear:  the  me- 
morandum of  April  ]6th,  1829,  shews  that  it  continued 
down  to  that  time ;  and  the  only  subsequent  codicil  con- 
firms that  memorandum.  [Parke  J.  Do  you  say  that 
a  codicil  duly  attested  would  operate  as  a  republication 
of  every  document  which  could  be  the  subject  of  probate, 
although  not  referred  to  by  such  codicil?]  The  last 
codicil  here  does  refer  to  the  preceding  one,  being  added 
to  it  as  "a  further  codicil;"  and  the  preceding  one 
impliedly  refers  to  those  of  a  like  purport  which  went 
before  it.  In  Guest  v.  Willasey  {h)  the  third  codicil  con- 
tained no  reference  to  the  first. 

Wright  contra.  The  house  in  Portugal  Street  passed 
to  the  trustees  as  part  of  the  residue.  No  codicil  which 
mentions  Mrs.  Uttertonh  name  is  duly  attested,  or  re- 
ferred to  by  any  codicil  which  is  so.  In  Guest  v.  Wil- 
lasei/{b)  they  were  all  on  the  same  sheet.  Even  if  the 
attested  codicils  did  refer  to  the  unattested  ones,  there 
is  no  evidence  that  these  last  were  ever  seen  by  the 
witnesses  who  signed  the  others;  and  the  witnesses, 
whose  signature  is  to  give  effect  to  a  document,  ought 
to  have  seen  it.  In  Guest  v.  Willasey{b)  it  must  be 
inferred  that  this  was  the  case,  all  the  codicils  being  on 

(a)  2  Mer.  128.  (6)  2  Bing.  429.    S  Bing.  614. 

one 


1834.. 

Utterton 
against 
Robins. 
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one  sheet.     \_Denman  C.J.  Do  you  mean  that  this  1834. 
would  be  an  objection  where  the  previous  codicil  was  ' 

"  *■  Uttertow 

distinctly  recognised  by  the  subsequent  one?]   A  paper  against 

.  .  ROBIKS. 

which  has  not  been  seen  by  the  attesting  witnesses  can- 
not be  introduced  for  the  purpose  of  passing  real  estate; 
it  never  was  a  testamentary  paper  for  that  purpose. 
IDenman  C.  J.  Suppose  the  testator  said,  "  I  leave  to 
A,  all  the  property  I  took  under  my  father's  will,"  must 
the  witnesses  see  that  will  ?]  The  contents  of  the  father's 
will  there  would  only  be  explanatory  of  that  of  the 
testator ;  they  would  not  be  part  of  it.  [Parke  J.  Ac- 
cording to  your  argument,  an  attested  codicil  of  itself 
does  not  operate  as  a  republication.]  In  words  it  does, 
but  not  in  point  of  attestation.  [Patteson  J.  You 
admit  that  if  the  original  codicil  had  been  signed  by 
three  witnesses,  the  subsequent  one,  attested  in  the  same 
manner,  would  be  good  as  a  republication,  and  to  pass 
after-purchased  estates.  To  prove  the  latter  codicil, 
would  it  be  necessary  to  call  the  witnesses  who  attested 
the  previous  one  ?  Denman  C.  J.  You  are  taking  more 
burden  upon  yourself  than  is  necessary.  The  question 
here  is,  whether  the  last  codicil  does  in  fact  refer  to  the 
preceding  unattested  ones  ?  We  think  the  point  you 
are  now  contending  for  cannot  be  maintained.  Sup- 
pose a  man  having  made  a  devise  of  real  property, 
not  attested,  went  into  a  distant  country,  and  there 
signed  a  paper  which  was  duly  attested  in  his  pre- 
sence by  three  witnesses,  stating  that  his  will  was  in 
a  particular  place  (mentioning  the  place  in  which  it  was 
left),  would  not  the  will  in  that  case  pass  the  property; 
or  would  the  attestation  be  insufficient,  because  the  wit- 
nesses did  not  see  the  original  paper?]  They  ought  to 
see  the  original,  in  order  that  they  might  know  that 
nothing  was  fraudulently  slipped  into  it.    The  cases  in 

which 
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1834.  which  it  has  been  held  necessary  that  the  witnesses 
'  should  si(?n  the  will  in  the  testator's  presence  (Broderick 

Utterton  "  *  ^ 

against      y.  BrodevicJc  (a)  and  many  others)  shew  the  importance 

ROBIKS. 

which  has  been  attached  to  every  circumstance  which 
could  insure  the  indentity  of  the  will  attested  with  that 
executed  by  the  testator.  The  rule  on  this  subject,  and 
the  grounds  of  it,  appear  in  BulL  N.  P.  263,  264.  But, 
at  all  events,  it  is  a  decisive  objection  in  this  case,  that 
none  of  the  attested  codicils  refer  to  any  of  the  memoran- 
dums relied  upon  as  containing  a  devise  to  Mrs.  Utterton, 
In  Carletonv,  Griffin  (b)  the  attested  memorandum  con- 
firmed the  previous  writing  in  the  most  express  terms. 


J,  Russell  in  reply.  The  cases  shewing  that  the 
testator  must  see  the  witnesses  sign  do  not  affect  the 
present  argument.  The  opinion  once  held,  that  a  codicil 
must  be  annexed  to  the  instrument  which  it  republishes, 
was  directly  superseded  by  the  decision  in  Barnes  v. 
Crowe  (c),  which  over-ruled  The  Attorney^General  v. 
Downing  [d).  The  rule  as  to  attestation  is,  that  the 
witnesses  see  the  paper  which  contains  the  republication, 
and  the  document  republished  is  considered  as  part  of 
that,  and  both  together  form  the  body  of  the  will.  It 
is  suggested  that  the  republishing  codicil  should  contain 
a  reference  to  the  previous  document ;  but  that  was  not 
held  necessary  in  Guest  v.  Willasey  [e).  \_Parke  J.  Sup- 
pose every  codicil  in  this  case  had  been  duly  attested, 
can  it  be  contended  that  the  property  in  question  would 
not  pass  by  the  words  used  in  that  of  February  5th,  1830, 
to  the  uses  declared  as  to  the  residue ;  even  admitting 
that  under  other  circumstances  a  codicil  could  have 

(a)  1  P.  Wms.  239.  i^b)  1  Burr.  549. 

(c)  1  Ves,  jun.  486.  (d)  Amb,  515* 

(e)  2  Bing.  429.    3  Bing,  614. 

that 
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that  immense  effect  in  republication  which  you  would 
ascribe  to  it  ?]  Holdfast  v.  Par  doe  (a)  gives  the  answer 
to  that  question.  {Parke  J.  There  it  was  held  that 
the  testatrix  clearly  did  not  intend  to  dismember  a 
farm  which  she  had  already  devised  under  a  particular 
description ;  and  there  was  no  reason  to  think  that  she 
intended  to  revoke  that  disposition  by  the  subsequent 
devise.]  The  question  here  is  of  intention ;  and  there 
is  no  ground  for  supposing  that  the  testator,  by  his  last 
codicil,  intended  to  revoke  the  previous  gift  to  Mrs. 
Utterton.  His  purpose  was  to  ratify,  not  to  annul,  his 
prior  gifts ;  and  all  he  further  desired  was,  to  dispose 
of  that  after-acquired  property,  as  to  which  he  had  not 
before  given  any  specific  directions.  If  it  were  neces- 
sary, the  words  written  on  the  margin  of  the  will  might 
be  insisted  upon.  Neither  this  nor  any  other  memo- 
randum, in  which  the  gift  to  Mrs.  Utterton  is  referred 
to,  can  be  shewn  to  have  been  revoked. 

Cur,  adv.  mlt. 

The  Court  afterwards  sent  the  following  certificate :  — 
We  have  heard  this  case  argued  by  counsel,  and  are 
of  opinion  that  the  house  in  Portugal  Street  in  the  plead- 
ings mentioned  passed  by  the  codicil  of  the  5  th  of 
Pebruary  1830  to  the  trustees  named  in  the  will,  their 
heirs  and  assigns,  to  the  uses  and  upon  the  trusts  ex- 
pressed in  the  will  of  and  concerning  the  residue  of  the 
testator's  real  estates. 

T.  Denman. 
J.  Littledale* 
J.  Parke. 
J.  Patteson. 

(a)  2  W,  Bl.  975. 
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1834-.  ARGUED  AND  DETERMINED 


IN  THE 

Court  of  KING'S  BENCH, 

AND 

UPON  WRITS  OF  ERROR  FROM  THAT  COURT 

TO  THE 

EXCHEQUER  CHAMBER, 

IN 

Trinity  Term, 

In  the  Fourth  Year  of  the  Reign  of  William  IV.  (a) 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  King's  Bench.) 

Saturday,  The  KiNG  agaifist  Wright,  (b) 

May  lOth. 

The  statute  ^  FHE  defendant  was  indicted  at  the  Lancashire  sessions, 
\w.4.  C.70.         April  1831.    The  first  count  stated,  that  Robert 

return  before  Wright^  of  the  township  of  Wavertree  in  the  county  of 

ten  Judges  in 
the  Exchequer 

Chamber  of  writs  of  error  upon  judgments  given  in  the  King's  Bench,  Common  Pleas,  and 
Exchequer,  extends  to  a  judgment  given  against  a  defendant  on  an  indictment  in  the  King's 
Bench. 

An  indictment  charged  that  defendant,  at  the  township  of  W.,  on  a  highway  there,  lead- 
ing from  a  highway,  leading  from  the  village  of  W.  towards  C,  to  another  highway, 
leading  from  the  village  of  W,  towards  i.,  by  a  wall  there,  extending  \niothe  said  highway, 
by  him  erected,  had  encroached,  &c. :  Held,  that  the  indictment  was  not  uncertain,  and 
that  *'  there"  and  "said"  could  be  referred  only  to  the  highway  first  mentioned. 

(a;  Paiteson  J.  sat  in  the  bail  court  during  this  term. 
(6)  This  and  the  following  case  were  decided  in  vacation. 


Lancaster*, 
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Lancaster,  on,  &c.  with  force  and  arms,  at  the  township  1834. 
of  Wavertree  aforesaid  in  the  county  aforesaid,  in  and  King 
upon  a  common  highway  there  leading  from  a  certain  against 

^  .  .  .  Wright. 

public  road  or  common  highway  in  the  said  township 
and  county  leading  from  the  village  of  Wavertree 
towards  the  parish  church  of  Childwall,  towards  and 
unto  a  certain  other  public  road  or  common  highway  in 
the  said  township  and  county,  leading  from  the  said 
village  of  Wavertree  towards  and  unto  the  township  of 
Little  Woolton  in  the  said  county,  hy  a  certain  wall 
there,  containing  in  length  330  yards,  and  extending 
into  the  said  highway,  at  the  north  end  thereof,  seven 
yards,  and  at  the  south  end  thereof  five  yards,  by  him 
the  said  Robert  Wright  erected  and  built,  hath  unlaw- 
fully and  unjustly  encroached  and  yet  doth  encroach; 
and  the  said  wall,  so  as  aforesaid  erected  and  built  by 
him  the  said  Robert  Wright,  from  the  said  first  day,  &c. 
unto  the  day  of  exhibiting  this  information,  at  the 
township  of  Wavertree  aforesaid,  in  the  county  aforesaid, 
with  force,  &c.  unlawfully  hath  continued  and  doth 
continue,  by  reason  whereof  the  common  highway 
aforesaid  hath  become  and  is  greatly  straitened,  so  that 
the  liege  subjects  of  our  Lord  the  King,  upon  and 
through  the  same  common  highway  aforesaid,  with  their 
horses,  carts,  and  carriages,  cannot  go,  pass,  &c.  to  the 
great  and  common  nuisance,  &c.  There  were  two 
other  counts.  The  indictment  was  removed  by  certiorari 
into  the  Court  of  King's  Bench;  and  the  cause  was 
tried  at  the  Lancaster  Summer  assizes  1831,  when  the 
defendant  was  found  guilty  on  the  first  count,  and  not 
guilty  on  the  second  and  third  counts.  Judgment  was 
entered  up,  in  the  Court  of  King's  Bench,  against  the 
defendant,  in  Michaelmas  term  1832  ;   upon  which 

judgment 
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judgment  the  defendant  brought  error  in  the  Exchequer 
Chamber. 

The  case  was  called  on  in  Hilary  term  last ;  when 
Tindal  C.  J.  expressed  a  doubt  whether  the  statute, 
entitled  "  An  Act  for  the  more  effectual  Administration 
of  Justice  in  England  and  Wales"  11  G. 4.  &  1  ^.4. 
c.  70.  s,  8.  («),  by  which  the  present  jurisdiction  of  the 
Exchequer  Chamber  in  error  was  created,  applied  to 
judgments  upon  indictments;  and  it  was  directed  that 
the  argument  should  be  deferred,  in  order  that  counsel 
might  be  prepared  to  discuss  this  question,  as  well  as 
the  validity  of  the  judgment  itself.  The  case  was  after- 
wards argued,  on  the  22d  of  April,  before  Tindal  C.  J., 
Lord  Lyndhurst  C.  B.,  ParJc,  Gaselee,  and  Alderson,  Js., 
and  Vaughan,  Bolland,  and  Williams,  Bs. 

Crompton  for  the  plaintiff  in  error.  As  to  the 
question  of  jurisdiction.  First,  the  rule  which  has 
sometimes  been  laid  down,  that  the  king  is  not  bound 
by  an  act  of  parliament  in  which  he  is  not  named, 
applies  only  where  the  property  or  peculiar  privileges 

(a)  "Which  enacts,  "  That  writs  of  error  upon  any  judgment  given  by 
any  of  the  said  Courts  [King's  Bench,  Common  Pleas,  and  Exchequer,] 
shall  hereafter  be  made  returnable  only  before  the  Judges,  or  Judges 
and  Barons,  as  the  case  may  be,  of  the  other  two  Courts  in  the  Exchequer 
Chamber,  any  law  or  statute  to  the  contrary  notwithstanding;  that  a 
transcript  of  the  record  only  shall  be  annexed  to  the  return  of  the  writ ; 
and  the  court  of  error,  after  errors  are  duly  assigned  and  issue  in  error 
joined,  shall,  at  such  time  as  the  Judges  shall  appoint,  either  in  term  or 
vacation,  review  the  proceedings,  and  give  judgment  as  they  shall  be 
advised  thereon;  and  such  proceedings  and  judgment,  as  altered  or 
affirmed,  shall  be  entered  on  the  original  record,  and  such  further  pro- 
ceeding as  may  be  necessary  thereon  shall  be  awarded  by  the  Court  in 
which  the  original  record  remains,  from  which  judgment  in  error  no  writ 
of  error  shall  lie  or  be  had,  except  the  same  be  made  returnable  in  the 
High  Court  of  Parliament." 

of 


1834. 


The  King 

against 
Wright. 
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of  the  crown  is  affected.    In  Com,  Dig,  Parliament^  1834-. 


The  King 


R.  8.  it  is  said,  "  Generally,  the  king  shall  not  be 
restrained  of  a  liberty  or  a  right  which  he  had  before,  a^aimt 
by  the  general  words  of  an  act  of  parliament,  if  the  king 
be  not  named  in  the  act."  The  authorities  which  sup- 
port this  position  are  mostly  taken  from  times  in  which 
the  prerogative  was  highly  favoured.  They  are  col- 
lected in  Willion  v.  Berkeley  (a\  to  which  Comyns  refers. 
He  further  says,  "  Yet,  if  a  statute  be  intended  to  give 
a  remedy  against  a  wrong,  the  king,  tho'  not  named, 
shall  be  bound  by  it :  as,  by  the  sL  32  H,  8.  28.  to 
prevent  a  discontinuance  by  the  husband  of  the  lands 
of  his  wife  during  coverture.  R,  2  Inst,  681.  So,  in  all 
statutes  made  against  wrong  to  prevent  fraud,  or  the 
decay  of  religion,  the  king  is  bound.  B,  5  Co,  14;.  b. 
And  therefore,  the  king  shall  be  bound  by  the  st, 
W,2,  1.  de  donis,  5  Co,  U.^.  So,  by  the  sL  W,2,  5, 
against  tortious  usurpations.  Ibid,  (b)  [So  the  king, 
tho'  not  named,  is  bound  by  acts  for  the  advance- 
ment of  religion,  or  of  learning,  or  providing  for  the 
poor;  as,  the  act  10  Car,  for  uniting  livings  in  Ireland, 
Sir.  516.]"  Com,  Dig,  ut  sup.  In  Bac,  Abr,  Prero- 
gative^ E.  5.  {c)  it  is  said,  "  Where  a  statute  is  general, 
and  thereby  any  prerogative,  right,  title,  or  interest  is 
devested  or  taken  from  the  king,  in  such  case  the  king 
shall  not  be  bound,  unless  the  statute  is  made  by  ex- 
press words  to  extend  to  him,"  for  which  The  Case  of 
Magdalen  College  (d)  is  cited.  The  same  Digest  men- 
tions, as  instances  in  which  the  crown  is  bound,  though 
not  expressly  named,  the  statute  of  Westm,  2.  de  donis  (^), 

(a)  Plowden,  259.  244.  (6)  See  2  Inst.  359. 

(c)  Vol.  vi.  p.  462.  (ed.  1852.)         (d)  11  Rep.  66.  b. 
(e)  1  Stat.  \3Ed.  1.  c.  1. 

Vol.  I.  G  g  and 
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1834.      and  the  statute  of  Merton  {a\  chap.  5.,  against  usury  in 
doubling  the  rent,  in  the  case  of  an  infant  heir  who  has 

The  King 

against       made  default  in  payment;  and  the  same  statute,  c.  10, 

Wright.  j  •  • 

4  ordainmg  that  suit  to  the  lord  may  be  done  by  attorney, 

and  Stat.  31  Eliz.  c.  6.  against  simony  {b).  The  same 
class  of  cases  is  cited  in  Vin.  Abr.^  tit.  Statute  (E.  10.). 
The  statute  of  quia  emptores(c)  did  not  restrain  the 
king  from  creating  fresh  tenures  to  be  holden  of  him- 
self: but  a  tenure  so  created  was  not  a  subinfeudation, 
such  as  the  statute  was  passed  to  prohibit.  [^Tindal  C.J. 
The  statute  de  prcErogativa  regis,  1  stat.  17  Ed.  2.  c,6. 
was  afterwards  passed,  to  restrain  the  king's  tenants  in 
cajpite.']  Again,  by  Magna  Charta(c?),  common  pleas 
must  be  holden  in  some  certain  place ;  yet  the  king  may 
sue  an  action  for  any  common  plea  before  himself  in  the 
King's  Bench  [e) :  but  this  is  because  a  contrary  con- 
struction would  have  directly  affected  the  peculiar  pre- 
rogative of  the  crown ;  a  distinction  often  taken  in  the 
early  authorities.  \_Tindal  C.  J.  No  doubt  the  king  al- 
ways chooses  his  own  court.]  A  strong  instance  of  the 
exemption  of  the  king  from  the  provisions  of  a  statute  is 
the  case  of  stat.  1.  27  Ed,  1.  c,  4.,  which  gives  a  trial  at 
Nisi  Prius  [g).  Now  there  is  no  Nisi  Prius  in  the  Court 
of  Exchequer,  but  a  particular  commission  {h).  But  the 
words  of  that  statute  are,  enquests  and  recognisances 
determinable  he^ove]u^\ACQS  of  either  Bench;''''  and  there  is 
also  a  reservation,  "  unless  it  be  an  enquest  that  requireth 
great  examination,"  which  reservation  might  be  made 

(a)  20£r.  3. 

{h)  See  Hargrave\  note,  Co.  Litt.  120.  a.  n.  (3). 
(c)  I  Stat.  18  Ed.  1.  c.  1.      (rf)  9  iT.  5.  c.  11.      (e)  2  InsL  23.  (2). 
{g)  See  argument  in  Magdalen  College  case,  11  Rep.  68.  b. 
(h)  See  Buller,  N>  P.  part?,  ch.  1.  p.  304.    2  Inst.  424.  (11).  Fitz. 
X.  B.241.  A. 

appli- 
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applicable  by  the  Attorney- General,  in  any  case  affecting       ]  834. 
the  crown,  suggesting  that  it  required  great  examination.  Xinc 
In  Begina  v.  Tuchin  (a),  Powell  J.  laid  it  down  that  the  against 

Wright. 

statute  of  amendment,  1  stat.  14<  Ed,  S.  c.  6.,  did  not 
extend  to  the  crown,  because  the  words  there  are,  "  by 
cliallenge  of  the  party,"  and  he  said  that  the  crown  was 
never  named  in  an  act  of  parliament  by  the  name  of 
party.  It  seems,  therefore,  that,  except  for  this  ex- 
pression (which  does  not  occur  in  11  G.  4.  &  I  fV,4, 
c,  70.  s.  8.),  he  would  have  held  the  crown  to  be  bound 
even  by  the  amendment  act.  In  Willion  v.  Berkeley  {b) 
it  was  held,  by  the  Court  of  Common  Pleas,  that  the 
king  was  bound  by  the  statute  de  donis,  and  could  not 
treat  a  gift  to  him  in  tail  male,  with  remainder  over,  as 
a  fee  simple  conditional  at  common  law ;  and  that,  there- 
fore, his  alienation,  after  male  issue  had  (c),  should  not 
bar  the  reversioner.  A  case  is  there  cited  in  argument 
(p.  236.),  in  which  it  was  held  that  the  king  was  bound 
by  the  statute  of  additions  {\  H.  5.  c.  5.),  and  there- 
fore that  the  want  of  an  addition  vitiated  an  indictment : 
perhaps,  however,  that  case  cannot  be  relied  on  here, 
as  the  statute  of  additions  has  the  words,  "  in  every 
original  writ  of  actions  personals,  appeals,  and  indict- 
ments," which  is  the  answer  given  to  it  in  the  argument 
in  Plowden  (p.  240.).  In  The  Case  of  Ecclesiastical  Per- 
sons {d)  it  was  held  that  the  crown,  though  not  named, 

(a)  2Ld.  Itaym.  1066.    S.  C.  I  Salk.  51.   6  Mod.  268. 
(6)  Plowd.  225. ;  see  p.  235.  et  seq. 

(c)  In  fact,  the  alienation  in  that  case  had  been  made  by  the  issue  (Ed- 
ward  the  Sixth)  who  died  without  ever  having  issue ;  but  such  issue  had 
the  same  power  to  alien  as  the  original  donee  {Henry  the  Seventh) 
had  while  his  issue  lived.  Bac.  Abr.  Estate  in  Tail,  vol.  iii.  p.  159. 
(ed.  1852.) 

{d)  5  Rep.  14. a. 

G  g  2  was 
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1834.       was  bound  by  the  stat.  13  Eliz,  c.  10.,  and  could  not  take 
rhTKiNG     ^  ^^^^^  contrary  to  the  provisions  of  that  act.    And  in 
ufiainst       the  third  reason  of  the  judgment  there  it  is  said,  "  All 

Wright.  ^  J     &  J 

Statutes  which  be  made  to  suppress  wrong,  or  to  take 
away  fraud,  or  to  prevent  the  decay  of  religion,  shall 
bind  the  king,  although  he  be  not  named."  In  The  Case 
of  Magdalen  College  (a),  the  same  decision  was  made  as 
to  the  same  statute ;  and  the  Court  laid  down  this  dis- 
tinction :  "  That  where  the  King  has  any  prerogative, 
estate,  right,  title,  or  interest,  that  by  the  general  words 
of  an  act  he  shall  not  be  barred  of  them"  (6).  So  in 
Standen  v.  University  of  Oxford  (c),  where  it  is  said  that 
the  crown  is  bound  by  the  statutes  de  donis,  and  ISEliz, 
c.  10.,  this  distinction  is  made,  "  Car  la  [i.  e.  stat.  13  Eliz. 
c,  10.]  le  Roy  est  barre  a  faire  tort,  mes  lou  le  Roy  est  in 
title  al  ascun  interest  en  property  ceo  ne  poet  estre  toll  de 
luy  sans  speciall  mention  en  le  Statute  et  cest  distinction 
est  all  owe  en  le  dit  Case  de  Magdalen  Colledge.  L'Estatute 
de  West.  2.  {d)^  ordein  que  plenarty  per  6  moies  barra  le 
partie  que  ad  droit  sed  ceo  ne  barra  le  Roy,  car  nest 
expresse  nosme  en  le  Statute  issint  nul  Statute  de  limit- 
ation barra  luy,  car  son  prerogative  nullum  tempus  occurrit 
Begi,  ne  serra  toll  per  un  generall  statute."  That  dis- 
tinction is  not  applicable  in  the  present  case ;  and  the 
same  may  be  said  as  to  all  the  statutes  of  limitations.  In 
Bea^  V.  The  Archbishop  of  Armagh  {e\  it  was  held  that  an 
Irish  act  of  parliament  (10  &  11  Car.  1.  c.  2.  s.6.)  for  the 
consolidation  of  endowed  rectories  and  vicarages,  bound 
the  crown,  though  not  expressly  named.    There  Eyre  J. 

{a)  11  Rep.  66.  b.  (b)  74.  b.         (c)  W.  Jon.  21.,  by  Jones  J, 

(d)  1  Stat.  13  Ed.  1.  c.  5.    2  Inst.  561.  (22). 

(e)  1  Sir.  516.  S.  C.  8  Mod.  6.,  where  the  case  is  said  to  have  been  on 
the  English  statute,  17  Car.  2.  c.  5.,  for  uniting  churches  in  cities  and 
towns  corporate." 

pointed 
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pointed  out  that  the  statute  did  not  deprive  the  crown  of  1831-. 
any  prior  right,  but  only  new-modelled  it,  which  may  be  ^ 
said  of  the  present  act.    The  provisions  in  the  statute  of  ngnivst 
frauds  {a),  as  to  the  teste  of  the  writ,  do  not  bind  the 
king;  but  that  is  because  it  is  his  prerogative,  that,  where 
the  rights  of  the  crown  and  of  a  subject  are  in  conflict, 
that  of  the  crown  is  to  be  preferred.    So  the  ground  of 
the  exemption  of  the  crown  from  the  provisions  of  the 
statutes  of  bankrupts  is  the  interest  which  the  crown  has 
in  property,  and  its  peculiar  prerogative  of  being  pre- 
ferred to  all  other  creditors.    Here  the  title  of  the  act 
at  once  brings  it  within  the  description  which  Lord 
Coke  gives  of  the  statute  of  advowsons  {b),  "  a  law  that 
advanceth  right;"  which  reason  he  puts  as  shewing  that 
the  king  shall  be  bound,  though  not  named. 

Secondly,  This  is  not  an  act  limiting  or  restricting 
the  crown.  [Tindal  C.  J.  You  need  do  no  more  than 
state  your  second  point;  the  crown  is  as  much  interested 
for  the;  prisoner  as  for  the  prosecutor.]  Besides  which, 
the  writ  of  error  may  be  needed  on  behalf  of  the  crown, 
as  in  cases  of  revenue. 

Thirdly,  The  statutes  in  pari  materia,  which  the 
legislature  must  be  presumed  to  have  had  in  view,  have 
expressly  excluded  the  cases  affecting  the  crown  ;  but 
here  there  is  no  such  exclusion.  The  ancient  juris- 
diction of  the  Exchequer  Chamber  in  error  was  con- 
stituted by  Stat.  27  Eliz.  c,  8.  There  tlie  second  section 
has  the  words,  other  than  such  only  where  the 
queen's  majesty  shall  be  party."  lAlderson  J.  And 
that  act  enumerates  the  causes  of  action,  and  also  spe- 

(a)  29  Car.  2.  c.5.     See  Rex  v.  Ladi/  Portingtoiii  1  Sulk.  162.  as  to 
implied  trusts,  under  the  seventh  section  of  the  same  statute, 
{b)  1  Stat.  IdEdA,  c.  5.  2  Inst.  359.  (9). 

G  g  3  cifies 


4-4.2 


CASES  IN  TRINITY  TERM 


1834.       cifies  that  the  commencement  must  be  in  the  King's 
Bench.]    Neither  kind  of  limitation  is  expressed  in  the 

The  King  ^ 

against       present  act.    The  stat.  4  Ann.  c.  16.,  entitled  "  An  Act 

Wright, 

for  the  Amendment  of  the  Law  and  the  better  Advance- 
ment of  Justice,"  has  an  express  exception,  in  the  seventh 
section,  of  cases  of  treason,  felony,  or  murder,  or  upon 
penal  statute.  It  seems  difficult  to  see  how  the  act,  in- 
dependently of  the  exception,  could  have  extended  to 
indictments :  yet  the  framers  of  it  appear  to  have  thought 
that  the  nature  of  its  object,  the  amendment  of  the  law 
and  the  advancement  of  justice,  was  likely,  in  the  ab- 
sence of  an  express  exception,  to  cause  the  act  to  be 
applied  with  the  utmost  possible  generality. 

Fourthly,  One  object  of  the  present  act  was  to  establish 
one  uniform  court  of  error.  \_Alderson  J.  The  eleventh 
section  shews  that;  it  distinguishes  the  cases  of  prac- 
tice in  which  the  courts  have  a  common  jurisdiction. 
Tindal  C.  J.  Which  means  that  the  fifteen  judges  can- 
not make  rules  of  practice  for  criminal  cases  in  the 
King's  Bench,  or  real  actions  in  the  Common  Pleas. 
Alderson  J.  The  ninth  section  speaks  of  felonies  and 
misdemeanours.]  And,  though  criminal  cases  are  not 
expressly  named  in  the  sixth  section,  it  cannot  be  sup- 
posed that  the  Terms  were  altered  as  to  one  class  of 
causes  and  not  as  to  another.  If  so,  all  the  venires  in 
criminal  cases  are  erroneous.  It  might  also  be  argued 
that  the  sitting  of  a  single  judge  in  a  criminal  matter 
was  not  warranted  by  the  first  section;  and  that  the 
ancient  jurisdiction  in  error,  of  the  Lord  Chancellor 
and  the  two  Chief  Justices,  must  be  preserved  in 
all  revenue  cases ;  and,  perhaps,  it  may  be  said  that 
that  will  be  the  only  court  of  error  in  all  cases  what- 
ever commenced  in  the  Exchequer,  since  the  king 

is 
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is  formally  an  interested  party  in  all  such,  and  espe-  1834. 
cially  since  that  interest  is  connected  with  property. 

The  King 

So,  on  the  king  bringing  quare  impedit  in  the  Com-  against 
.  .11  ^  Wright. 

mon  Pleas,  it  might  be  said  that  error  lay  to  the  Court 
of  King's  Bench,  which  Court  has  now  no  officers 
to  conduct  the  process.  The  king's  suits  relating  to 
revenue,  brought  in  the  King's  Bench,  must,  in  the 
same  way,  go  to  the  House  of  Lords  in  the  first  in- 
stance. To  exclude  these  suggestions,  the  legislature 
used  the  words,  "  any  judgment  given  by  any  of  the 
said  Courts."  ITindal  C.J.  The  word  "any"  in- 
cludes actions  of  replevin,  which  the  old  act  did  not 
include.]  It  is  also  by  virtue  of  the  generality  of  the 
expression,  that  actions  by  original  in  the  King's  Bench 
are  included. 

Lastly,  As  to  some  difficulties  which  may  be  sug- 
gested. It  may  be  asked,  whether  the  execution  of  sen- 
tence shall  be  suspended  in  criminal  cases  whenever  the 
defendant  chooses  to  bring  error.  But  the  subject  is  not 
entitled,  as  of  right,  to  a  writ  of  error  in  cases  of  felony 
or  treason  ;  and  it  has  been  doubted  whether  he  be  so 
even  in  cases  of  misdemeanour.  Again,  it  may  be  ob- 
jected, that  the  Judges  of  the  Common  Pleas,  and  the 
Barons  of  the  Exchequer,  are  not  properly  criminal 
Judges.  But,  in  fact,  they  may  be  called  on  for  their 
opinion  by  the  House  of  Lords  on  criminal  matters; 
and  they  ordinarily  receive  commissions  of  oyer  and 
terminer,  and  gaol  delivery.  Besides,  an  analogous  ob- 
jection might  be  made  to  the  jurisdiction  in  error  of  the 
Justices  of  the  King's  Bench  and  the  Barons  of  the 
Exchequer  upon  real  actions,  or  to  the  ancient  juris- 
diction of  the  Lord  Chancellor  and  the  two  Chief 
Justices  in  error  on  matters  of  revenue.    ITindal  C.J. 

G  g  4  Lord 


444 


CASES  IN  TRINITY  TERM 


1834.  Lord  Coke  says(«),  that  Bracton^s  expression  respecting 
The  King  Justices  of  the  Kuig's  Bench,  "  qui  proprias  causas 

against       regias  terminant,"  includes  their  jurisdiction  in  all  cases 

Wright. 

of  error,  and  that  these  may  well  be  called  propria  causa 
regis,"] 

The  question  on  the  present  record  turns  upon  the 
words  in  the  indictment,  "  by  a  certain  wall  ihere^^ 

extending  into  the  said  highway."  [Lord  Lyhd- 
hurst  C.  B,  Suppose  the  whole  description  of  the  road 
put  into  a  parenthesis.]  A  parenthesis  cannot  be  sup- 
plied in  an  indictment.  The  words  there  and  said  must 
be  referred  to  the  last  antecedent.  Uncertainty  as  to  time 
and  place  vitiates  an  indictment ;  1  Star/t.  C,  P.  c.  4. 
p.  65.  {b)  In  Longe  v,  Atkins  (c),  a  plaintiff  declared, 
in  an  inferior  court  at  Reading,  that  the  defendant  in 
consideration  of  carrying  goods  of  B,  from  Reading  to 
London,  adtunc  et  ibidem  assumed,  &c.  The  ibidem 
was  referred  to  London,  so  as  to  take  the  contract  out 
of  the  jurisdiction  of  the  inferior  court.  [Lord  Lynd- 
hurst  C  B.  There  the  word  might  have  been  referred 
to  either  antecedent:  here  the  sense  allows  you  to  refer 
it  to  only  one.  Tindal  C.  J.  Ogles  case  [d)  is  in  your 
favour ;  there  the  indictment  stated  that  A,  B,  at  N. 
made  an  assault  upon  C.  Z).  of  F,,  and  him  adtunc  et 
ibidem  with  a  certain  sword  percussit,  &c.]  It  was 
said  there,  that  if  the  indictment  referred  to  both  places 
it  was  impossible,  and  "  if  only  to  one,  it  must  refer  to  the 
last,  and  then  it  is  insensible"  Besides,  it  is  not  enough 
that  a  particular  construction  will  make  sense :  the  word 
there  is  technical,  and  is  necessarily  referred  to  the  last 

(a)  4  Inst.  c.  7.  p.  71.  (6)  2d  edit.  (1822). 

*    (c)  Com.  Dig.  Parolsy  f  A.  14.)?  2  Rolf.  Ab.  Parols,  (E.)  p.  252,  1.  19- 
(d)  2  Hal.  P.  a  180. 

antecedent  t 
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antecedent:  the  same  was  held  in  the  case  even  of  an  1834. 
obhgation,  as  to  the  word  he<i  although  the  last  ante-  ^ 
cedent  was  in  a  parenthesis ;  Mancester  v,  Daper  [a),  a^amst 

Wright. 

[Lord  Lyndhurst  C.  B.  There  the  construction  adopted 
made  sense.  Tindal  C.  J.  Is  not  the  last  antecedent 
the  last  word  which  can  be  made  an  antecedent  so  as 
to  have  a  meaning?]  In  Walfbrdv.  Anthony  {b)  there 
were  three  defendants ;  and  the  declaration  used  the 
words  "  a  close  of  the  said  defendant  "  and  it  was  held 
an  ambiguity,  and  not  a  reference  to  the  last  defendant 
named.  [Lord  Lyndhurst  C.  B.  Because  any  one  of  the 
defendants  might  be  understood.] 

Tindal  C.  J.  We  do  not  propose  to  hear  counsel  on 
the  other  side,  on  the  point  of  jurisdiction. 

Starkie,  for  the  crown,  stated  that  he  had  not  been 
instructed  to  question  the  jurisdiction.  As  to  the  record. 
In  Finch's  Discourse  of  La*w^  book  i.  chap.  3.,  it  is  said, 
<«  Words  of  construction  must  be  referred  to  the  next 
antecedent,  where  the  matter  itself  doth  not  hinder  it  (c)." 
In  Guier's  case  {d),  an  indictment  for  murder  had  the 
words,  "  John  Guier,  husband  to  the  said  Emelin  Guier 
of  Hamhridge  aforesaid  in  the  county  aforesaid,  yeo- 
man and  it  was  held,  that  as  "  yeoman"  must  refer  to 
John  Guier,  and  not  to  Emelin  Guier,  the  county  also 
related  to  the  husband.  Besides,  if  sensible  matter  be 
alleged,  insensible  matter  following  may  be  rejected,  if 
the  indictment  will  be  good  without  it.    In  Rex  v.  Mor- 

(a)  2  Roll.  Abr.  Parols,  (E.)  p.  252.  1.  12.  Com.  Dig.  Parols,  (A.  14.) 

(b)  8Bing.75. 

(c)  Page  8.  in  the  English  translation,  1759.  The  original  French 
(3  b.  ed.  1613)  does  not  contain  the  qualification;  but  Gwier's  case  is  cited. 

(rf)  1  Dyer,  46.  b. 

ris 
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ris  (a)  the  indictment  stated  that  Francis  Morris,  the 
goods  and  chattels,  &c.  feloniously  did  receive  and  have; 
he  the  said  Thomas  Morris  then  and  there  well  knowing 
the  said  goods  &c.  to  have  been  feloniously  stolen,  &c. ; 
and  the  words  "  the  said  Thomas  Morris  "  were  rejected 
as  surplusage,  the  indictment  being  sensible  and  good 
without  them.    [He  was  then  stopped  by  the  Court.] 

Cur,  adv.  vult, 

TiNDAL  C.  J.  delivered  the  judgment  of  the  Court. 
Some  doubt  having  occurred  to  the  Court,  whether  its 
jurisdiction  extended  to  the  case  of  criminal  proceedings 
brought  by  writ  of  error  from  the  Court  of  King's  Bench, 
we  requested  this  point  might  be  discussed  before  we 
heard  the  argument  in  the  case  itself.  Such  discussion 
has  accordingly  taken  place ;  and,  if  we  had  still  enter- 
tained any  doubt  upon  the  subject,  we  should  have  di- 
rected an  argument  by  the  law  officers  of  the  Crown 
before  all  the  Judges.  But  we  are  perfectly  satisfied 
that,  upon  the  proper  construction  of  the  statute  by 
which  this  Court  is  constituted,  we  have  jurisdiction 
over  criminal  as  well  as  civil  cases,  when  brought  before 
us  by  writ  of  error. 

The  act  itself  is  entitled,  "  An  Act  for  the  more 
effectual  Administration  of  Justice  in  England  and 
Wales;"  and  the  preamble  of  the  act  declares  its  in- 
tention to  be,  "  to  make  more  eiFectual  provision  for 
the  administration  of  justice  in  England  and  Wales" 
And  again,  the  eighth  section,  by  which  this  Court  is 
constituted,  is  expressed  in  terms  the  most  general  and 
ample,  "  That  writs  of  error,  upon  fl'm/ judgment  given 

(a)  1  Leach,  CC  109.  (ed.4.  1815),  ca  65.  p.  109. 

by 
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by  any  of  the  said  Courts,  shall  hereafter  be  made  re-  1834<. 
turnable  onlv  before  the  Judges  or  Judges  and  Barons,  ^T^TT" 

^  The  King 

as  the  case  may  be,  of  the  other  two  Courts,  in  the  against 

Wright. 

Exchequer  Chamber."  In  the  case,  therefore,  of  an  act 
of  parliament  passed  expressly  for  the  further  advance- 
ment of  justice,  and  in  its  particular  enactment  using 
terms  so  comprehensive  as  to  include  all  cases  brought 
up  by  writ  of  error,  we  think  there  is  neither  authority 
nor  principle  for  implying  the  exception  of  criminal 
cases,  upon  the  ground  that  the  king,  as  the  public  pro- 
secutor, is  not  expressly  mentioned  in  the  act.  By  such 
a  construction  of  the  act,  its  object  and  intent  can  best 
be  attained  :  and  it  may  be  observed,  that  no  difficulty 
can  follow  from  this  construction,  as  to  the  carrying  into 
effect  the  judgment  pronounced  by  this  Court  in  criminal 
cases;  the  statute  having  directed  that  a  transcript  only 
of  the  record  shall  be  annexed  to  the  return  of  the  writ 
of  error;  and  that  the  judgment,  when  altered  or 
affirmed,  shall  be  entered  on  the  Original  record,  and  all 
further  proceedings  shall  be  awarded  by  the  Court  in 
which  the  original  record  remains. 

With  respect  to  the  error  assigned  in  this  particular 
case,  we  are  all  of  opinion  that  it  is  not  available,  and 
that  the  judgment  of  the  Court  below  ought  to  be  af- 
firmed. The  indictment  alleges  that  the  defendant,  at 
the  township  of  Wavertree^  in  the  county  of  Lancaster,  in 
and  upon  a  common  highway  there,  leading  from  a  cer- 
tain public  road  (of  which  the  termini  are  described)  to 
a  certain  other  public  road  (of  which  the  termini  are 
also  described,  and  which  are  from  Wavertree  to  the 
township  of  Little  Woolton),  by  a  certain  wall  there, 
extending  into  the  said  highway,  unlawfully  hath  en- 
croached ;  and  it  is  contended  in  argument  by  the 

plaintiff 
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1834.       plaintiff  in  error,  that  the  latter  word  there  must,  of 
necessity,  be  referred  to  the  last  antecedent,  that  is,  to 

The  King  . 

against       Little  Wooltoti,    The  answer  appears  to  us  to  be,  that 

W"  RIG  WT% 

the  only  way  of  reading  the  indictment  so  as  to  make 
sense  of  it,  is  by  considering  the  township  of  Little 
Woolton  to  be  stated  in  the  indictment  merely  as  the 
terminus  of  one  of  the  two  cross  highways ;  and  in  that 
case  there  can  be  no  ambiguity  in  the  indictment,  as 
the  word  there  cannot  refer  to  that  highway,  but  must, 
of  necessity,  refer  to  the  highway  in  question,  namely, 
that  at  Wavertree.  And  we  think  if  there  is  no  neces- 
sary ambiguity  in  the  construction  of  the  indictment,  we 
are  bound  not  to  create  one,  by  reading  the  indictment 
in  the  only  way  which  will  make  it  unintelligible.  In 
Ogle's  case  {a)  the  sense  is  ambiguous  :  the  assault  may 
as  well  have  been  made  at  N,  in  the  county  aforesaid,  as 
at  F,  in  the  county  aforesaid,  of  which  place  the  defend- 
ant is  described  by  his  addition.  It  is  just  as  sensible, 
whether  the  reference  is  made  to  the  one  or  to  the  other. 
There  was,  therefore,  an  uncertainty  in  that  case,  which 
was  held  to  be  fatal.  But  in  this  case,  the  nuisance  by 
erecting  a  wall,  which  is  local,  must  be  at  Wavertree, 
where  the  road  has  already  been  described  to  be :  it 
could  not  possibly  be  at  Woolton,  There  is,  therefore, 
no  uncertainty,  and  the  word  there  must  consequently 
be  held  to  refer  to  the  only  antecedent  which  can  make 
sense  of  the  indictment,  that  is,  to  Wavertree,  We 
think  the  authority  cited  from  Finch's  Law  is  decisive. 
Upon  the  whole,  we  are  of  opinion  the  judgment  must 
be  affirmed. 

^  Judgment  of  King's  Bench  affirmed  [b), 

{a)  2  Hal.  P.  C.  180. 

(^)  See  Rex  v.  Countesthorpe,  2  B.  cj(-  Ad.  487. 
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IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  King's  Bench.) 
Bayley  aminsi  Drever  and  Others.  Saturday, 


Mai/  loth. 


J7  RROR  from  the  Court  of  King's  Bench.    The  de-  Non-payment 
fendants  in  error  declared  below  against  the  plain- 


of  tithe  does 
not  raise,  as 


tiffin  error,  in  debt,  upon  stat.  2  8>L  S  Ed.  6.  c,  13.,  for  fgainstalay 

^  '     ^  '  impropriator, 

not  setting  out  tithes,  and  claimed  the  treble  value,  presumption, 

^  to  go  to  a  jury, 

The  defendants  in  error  claimed  as  lay  proprietors  ofa  grant  of 

the  tithe  to  the 

of  tithes  of  corn,  grain,  and  hay,  of  land  in  the  parish  landowner. 

r   T-»       7  •       1  c   r-n  •    1    1  Evidence  of 

or  Frestoury^  in  the  county  or  Chester^  occupied  by  a  right  to  all 
the  plaintiff  in  error  \  and  from  the  bill  of  particulars     ^  j^y 

it  appeared  that  the  demand  was  limited  to  the  single  [oTgiVen  ti^me, 

or  treble  value  of  the  tithe  of  hay.    On  the  trial  be-  and  of  the  re- 

•'  ceipt  of  the 

fore  Bolland  B.,  at  the  Chester  Summer  assizes  J  831,  corn  tithe  since 

that  time  by 

the  defendants  in  error  proved  the  grant  of  (among  another  party, 

is  evidence 

other  things)  the  rectory  and  tithes,  of  all  kinds,  of  the  from  which  a 

parish  of  Prestbury,  by  letters  patent  of  Queen  Elizabeth^  they  think^fit, 

to  Thomas  Leigh  and  certain  other  persons,  in  the  year  a^Uhe  tlt^hes 

1579,  and  a  deed  of  partition  in  1586,  whereby  the  memfoned'im- 

other  grantees  released  and  conveyed  the  same  rectory  g^^J^atTeV^ 

and  tithes  to  Thomas  Eemh,    They  also  gave  in  evi-  party;  and, 

^  .         .  therefore,  the 

dence  leases  of  the  tithes,  of  all  kinds,  in  the  township  latter,  in  sup- 
of  Loisoer  Withingfon,  in  the  parish  of  Prestbury,  within  claim  fo^r  hay 
which  township  the  lands  of  the  plaintiff  in  error  were  documema^^^ 
situate,  granted  by  different  members  of  the  family  of  dence  of  ^hay 
Leigh,  for  terms  of  years  which  had  since  expired ;  the  Jj^^^  ^akln^y 

earliest  the  presumed 
grantor. 
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1834.       earliest  dated  in  1705,  the  latest  in  1799.    Payments  of 
rent  under  some  of  these  leases  were  shewn  to  have  been 

Bayley 

against       made  to  the  Leigh  family.    Parol  evidence  was  also 

Drever. 

given,  on  behalf  of  the  defendants  in  error,  of  the  col- 
lection and  receipt  on  account  of  the  Leigh  family,  or 
their  lessees,  of  certain  rents  or  money  payments  in  lieu 
of  tithe;  and  some  of  the  witnesses  deposed,  that  in 
valuing  the  different  farms  in  the  parish  (including  that 
of  the  plaintiff  in  error),  for  the  purpose  of  tithe,  they, 
uniformly  up  to  the  period  of  the  dispute,  took  into 
account  the  value  of  the  hay.  It  appeared,  however, 
that  the  valuation  in  the  whole  did  not  exceed  what 
would  be  a  fair  estimate  of  the  corn  tithe  alone ;  that  the 
addition  of  hay  tithe  would  have  nearly  doubled  the 
amount  received ;  that,  except  in  one  or  two  instances, 
no  tithe  of  hay  had  ever  been  taken  in  kind  ;  that  about 
the  year  1816  disputes  arose  between  the  tithe-owners 
and  the  parishioners  respecting  the  right  to  hay  tithe ; 
that  the  parishioners,  when  it  was  specifically  claimed, 
'  altogether  refused  to  pay  it ;  and  that,  since  that  period, 
the  corn  tithe  alone  had  been  valued  and  collected.  It 
further  appeared,  that  in  the  year  1822  Richard  Leigh 
died,  and  that  since  that  time  the  corn  tithe  or  a  money 
equivalent  had  been  received  on  account  of  the  defendants 
in  error;  but  there  was  no  evidence  of  any  perception  of 
hay  tithe  by  them,  or  on  their  account.  The  counsel  for 
the  plaintiff  in  error  objected  to  the  leases  being  put  to 
the  jury  as  evidence  of  the  perception  of  the  hay  tithe, 
on  the  ground  of  the  want  of  proof  of  connection  in 
title,  as  to  the  hay  tithe,  between  the  lessors  and  the 
defendants  in  error.  The  learned  Judge  over-ruled  the 
objection,  and  admitted  the  evidence.  He  further  told 
the  jury,  in  summing  up,  that  no  presumption  of  a  grant 

of 
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of  the  hay  tithe  could  be  made,  even  as  against  a  lay 
impropriator,  from  the  non-payment  of  the  hay  tithe. 
The  counsel  for  the  plaintiff  in  error  excepted  to  the 
admission  of  the  leases,  and  also  to  the  direction  of  the 
learned  Judge.  There  were  other  exceptions,  which 
were  not  discussed  on  the  present  argument,  nor  noticed 
in  the  judgment.  The  jury  having  found  a  verdict  for 
the  defendants  in  error,  and  judgment  having  been 
entered  up  thereon  in  the  Court  of  King's  Bench,  the 
present  writ  of  error  was  brought. 

The  case  was  argued  before  Tindal  C.  J.,  Lord 
Lyndhurst  C.  B.,  Park^  Gaselee,  and  Bosanquet  Js.,  and 
Bolland  and  Gurney  Bs. 

J".  Lloyd  for  the  plaintiff  in  error.  Of  the  two 
questions  submitted  to  the  consideration  of  the  Court, 
the  most  important  is  the  general  question  as  to  the 
doctrine  of  presumption  against  a  lay  impropriator. 
Assuming,  as  will  probably  not  be  disputed,  that  there 
was  some  evidence  to  go  to  the  jury,  from  whence  a 
presumption  might  be  drawn,  it  becomes  an  abstract 
question  of  law,  which  may  be  considered  apart  from 
the  evidence  set  out  in  the  bill  of  exceptions ;  and, 
in  point  of  law,  the  doctrine,  that  no  presumption  of 
a  grant  can  be  made  against  a  lay  rector  from  con- 
tinued non-payment  alone,  cannot  be  maintained.  That 
doctrine  is  undoubtedly  supported  by  authorities;  but 
a  careful  examination  of  the  reasoning  on  which  it 
is  founded  will  shew  that  it  rests  on  a  fallacy.  It 
is  admitted  by  the  plaintiff  in  error  that  no  such  pre- 
sumption can  be  made  against  a  spiritual  rector,  inas- 
much as  he  has  not  the  power  to  make  such  a  grant. 
It  is  also  admitted,  that  a  layman  cannot,  unless  he 

derive 
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1834.       derive  title  through  a  religious  house  before  the  dis- 
'      solution  of  monasteries,  set  up  aj^ainst  the  owner  of 

Baylky         _  ^  ^ 

against       tithes,  whether  lay  or  spiritual,  a  claim  of  prescriptive 

Drbver. 

exemption.  And  from  this  latter  proposition  the 
doctrine  now  in  question  seems  to  have  taken  its  origin ; 
the  argument  being,  that  if,  from  mere  nonpayment  of 
tithes,  the  presumption  of  a  grant  were  to  arise,  this 
would,  in  effect,  amount  to  a  prescription  in  7ion  deci- 
mando.  But  the  reasoning  on  which  the  prescription 
is  held  inadmissible,  though  unquestionably  sound,  is 
technical  merely.  There  can  be  no  prescription, 
because,  before  the  dissolution  of  monasteries,  which  is 
within  legal  memory,  a  layman,  except  in  the  case 
before  adverted  to,  could  not  himself  enjoy,  or  be 
exempted  from  the  payment  of  tithes.  But  after  this 
period,  when  tithe  came,  as  in  the  present  instance, 
into  lay  hands,  it  acquired  all  the  qualities  of  lay 
property  generally;  that  is  to  say,  it  could  be  dis- 
posed of,  or  granted  away,  in  whole  or  in  part,  just 
as  land  or  rents  might  have  been.  Now  as  to  all 
other  property,  the  Courts  not  only  admit  but  favour 
a  presumption  arising  from  long  enjoyment,  and  no 
reason  can  be  assigned  why  the  same  indulgence 
should  not  be  extended  to  ecclesiastical  property  in  lay 
hands.  In  substance  it  makes  no  difference,  whether 
there  is  a  long  continued  perception  of  tithe,  or  a  long 
continued  exemption  from  payment.  From  the  one 
arises  the  reasonable  inference  of  a  grant,  from  the 
other  a  like  presumption  of  a  release,  on  the  principle 
that  otherwise  it  cannot  be  supposed  that  the  party 
originally  entitled  would  forego  the  exercise  of  a  bene- 
ficial right.  This  doctrine  of  presumption,  in  ordinary 
cases,  is  familiar;  but  its  application  to  tithe  is  denied. 

Such 
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Such  a  distinction,  however,  is  unjust  and  inconsistent.  1834. 
Suppose,  for  instance,  that  a  lay  rector  had,  many  years  ^^^^^^ 
affo,  as  he  had  undoubted  power  to  do,  on  good  consider-  ngainst 

*  ^  Drever. 

ation,  granted  away  or  released  by  deed  a  portion  of  his 
tithe;  that  the  property  so  released  from  tithe  had  passed 
in  regular  descent,  without  alienation  or  lease,  through 
two  or  three  generations  from  the  original  grantee  or  re- 
lessee  ;  and  that,  by  accident  or  time,  the  original  deed 
were  lost ;  there  would  then  be  no  evidence  of  the  exist- 
ence of  such  grant  or  release  but  the  fact  of  non-pay- 
ment: yet,  upon  the  present  doctrine,  the  Court  would 
reject  the  reasonable  presumption  of  such  deed  having 
existed,  and  would  give  back  to  the  lay  rector  what  he 
had  once  bargained  away.  According  to  this  doctrine, 
length  of  enjoyment,  which  confirms  all  other  rights^ 
would  serve  only  to  weaken  this,  by  destroying  the 
documentary  evidence  of  title  without  giving  an  equiva- 
lent presumption  in  its  favour.  ^T/ie  Court  here  in- 
timated, that  whatever  the  reasonableness  of  the  doc- 
trine, they  should  probably  feel  themselves  bound  by 
the  authorities.]  The  cases  are  all  collected  in  Eagle 
on  Tithes,  c.  3.  s.  6. ;  and  on  examination  it  will  be 
found  that  they  proceed,  for  the  most  part,  on  the 
notion  that  a  claim  of  exemption  founded  on  non-pay- 
ment was,  in  fact,  a  prescription  in  non  decimando ;  and 
the  propriety  of  the  decisions  themselves  has  been  fre- 
quendy  called  in  question.  [Lord  Lyndhurst  C.  B, 
The  conclusion  at  which  Mr.  Eagle  arrives  is  this  :  — 
"  The  determinations  upon  this  very  important  question 
go  to  this  extent,  that  mere  non-payment  is  undoubtedly 
not,  even  amongst  laymen,  any  answer  to  the  demand 
of  tithes.  But  there  has  not  always  been  a  uniformity 
of  opinion  on  this  point  among  the  judges ;  and  some 
Vol.  L  H  h  even 


454^  CASES  IN  TRINITY  TERM 

1834.      even  of  those  who  have  thought  themselves  obliged  to 
submit  to  the  authority  of  the  decided  cases,  have 
against      expressed  themselves  dissatisfied  with  the  principle  on 

DrEVER,  I'll 

which  those  decisions  are  founded  («)."]  The  author^ 
while  he  states  the  prevailing  doctrine,  evidently  con- 
siders the  law  on  this  point  to  be  both  unsettled  and  un- 
satisfactory ^  In  Medley  v.  Talmy  [b)  (in  1696)  the  grant 
was  presumed  by  the  Court  against  a  layman,  on  evidence 
of  non-payment  for  forty-four  years  only.  \_Gaselee  J. 
In  Nagle  v.  Edwards  (c),  in  1796,  Macdonald  C.  B.  says, 
that  the  point,  though  once  doubted,  seems  now  set 
at  rest,  and  that  there  is  no  difference  between  a  lay 
and  an  ecclesiastical  rector.]  In  Panshaw  v.  More  {d\ 
Baron  Clarke  says,  that  although  the  authorities  against 
a  prescription  in  non  decimando  are  very  great,  yet  the 
reason  grows  weaker  every  day;  that  discharges  have 
been  often  purchased  from  lay  impropriators,  and  that 
the  grants  may  be  lost;  and  then  he  points  out  the 
inconsistency  of  the  refusal  to  allow  the  presumption 
with  admitted  legal  principles.  [Lord  Lyndhurst  C.  B. 
But  he  ends  with  submitting  to  it.  Tindal  C.  J. 
There  is  no  collateral  circumstance  from  which  a 
grant  can  be  inferred  here.  The  case  therefore  comes 
to  this:  there  are  two  modes  in  which  your  claim  to 
the  exemption  might  be  set  up;  one  of  these  is  bad; 
and  you  say  that  we  must,  therefore,  put  it  upon  the 
other.  Every  prescription  in  non  decimando  might  be 
open  to  such  an  argument.]  If  the  same  evidence  would 
raise  both  claims,  the  jury,  as  one  was  legally  impossible, 
would  fix  on  the  other,  as  the  more  probable  of  the  two. 
[Lord  Lyndhurst  C.  B.  You  might  apply  that  to  the  case 

(a)  c.  iii.  §  6.  vol.  i.  p.  92.  {b)  1  Eag.  ^  Y.  620,  2  Giv.  559. 

(c)  SAnstr.  705.  2  Eag,  ^  Y,  428.  4  Gw,  1444* 

(d)  2  Eag.  4:  Y.  92.    2  Gw.  781. 

of 
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of  a  spiritual  rector:  an  exemption  from  his  claim  might  ISS^. 
have  a  legal  origin.]  The  jury  may  choose.  [Lord  bIylex 
Lyndhurst  C.  B.  There  is  no  evidence  besides  that  of  against 
non-payment ;  and,  therefore,  upon  the  authorities,  there 
was  nothing  to  go  to  the  jury.]  It  must  be  admitted  that 
the  decisions  appear  to  go  to  that  extent.  But  The 
Aldermen  and  Burgesses  of  Bury  v.  Evans  (a)  was  merely 
a  question  on  prescription  in  non  decimando.  Lord  Re^ 
desdale'm  Norhuryw,  Meade {b)  intimated  a  strong  opinion 
in  favour  of  allowing  the  presumption  now  contended  for. 
Upon  the  other  point,  no  connection  in  title  has  been 
shewn  between  the  plaintiffs  below  and  the  family  of  the 
Leighs,  so  far  as  the  hay  tithe  is  concerned ;  and,  conse- 
quently, the  leases  were  not  admissible  in  evidence* 
Assuming  the  title  of  the  LeigJis  to  be  established,  there 
is  nothing  but  the  perception  of  the  corn  tithe  by  the 
plaintiffs  below,  which  may  well  consist  with  this, —  that 
there  had  been  a  lease  to  them  from  the  Leighs  of  the 
corn  tithe  alone.  The  leases  were  offered  in  evidence,  for 
the  purpose  of  shewing  a  right  to  the  tithe  of  hay ;  and 
granting  that  they  are  evidence  of  such  a  right  in  the 
family  of  Leigh,  how  can  they  be  made  available  to  the 
plaintiffs  below,  who  have  not  connected  themselves 
directly  in  title  with  that  family,  and  have  claimed  and 
enjoyed  only  the  tithe  of  corn  ? 

[Upon  this  point  the  Court  intimated  that  the  per- 
ception of  the  corn  tithe  was  at  all  events  good  prim^ 
facie  evidence  of  a  title  to  the  tithe  generally  ;  and  that 
what  was  evidence,  therefore,  in  favour  of  a  former  owner, 
would  be  equally  evidence  for  the  party  who  had  the 
perception  of  the  corn  tithe  now.] 

(a)  2  Com.  Rep.  645.    Bunb.  545.    2  Bag.  ^  Y.  72.    2  Gw.  757. 
(6)  3  Bligh,  21 1. 

H  h  2  Temple 
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1834.  Temple  contra  was  stopped  by  the  Court. 

Batlet 

against         Lord  Lyndhurst  C.  B.    I  was  always  much  struck 

Dkever. 

with  the  arguments  which  have  been  urged  in  favour  of 
the  presumption  of  a  grant.    But  the  decisions  are  too 
strong  to  be  over-ruled  by  us  in  this  Court,  whatever 
weight  the  objections  may  have  in  another  place. 
The  rest  of  the  Court  concurred. 

Judgment  of  the  King's  Bench  affirmed. 


Baxter  and  Another,  Assignees  of  Hill, 
against  Pritchard. 

An  assignment  HPROVER  for  Certain  articles  of  furniture  and  stock 

by  a  trader  of  X 

his  whole  stock,        in  trade.    The  first  count  alleged  a  possession  by 

with  intent  to 

abscond  from  Hill  the  bankrupt,  and  a  finding  by  the  defendant 
and  carry  off  before  the  bankruptcy,  and  charged  a  conversion  after 
mon^y^*t^no't  bankruptcy.  The  second  count  laid  the  possession 
Tu^i'lt^'  in  the  plaintiffs  as  assignees.  Plea,  not  guilty.  The 
the  purchaser    defendant  gave  notice  of  disputing  the  petitioning  cre- 

pays  a  fair  price  ^  i        o  i  o 

for  the  goods,    ditor's  debt,  the  trading,  and  the  act  of  bankruptcy. 

and  is  ignorant  ^ 

of  the  trader's    On  the  trial  before  Denman  C.  J.  at  the  London  sittings 

design.  i  i  •         i  •  i 

after  Trinity  term  1833,  the  only  question  ultimately 
in  dispute  was,  whether  an  assignment  made  by  Hill  to 
the  defendant  constituted  an  act  of  bankruptcy  ?  as  to 
which  the  following  facts  were  proved.  Hill^  being  in 
trade  as  an  oil  and  colour  man,  on  the  9th  of  December 
1831,  by  several  deeds,  assigned  to  the  defendant  the 
lease  of  certain  premises  held  by  him  (Hill),  and  all  his 
book  debts,  furniture,  fixtures,  stock  in  trade,  and  effects. 
The  property  sold  was  taken  at  a  valuation.  Hill  ob- 
tained 
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tained  the  purchase  money,  and  absconded  for  America, 
The  jury  expressly  found  that  Hill  had  made  the  assign- 
ment with  the  intention  of  defrauding  his  creditors,  but 
that  the  defendant  was  no  party  to  the  fraud.  The 
Lord  Chief  Justice  thought  that,  on  these  facts,  the 
assignment  was  an  act  of  bankruptcy,  and  he  directed 
a  verdict  for  the  plaintiff,  reserving  leave  to  move  to 
enter  a  nonsuit.  Sir  James  Scarlett  obtained  a  rule  ac- 
cordingly in  Michaelmas  term  1833.  In  Easter  term 
last  (April  30th), 

Sir  John  Campbell,  Attorney-General,  and  Follett, 
shewed  cause  (a).  This  is  an  act  of  bankruptcy  within 
two  clauses  of  the  third  section  of  stat.  6  G.  4.  c.  16. 
First,  the  trader  has  made  a  fraudulent  grant  or  convey- 
ance of  his  goods ;  secondly,  he  has  made  a  fraudulent 
gift,  delivery,  or  transfer  of  his  goods.  It  is  true  that  the 
jury  have  negatived  fraud  on  the  part  of  the  defendant; 
but  they  have  found  fraud  on  the  part  of  HilL  HilVs 
act,  if  valid,  would  have  the  effect  of  preventing  the 
rateable  distribution  of  his  property  under  the  bankrupt 
laws;  and  this  being  the  fraud  contemplated  by  the 
legislature,  it  is  complete  without  any  fraud  on  the  part 
of  the  defendant.  On  this  principle,  any  voluntary 
preference  is  now  an  act  of  bankruptcy ;  and,  even  while 
it  was  no  act  of  bankruptcy  unless  made  by  deed,  trover 
or  money  had  and  received  would  lie  in  all  cases  of 
such  preference,  against  the  receiver.  Yet  a  voluntary 
preference  may  be  given,  without  any  fraud  on  the  part 
of  the  person  preferred.  Not  only  may  there  be,  as  in 
the  case  last  put,  an  act  of  bankruptcy  effected  by  a 
transfer,  where  the  receiver  is  not  aware  that  creditors 

(a)  Before  Dmman  C.  J.,  Littledale,  Patteson,  and  Williams  Js* 

H  h  3  will 


1834. 


Baxter 
against 

PftlTCHARD. 
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1834).  will  be  defrauded,  but  also  there  may,  on  the  other  hand, 
r  be  a  transfer  where  the  receiver  has  knowledge  of  the 

Baxter  ^ 

against      trader's  insolvency,  and  yet  no  act  of  bankruptcy,  as  in 

Pbitchard.  T  1 

the  case  of  a  creditor  who  obtains  a  preference  by  menace 
or  importunity.  The  privity  of  the  receiver  is  therefore 
no  test,  either  way,  of  the  existence  of  the  fraud  contem- 
plated by  the  legislature.  The  cases  respecting  fraudu- 
lent assignments,  antecedent  to  the  passing  of  the  statute 
of  6  G.  4.  c.  16.,  are  applicable  to  the  present  question, 
excepting  only  that  a  deed  is  no  longer  requisite  to  per- 
fect the  act.  Now  the  cases  may  be  distributed  into 
two  classes :  first,  where  there  was  fraud  at  common  law, 
or  under  the  statute  13  Eliz,  c,  5.,  in  which  class  of  cases 
there  is  no  fraud  unless  both  parties  be  privy ;  secondly, 
where  the  fraud  consists  in  evading  the  bankrupt  laws, 
in  which  class  fraud  may  exist,  though  one  party  be 
not  privy.  The  cases  are  collected  in  Lord  Henlei/s 
Digest  of  the  Bankrupt  Law,  ch.  2.  s.  2.  {a)  The  second 
head  of  fraudulent  assignments,  there  given  (5),  compre- 
hends assignments  which  are  fraudulent,  as  being  against 
the  policy  of  the  bankrupt  law ;  and  it  appears,  from  the 
authorities  there,  that  it  has  been  held  that  the  assignment 
of  all  a  trader's  property,  for  the  benefit  of  all  the  creditors, 
is  an  act  of  bankruptcy,  because  it  incapacitates  the  per- 
son assigning  from  carrying  on  trade  (c).  \Littledale  J. 
Have  you  any  instance  where  a  sale  has  been  held  an  act 
of  bankruptcy,  if  the  trader  got  as  much  as  he  parted 

(a)  Page  26.  (3d  ed.  1852.)  {h)  Page  27. 

(c)  Page  28.  See  Lord  Mamjfield  in  Compton  v.  Bedford,  1  W.  M.  562. ; 
in  Devon  v.  Watts,  1  Doug.  92.  ;  in  Butcher  v.  Enslo,  ib.  296.  ;  and  in 
Harman  v.  Fishar,  1  Cowp.  1 25. ;  and  Lord  EUenborough  in  Tappenden  v. 
Burgess,  4  East,  235.  But  see  Lord  Eldon^s  remarks,  in  Ex  pa?te  Bourne, 
16  Fes.  148.,  on  JTellle  v.  Hammond,  Co.  B.  i.  89.,  and  his  judgment 
in  Button  v.  Morrison,  17  Ves.  198,  199. 

with  ?] 
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with?]  Lord  Mansfield^ s  judgment  in  Wbrseley  \,  De-  1834. 
mattos{a)  goes  that  length.  The  enforcement  of  this  b^^^^ 
rurle  may  be  a  hardship  upon  the  purchaser ;  but  this  ^  against 
the  law  will  work,  rather  than  permit  a  fraud  upon  the 
bankrupt  laws.  No  man  should  take  such  an  assignment 
without  satisfying  himself  that  there  are  no  creditors. 
In  Cooke  v.  Caldecott  (b)  it  was  left  to  the  jury,  whether 
the  party  receiving  the  transfer  had  reason  to  know 
that  the  trader  was  defrauding  his  creditors ;  but  there 
the  sale  was  only  of  a  part  of  the  property,  so  that  the 
fact  of  the  trader  being  incapacitated  from  carrying  on 
trade  did  not  arise.  And  in  Ward  v.  Clarke  (c)  the 
jury  were  told  to  consider  whether,  from  the  circumstances 
of  the  sale,  the  purchaser  must  not  have  known  that  it 
was  not  in  the  ordinary  course  of  business ;  but  there 
the  only  question  was,  whether  the  purchaser  was  within 
the  protection  of  the  eighty-second  section  of  stat.  6  G,  4. 
c,  16.,  on  the  ground  of  the  transaction  having  been  bond 
Jide  ?  Here  there  is  a  sale  of  all  the  property,  with  an 
intent,  on  the  part  of  the  seller,  to  abscond  with  the 
money,  and  defraud  his  creditors.  [Patteson  J.  In  the 
cases  where  a  deed  of  assignment  has  been  held  to  be 
an  act  of  bankruptcy,  the  transfer  itself,  independently 
of  the  collateral  fact  of  the  seller's  intention  as  to  his  own 
future  proceedings,  has  been  held  to  be  a  fraud  on  the 
creditors :  you  are  seeking  to  incorporate  such  an  intent 
into  the  transaction,  in  order  to  make  out  the  assignment 
to  be  a  fraud.] 

Sir  James  Scarlett  and  Hutchinson  in  support  of  the 
rule.    The  question  which  has  been  put,  whether  a  sale 


(a)  1  Burr,  467.    See  the  conclusion  of  the  judgment,  p.  484. 
C6)  M.  ^  M.  522.  (c)  M.  4:  M.  497. 

H  h  4  has 
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1834.      has  been  held  to  be  an  act  of  bankruptcy,  if  the  trader 

g^^^^^      got  as  much  as  he  parted  with,  decides  this  case.    It  has 

against  never  been  so  held.  IF.  Pollock,  amicus  curice,  said  that 
Fritcuard. 

the  contrary  had  been  decided  in  a  case  of  Rose  v.  Hay- 
cock  («).]    It  is  not,  in  itself,  an  act  of  bankruptcy  for  a 

trader 


{a)  Rose  against  Haycock. 

A  sale  of  the      This  was  an  action  of  trover,  tried  before  Mr.  Baron  Hullock,  at  Lan- 

whole  of  a  caster^  at  the  Spring  assizes  in  1827. 
trader  s  pro-  .  * 

perty  is  not,  of       "^^^  question  was,  whether  a  deed,  by  which  a  trader  sold  the  whole  of 

itself,  an  act  of  his  property,  was,  of  itself,  an  act  of  bankruptcy,'  independently  of  any 

^^^he^^^r'  question  of  fraud ?    By  the  deed  in  question  the  bankrupt  had  assigned 

■who  seeks  to  share  in  the  stock  in  trade  for  a  sum  of  money,  which  was  paid  to 

treat  the  sale  him.   Two  days  before  this,  the  lease  of  the  premises  wherein  the  business 

bankruptcy^  was  carried  on  had  been  sold,  so  that  the  bankrupt  had  incapacitated  him- 

must  shew  ^^^^  from  carrying  on  his  business.    The  purchaser  was  the  bankrupt's 

some  fact  from  father.    There  was  evidence  that  a  letter  had  been  sent  by  the  father  a 

■which  fraud  short  time  before  the  purchase,  which  would  indicate  that  the  son  was  em- 
may  be  in-  ^  .  ' 

ferred.  barrassed.    But  the  plaintiff's  counsel  did  not  impute  fraud,  nor  was  he 

able  to  shew  that  the  purchase-money  was  improperly  distributed.  He 
contended  that,  in  point  of  law,  the  sale  was  an  act  of  bankruptcy.  The 
learned  Judge  was  of  opinion  that  it  was  not,  of  itself,  an  act  of  bank- 
ruptcy ;  that  there  must  be  some  evidence  to  shew  fraud,  or  something 
from  which  the  jury  might  fairly  conclude  that  the  transaction  was  not 
bona  fide.  The  counsel  for  the  plaintiff  declined  addressing  the  jury,  and 
the  learned  Judge  directed  the  plaintiff  to  be  nonsuited. 

F.  Pollock,  in  Easter  term  1827,  moved  for  a  rule  nisi  for  a  new  trial. 
This  sale  cannot  be  allowed  by  law.  If  it  is  an  act  of  bankruptcy  for  a 
trader  to  assign  all  his  property  for  the  purpose  of  a  just  distribution 
among  all  his  creditors^  a  fortiori  it  must  be  such  an  act  to  sell  all  his 
property,  by  which  he  becomes  enabled  to  pay  whom  he  pleases.  He 
thus  sells  himself  up  ;  and  the  very  circumstance  is  enough  to  put  a 
buyer  on  his  guard.  Here  there  were  debts  to  the  amount  of  10,000/., 
and  the  purchase-money  was  not  equal  to  that  sum. 

Lord  Tenterden  C.  J.  The  sale  was  not  in  point  of  law,  and  of 
itself  only,  an  act  of  bankruptcy.  The  words  of  the  bankrupt  act,  6  G.  4. 
c.  16.  s.  3.,  are,  "  If  any  such  trader  shall  make  any  fraudulent  grant  or 
conveyance  of  any  of  his  lands,  tenements,  goods,  or  chattels. "  The 
utmost  that  could  be  contended  for,  by  a  party  who  sought  to  impeach  it, 
would  be,  that  it  should  go  to  the  jury  upon  the  question  of  fraud  ;  and 

then^ 
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trader  to  incapacitate  himself  from  carrying  on  trade.  1834. 
Lord  Mansfield  certainly  appears  to  have  used  an  ex- 
pression  which  might  lead  to  such  a  doctrine,  but  he  against 

°  ^  ^  Pritcharix 

seems  to  have  assumed  the  principle  without  much  con- 
sideration. If  a  sale  be  made  for  full  value  the  creditors 
are  not  injured.  And  this  is  supported  by  Lord  Kenyan^ s 
remarks  in  Whitwell  v.  Stevens  («).  A  fraudulent  convey- 
ance of  any  part  of  the  property  is  an  act  of  bankruptcy ; 
but  there  must  be  such  a  transfer  as  in  itself  constitutes 
a  fraudulent  transaction,  as  well  as  an  intent  on  the  part 
of  the  seller  to  defraud.  If  a  fraudulent  intent  on  the 
part  of  the  seller  were  sufficient,  no  purchase  could  be 
made  in  a  shop  with  safety.  The  transfer,  as  well  as 
the  intent,  must  be  fraudulent;  and  a  contract  cannot  be 
fraudulent  unless  both  the  contracting  parties  be  tainted 
with  the  fraud. 

Cur,  adv,  vulL 

Lord  Den  MAN  C.  J.  in  this  term  delivered  the  judg- 
ment of  the  Court. 

The  question  is,  whether  an  assignment  by  a  trader 
of  his  whole  stock,  with  intent  to  abscond  and  carry  off 
the  purchase-money,  is  an  act  of  bankruptcy  as  "  a 
fraudulent  transfer  and  delivery  of  his  property  with 
intent  to  defeat  and  delay  his  creditors,"  when  the 


then,  in  such  a  case  as  the  present,  it  should  go  to  them  with  a  strong 
observation  on  the  want  of  any  facts  from  which  fraud  could  be  properly 
inferred.  Even  an  assignment  for  the  benefit  of  creditors  is  not  now  an 
act  of  bankruptcy,  except  in  certain  cases  mentioned  in  the  fourth  section . 
A  fair  and  bona  fide  sale  is  scarcely  within  the  mischief  for  which  the 
bankrupt  act  proposes  a  remedy. 

Rule  refused. 

(a)  1  Esp.  N.  P.  a  72. 

purchaser 
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1834.  purchaser  pays  a  fair  price  for  the  goods,  and  is  igno- 
*;  rant  of  the  trader's  design  ? 

Baxter  " 

against  The  case  being  new,  I  thought  myself  bound  to 

PRITCHARD. 

adhere  to  the  words  of  the  act ;  and  considering  that 
all  acts  of  bankruptcy  are  made  to  depend  on  the 
conduct  aud  motives  of  the  bankrupt  alone,  and  that,  in 
one  sense,  his  sale  of  property  to  the  defendant  was 
clearly  fraudulent,  I  directed  the  jury  to  find  a  verdict 
for  the  plaintiff,  with  leave  to  move  for  a  nonsuit. 

The  case  has  now  been  fully  argued  before  us,  and 
my  first  impression  was  rather  fortified  than  weakened 
by  a  scrutiny  of  the  older  cases,  in  which  Lord 
Mansfield,  and  other  contemporary  judges  of  high 
authority,  appear  to  have  held,  that  the  mere  assign- 
ment of  a  trader's  whole  property  by  deed  was  an 
act  of  bankruptcy,  as  disabling  him  from  further  carry- 
ing on  his  trade,  though  for  a  good  consideration,  and 
even  with  the  praiseworthy  motive  of  fairly  distributing 
it  among  his  creditors.  It  is  enough  to  allude  generally 
to  Wordey  v.  Demattos  (a),  Compton  v.  Bedford  (Z>),  La*isi) 
V.  SJcinner  (c),  Devon  v.  Watts  (d),  Hassells  v.  Simpson  {e\ 
Butcher  v.  Easto  {g). 

On  fuller  consideration,  I  am  satisfied  that  my  first 
impression  was  wrong ;  and  agree  with  the  opinion 
which  has  been  formed  by  the  rest  of  the  Court.  If  the 
language  of  the  clause  is  consli'ued  with  Strictness,  it  is 
not  the  transfer  and  delivery  of  the  goods  that  can  be 
called  fraudulent,  in  any  sense.  The  trader  is  bound  to 
deliver  the  goods  he  has  sold  for  valuable  consideration, 
receiving,  in  return  for  thenli,  a  fund  of  equal  value, 

(a)  1  Burr,  467.  (6)  1  W.  BL  362. 

(c)  2  W.  Bl.  996.  {d)  1  Doug.  86. 

(e)  1  Doug,  89.  note.  {g)  1  Doug,  295. 

which 
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which  might  be  made  available  for  the  benefit  of  his  1834. 
creditors.     Possibly  the  best  thin<;  for  them  would  be  ~ 

Baxter 

the  conversion  of  ffoods  into  money.    It  is  remarkable  against 

^        ^  Pritchabd. 

that  the  word  sale  does  not  occur  in  this  clause ;  and 
equally  so,  that  none  of  the  older  cases  turn  on  a  sale 
accompanied  with  payment  of  the  full  price.  Again, 
the  Court  held  in  Hill  v.  Farnell  {a)  that  where  a  part 
of  the  property  had  been  sold  by  a  trader  after  an  act  of 
bankru|rtcy,  but  bona  fide  bought,  the  purchaser  could 
not  be  compelled  to  part  wdth  the  goods  unless  the 
assignees,  at  least,  tendered  the  price  paid.  It  was 
there  justly  said,  that  the  protecting  words  of  the  eighty- 
second  section  could  not  otherwise  receive  their  full 
effect.  The  incongruity  would,  indeed,  be  monstrous 
if  the  purchaser  were  to  be  at  liberty  to  keep  goods  so 
obtained,  but  should  be  disabled  from  even  recovering 
a  dividend  on  the  price  he  had  bona  fide  paid,  if  no 
previous  act  of  bankruptcy  had  been  committed. 

Another  great  inconvenience  was  forcibly  pointed  out; 
as  the  transfer  and  delivery  of  any  part  of  the  property 
may  be  by  the  statute  an  act  of  bankruptcy,  a  trader 
carrying  on  business  in  the  ordinary  way  might  be  made 
a  bankrupt  by  a  regular  sale  in  his  shop,  by  proof  sub- 
sequently obtained  that  he  had  a  scheme  for  cheating 
his  creditors  of  the  money ;  and  in  that  case  the 
unfortunate  purchaser  must  both  yield  up  to  the  as- 
signees the  article  bought,  and  lose  his  right  of  proving 
under  the  commission. 

These  startling  consequences,  which  would,  perhaps, 
warrant  some  degree  of  violence  to  the  wording  of  the 
law,  will  be  avoided  by  confining  the  epithet  "  fraud- 

{n)  9  B,  <Jc  C.  45, 

ulent" 
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1834.  ulent"  to  the  gift,  transfer,  or  delivery  of  goods,  and 
^^^^^  not  extending  it  to  the  projects  which  possibly  the  trader 
against      may  entertain,  as  to  the  disposal  of  the  purchase- 

Pritchard#  ^ 

money. 

Whatever  authority  exists  on  the  subject  coincides 
with  this  view.  Mr.  'Pollock  informed  us  of  a  case  de- 
cided at  nisi  prius  by  Baron  Hullock  in  1827}  where 
the  mere  fact  of  selling  the  whole  stock  in  trade  was 
held  to  be  no  act  of  bankruptcy,  without  proof  of  fraud. 
That  learned  Judge  nonsuited  the  assignees.  And  Mr. 
Adolphus  has  furnished  a  note  of  the  refusal  by  this 
Court  to  set  aside  the  nonsuit  (a) .  In  CooJc  v.  Caldecott  (b) 
Lord  Tenter  den  left  it  substantially  to  the  jury  to  say, 
whether  the  purchaser  was  aware  of  the  trader's  inten- 
tion to  defraud  his  creditors  of  the  money  raised  by 
sale  of  portions  of  his  stock  in  trade :  Hill  v.  Farnell  [c) 
points  the  same  way,  and  supplies  the  powerful  argu- 
ment to  which  allusion  has  been  made.  And  the  Master 
of  the  Rolls  recently  decided  the  case  of  JRobinson  v. 
Carrington  (d)  on  the  same  principles. 

For  these  reasons  we  are  of  opinion  that  the  sale  of 
a  tradesman's  stock  to  a  bona  fide  purchaser  who  pays 
the  fair  price  of  it,  in  ignorance  of  any  fraudulent  in- 
tention of  the  seller,  is  no  act  of  bankruptcy.  The  rule 
for  entering  a  nonsuit  must  be 

Absolute. 

(a)  The  reporters  were  indebted  to  Mr.  Barstow  for  the  note  of  Rose  v. 
Hat/cock, 

(6)  M.  ^  M.  522.  (c)  9  B.  ^  C.  45. 

(d)  1  MonL  4;  ^yu  1. 
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1834. 


The  King  against  The  Company  of  Proprietors 
of  the  Liverpool  Exchange. 

I 

ON  an  appeal  by  the  Company  of  Proprietors  of  the  By  a  statute, 
-PI      which  incor- 

Liverpool  Exchange,  at  the  quarter  sessions  for  the  porated  a  com- 

borough  of  Liverpool^  against  a  rate  by  which  the  pro-  pany  TmS 

prietors,  as  owners  and  occupiers,  were  rated  at  2s,  4td.  pu^hasliand 

in  the  pound  upon  an  annual  sum  of  1200^.  for  their  and  erect 

^  ^  buildings 

public  news  room  in  the  Exchaiwe  Buildims.  and  the  thereon,  in 

^  to  ?  v/h\ch.  the  pro- 

conveniences  and  improvements  thereof,  and  the  pri-  prietors  were 

to  be  bene- 

vileges  thereto  annexed  or  appertaining,  the  rate  was  ficially  in- 
confirmed,  subject  to  the  opinion  of  this  Court  upon  the  p^^ponion  to 

p  II      .  their  sub- 

followmg  case  :  —  criptions,  and 

The  appellants  are  a  company  incorporated  by  act  wat^to^bTper- 
of  parliament,  42  G.  3.  c.  11.  ia)  intituled  «  An  Act  for  ^on^^^Yi  and  it 

^  was  enacted 

enabling  certain  persons  in  the  town  and  port  of  Liver-  that  two  or 

^  more  rooms 

pool^  in  the  county  palatine  of  Lancaster,  to  erect  an  should  be  pro- 

,  1  r       1  1    •  p    1  1        vided  and  used 

Exchange  there  for  the  accommodation  of  themselves  as  public  rooms 
and  the  merchants  and  others  concerned  in  trade  in  busi'ness^re-"^ 
the  said  town  and  port,  and  for  incorporating  the  pro-  ind"commerce 
prietors  thereof;"  the  preamble  of  which  states,  that  the  f^rnish'S'for 
merchants,  brokers,  underwriters,  and  others  concerned  the  purpose. 

One  of  the 
rooms  so  pro- 
vided was  supplied  with  newspapers  and  other  publications,  and  non-proprietors  were  ad- 
mitted upon  an  annual  subscription  :  Held,  that  the  company  was  rateable  for  the  revenue 
(after  deducting  the  expenses  of  the  room)  arising  from  such  subscription,  though  stock 
in  trade,  profits,  and  personalty  were  not  rated  in  the  parish,  the  rate  being  taken  in  the 
parish  upon  the  fair  annual  value  of  the  property  to  be  let. 

By  the  statute,  each  proprietor  was  entitled  to  attend  the  room  without  making  any  pay- 
ment :  and,  by  the  by-laws  of  the  company,  each  proprietor  was  entitled  to  a  payment  from 
the  company  of  an  annual  sum  upon  every  share  above  one  held  by  him ;  and  every  pro- 
prietor not  attending  the  room  was  paid  by  the  company  an  annual  sum  :  Held,  that  the 
company  was  not  rateable  for  the  value  of  the  privilege  of  such  of  the  proprietors  as 
attended. 


(a)  Local  and  personal,  public. 

in 
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1834..      in  trade  and  commerce  in  the  town  and  port  of  Limrpool^ 
The  King  ^  ^oiig  time  past  experienced  great  inconvenience 

against      from  the  want  of  a  public  exchange,  and  rooms  and 

The 

Proprietors  of  buildings  for  the  purpose  of  transacting  the  general 

the  Liverpool  i  •      •  ,  .  i  -,  -r. 

Exchange,     trade  and  busmess  of  the  said  town  and  port.  By 
sect.  2.  the  company  were  empowered  to  purchase 
certain  houses,  buildings,  lands,  and  premises  mentioned 
in  the  act.    By  sect.  5.  the  company  were  empowered 
to,  pull  down  the  houses  and  other  buildings,  and  to 
erect  on  the  land  an  extensive  and  ornamental  range  of 
public  buildings,  with  a  spacious  area  in  front,  to  be 
called  by  the  name  of  the  "  Liverpool  Exchange,"  ac- 
cording to  certain  plans.    By  sect.  6.  it  was  enacted, 
that  the  area  to  be  formed  in  front  of  the  aforesaid  build- 
ings should  be  appropriated  to  the  public  use  of  the 
merchants,  and  traders,  and  inhabitants  of  the  town  of 
Liverpool^  and  of  persons  resorting  thereto  for  the  pur- 
poses of  trade  and  commerce,  in  the  manner  of  an 
exchange,  under  such  regulations  and  restrictions,  and 
to  be  opened  and  closed  at  such  times,  as  the  said  company 
of  proprietors,  their  successors  or  assigns,  should  from 
time  to  time  direct;  and  further,  that  two  or  more 
rooms  should  be  provided  in  the  said  intended  build- 
ings, which  should  be  used  as  public  rooms,  for  the 
purpose  of  transacting  such  business  respecting  trade 
and  commerce  as  the  said  company,  their  successors 
or  assigns,  should  think  proper;  which  rooms  should, 
out  of  the  yearly  or  other  income  to  arise  from  the 
profits  of  the  said  undertaking,  be  furnished  and  pro- 
vided with  such  necessary  or  other  articles  as  the  said 
company,  their  successors  or  assigns,  should  from  time 
to  time  direct ;  and  the  said  company,  their  successors, 
&c.  should  have  and  be  entitled  to  admission  to  such 
rooms  free  from  any  further  or  other  individual  expense, 

but 
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but  subject  to  such  regulations,  at  such  times  and  in  1834?. 
such  manner,  as  the  said  company,  their  successors,  &c.     ^^e  King 
should  from  time  to  time  order  and  direct.    By  sect.  7.  against 

.  The 

it  was  enacted,  that  it  should  be  lawful  for  the  said  com-  Proprietors  of 

.  the  Liverpool 

pany,  their  successors,  &c.  to  sell,  or  order  to  be  set,  Exchange, 
let,  conveyed,  or  disposed  of,  so  much  or  such  parts  of 
any  of  the  lands  and  premises  so  purchased  and  which 
should  not  be  deemed  necessary  for  the  purposes  afore- 
said, or  of  any  part  or  parts  of  the  buildings  to  be 
erected  as  aforesaid,  except  such  parts  as  were  intended 
to  be  appropriated  for  public  rooms  and  accommodations, 
in  manner  therein  specified.  By  sect.  8.  it  was  enacted, 
that  the  property  of  and  in  the  said  concern,  and  of 
and  in  the  several  lands  so  purchased,  and  the  buildings 
and  the  profits  arising  therefrom,  should  be  vested  in  the 
said  company,  and  they  should  respectively  be  entitled 
thereto  in  such  shares  and  proportions  as  the  amount  of 
their  several  subscriptions  in  and  to  the  same,  and  with, 
under,  and  subject  to  such  clauses,  covenants,  con- 
ditions, provisoes,  agreements,  and  restrictions  as  were 
in  that  act  contained,  or  should  thereafter  be  agreed 
upon  by  the  said  company.  By  sect.  9.  it  was  enacted, 
that  the  beneficial  interest  of  the  proprietors  in  the  con- 
cern should  be  considered  personal  property,  and  should 
be  assignable,  transferable,  and  devisable  accordingly. 
By  sect.  11.  it  was  enacted,  that  as  soon  as  the  under- 
taking should  have  become  productive  beyond  the  ex- 
penditure necessary  for  carrying  the  same  into  execution, 
then  and  in  such  case  the  clear  gains  of  the  concern  for 
the  year,  after  reserving  a  reasonable  sum  for  contingent 
expenses,  should  be  divided  amongst  the  company  in 
proportion  to  the  interest  which  each  of  them  might 
have  in  the  concern. 

The  undertaking  was  divided  into  800  shares,  and 

the 
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1834.      the  buildings  were  finished  in  the  year  1808,  and  there 
The  Kino  large  public  rooms  for  commercial  purposes,  as 

against       directed  by  the  act  of  parliament.    One  of  them  is  let 

The 

Proprietors  of  by  the  company  of  proprietors  to  the  Liverpool  under- 

the  Liverpool        .  p         ,  i  i  •  ,  i 

Exchange,  v/riters  at  the  sum  or  205/.,  and  upon  which  sum  the 
underwriters  are  separately  assessed.  The  other  room, 
which  is  called  the  "  Exchange  News  Room,"  is  held 
by  the  company,  by  whom  it  has  been  fitted  up  and  fur- 
nished, and  is  supplied  with  newspapers,  and  periodical, 
literary,  and  commercial  publications.  There  are  a 
master  and  several  assistants  paid  by  the  company ;  and 
it  is  a  part  of  the  duty  of  the  master  to  obtain  the 
earliest  account  of  the  arrival  of  vessels,  and  other  nauti- 
cal information,  and  communicate  it  by  public  notice  to 
the  persons  frequenting  the  room. 

The  following  by-laws  or  regulations  have  been  duly 
made  under  the  authority  of  the  said  act.  —  ]  7th  De- 
cember 1808.  That  non-proprietors  should  be  permitted 
to  subscribe  upon  payment  of  three  guineas  per  annum, 
to  be  paid  at  the  time  of  subscribing;  and  that  every 
proprietor  holding  more  shares  than  one  should  have 
the  power  of  appointing  a  person  as  his  substitute  to 
the  use  of  the  public  room  or  rooms  in  respect  of  each 
share. — 31st  December  1814.  It  having  been  repre- 
sented that  considerable  abuses  and  irregularities  had 
arisen  in  consequence  of  admitting  persons  to  the  news- 
room under  the  nomination  of  proprietors,  it  was 
resolved,  that  from  thenceforth  no  person  not  being  a 
proprietor  should  be  admitted  unless  he  became  a 
subscriber,  and  that  every  person  in  lieu  of  such  right 
of  nomination  should  be  entitled  to  receive  the  annual 
sum  of  SL  35.  in  respect  of  each  share. 

Since  1814,  those  proprietors  who  have  held  more 
shares  than  one,  and  have  frequented  the  news  room, 

have 
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have  been  paid  3L  3s.  in  respect  of  each  share  above  1834. 
one;  and  the  proprietors  not  using  the  news-room  have     xhe  King 
also  been  paid  31.  3s.  on  each  share.     In  the  year  against 

The 

ending  the  31st  of  December  1831,  the  Exchange  news-   Proprietors  of 

the  Liverpool 

room  was  attended  by  116  proprietors,  and  by  1141  Exchange, 
annual  non-proprietors,  and  a  few  quarterly  non- 
proprietors;  and  pursuant  to  the  by-laws  before  set  out, 
each  annual  non-proprietor  paid  to  the  company  the 
sum  of  3l.  3s. ;  and  each  proprietor  not  attending  the 
room  received  31.  3s.  Each  proprietor  attending  the 
room,  was  admitted  free  of  charge,  but  did  not  receive 
the  31.  Ss.  In  the  year  ending  the  31-st  of  December 
1832,  the  Exchange  news-room  was  attended  by  108 
proprietors,  and  by  1211  non-prcprietors,  on  the  same 
terms  as  the  preceding  year;  and  the  same  allowance 
was  made  to  proprietors  who  did  not  attend  the  room. 

The  case  then  set  out  the  income  arising  from  the 
room,  and  the  expenditure  upon  it,  for  the  years  1831 
and  1832,  the  former  arising  exclusively  from  the  sub- 
scriptions of  non-proprietors,  the  latter  from  newspapers 
and  other  publications,  coals,  gas,  rates,  taxes,  salaries, 
insurance,  repairs,  and  contingent  expenses;  and  it 
further  stated  what  addition  would  be  made  to  the  net 
revenue  in  each  year,  upon  the  assumption  that  the 
privilege  of  attending  the  room  was  worth  31.  3s.  to 
each  proprietor  so  attending. 

Stock  in  trade,  profits,  and  other  personal  property, 
are  not  rated  in  the  parish  of  Liverpool.  The  rate  for 
the  parish  of  Liverpool  is  laid  upon  the  principle  of 
taking  the  fair  annual  value  of  the  properly  to  be  let. 

The  Exchange  news-room,  if  let  simply  with  reference 
to  its  situation,  size,  and  accommodation  as  a  news- 
room, and  without  reference  to  its  attendant  revenue  as 

Vol.  I.  I  i  above 
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1834.      above  stated,  is  of  the  annual  value  of  600/.  only.  The 
appellants  contended,  that  the  assessment  upon  the 

The  KiNa        ^  ^ 

against      companv  should  be  reduced  to  that  sum :  and  if  the 

The 

Proprietors  of  Court  should  be  of  that  opinion,  the  same  was  to  be 

the  Liverpool        i       i  t  i 

Exchange.     reduced  accordmgly. 

If  the  company  are  rateable  in  respect  of  profits,  but 
the  value  of  the  privilege  of  those  proprietors  who  attend 
the  room  is  not  to  be  included  therein,  the  room  is  of 
the  value  of  1000/.;  and  the  assessment  was  to  be  re- 
duced to  that  i  am. 

If  the  company  be  rateable  in  respect  of  their  annu- 
ally divisible  pix)fits  derived  from  the  room,  according 
to  the  sum  for  which  the  room  would  let  with  such  an 
attendant  revenue  as  above  stated,  the  news-room  in 
question  is  worth  the  annual  sum  of  1200/.;  and  in  such 
case  the  rate  was  to  be  confirmed. 

The  case  was  argued  in  Easter  term  last  {a), 

Alexander,  in  support  of  the  order  of  sessions.  The 
room  should  be  rated  at  its  admitted  annual  value,  as 
stated  in  the  case.  The  only  difficulty  must  have  arisen 
from  confounding  the  rating  of  personal  profits,  with  the 
rating  of  realty  enhanced  by  its  incidents.  The  company 
had  no  power  to  use  the  room  otherwise  than  as  a  public 
room,  furnished  with  every  thing  necessary  for  such  pur- 
pose. The  newspapers  and  periodical  publications  are, 
therefore,  to  be  considered  as  inseparable  from  the  room; 
and  then  there  can  be  no  doubt  that  the  value  arising  from 
them  must  be  included  in  the  rate.  The  case  thus  falls 
within  the  principle  of  Rex  v.  St.  Nicholas,  Gloucester  (6), 
where  the  profits  arising  from  the  use  of  a  steelyard, 

(a)  Before  Littledale,  Parke,  and  Paiteson  Js.    ^;?n7  26th. 

(6)  1  Bott,  150.  pi.  180.  (6th  ed.)    Cald.  262.    1  T.  R.  723.  note  (a). 

fixed 
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fixed  to  the  freehold,  were  included  in  the  rating  of  a  1834. 


freehold;  and  JVilles  J,  added  that,  if  a  billiard  table  Proprietors  of 

the  L1VERPOOI4 

Stood  in  the  house,  the  house  would  be  rateable  on  the  ad-  Exchange, 
vanced  value  produced  by  the  table.  In  Rexw,  Hogg{a) 
an  engine-house,  as  such,  was  held  rateable  for  the 
profits  of  an  engine  not  fixed  to  the  freehold.  So  in  Rex 
V.  Bradford  {b\  the  additional  rent,  arising  from  the  pri- 
vilege of  using  a  house  as  a  canteen,  was  included  in  the 
rate  on  the  house.  In  all  cases,  therefore,  where  profits 
arise  from  the  inseparable  annexation  of  any  thing  to 
the  subject  of  the  rate,  such  profits  must  be  included 
in  the  rate.  Neither  can  any  objection  be  raised  here, 
on  the  distinction  between  the  liability  of  property  in 
the  hands  of  an  owner  and  its  liability  in  those  of  a 
tenant.  In  Bex  v.  The  New  Biver  Company  (c).  Lord 
Ellenborough  says  that  this  distinction  is  immaterial, 
except  that  the  value  admits  of  a  more  easy  criterion 
(i.  e.  the  rent)  in  one  case  than  in  the  other.  Nor  is  it 
important  that  stock  is  not  usually  rated  in  Liverpool  ; 
for  the  value  which  it  is  sought  to  include  here  is  the 
value,  not  of  personalty,  but,  of  an  incident  to  the  free- 
hold. Besides,  the  usage  cannot  controul  the  general 
law  ;  Bex  v.  Hogg,  [a)  At  all  events,  if  the  rate  is  not 
to  be  on  the  whole  1200/.,  on  the  ground  that  the  privi- 
lege of  the  proprietors  is  to  be  considered  as  one  that 
must,  under  all  circumstances,  be  allowed  free  of  expence, 
the  quantum  cannot  be  reduced  below  lOOOZ. 

Henderson  contra.  The  Act  makes  no  provision  as 
to  the  rating ;  and  no  personalty  can  be  considered  as 

(a)  1  T.  R.721.         (ft)  4  M.     ^.317.         (c)  1  M.     S.  508. 


house.  There  Lord  Majisfield  said  that  the  nature  of 
the  thing  shewed  that  the  machine  was  annexed  to  the 


The 


I  i  2 


an 


472 


CASES  IN  TRINITY  TERM 


1834.      an  adjunct  to  the  room;  the  rate  therefore  must  be  on 
such  adjuncts  only  as  make  a  necessary  part  of  the 

The  King  ^  ^ 

against       fitting  up.    The  revenue  derived  from  the  room  is  not 

The 

Proprietors  of  rateable,  and  can  be  no  test  of  the  proper  rate.  The 
Exchange°^  true  test  IS  that  laid  down  by  Bayley  J.  in  Bex  v.  The 
Birmingham  Gas  Light  and  Coke  Company  (a\  viz.  the 
rent  which  the  company  could  be  forced  to  pay  if  the 
premises  were  not  their  own  property.  That  is  found 
by  the  case  to  be  600/.  According  to  the  claim  made 
on  the  other  side,  this  rent  would  be  increased  by  the 
revenue  arising  from  the  privilege  of  attending  the  room. 
The  revenue  itself  never  can  be  brought  within  the  cri- 
terion given  by  Bayley  J.,  for  it  cannot  be  let ;  and,  even 
if  it  could,  the  rent  arising  from  it  would  afford  no  test, 
revenue  not  being  the  subject  of  rate.  The  revenue 
arises  from  subscriptions,  which  are  not  in  the  nature  of 
rent  for  the  room,  but  are  of  the  same  kind  as  subscriptions 
to  clubs.  Thus,  at  Lloyd's^  the  subscriptions  are  paid  for 
the  privilege  of  attending  the  room,  of  obtaining  com- 
mercial information  there,  and  for  other  advantages  of  a 
similar  nature.  And  the  success  of  such  establishments  de- 
pends upon  the  convenience  of  the  arrangements,  and  the 
propriety  of  the  management.  Now  profits  arising  from 
personal  exertions  and  qualifications  cannot  be  rated. 
Any  one  might  open  a  room  of  the  same  kind  in  Liverpool, 
on  paying  a  rent  of  600/;  and  the  room  of  the  Company 
would  possess  no  advantages  over  it,  except  such  as 
arise  from  personal  exertions  or  qualifications.  It  would 
be  different,  if  any  thing  were  annexed  to  the  room,  as 
in  Bex  v.  St.  Nicholas,  Gloucester,  (b)  [_Parke  J,  There 
the  profits  made  by  the  use  of  the  machine  were  rated.] 

(a)  1  C.  511. 

(6)  1  Bott.  150.  pi.  180.  (6th  ed.)    Cald.  262.    1  T.  B.  725.  note(aJ. 

That 
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That  was  because  the  machine  was  part  of  the  freehold.  1834. 

{Parke  J.  Here  it  is  not  proposed  to  rate  the  profits  of  ^ing 

the  newspapers.]    It  is  proposed  virtually  to  rate,  as  if  "^^^^^ 

the  room  and  subscriptions  were  let.  In  Hex  v.  I-Iogg{a\  Proprietors  of 

the  Liverpool 

the  house  and  engine  were  leased  as  an  entire  subject ;  Exchange, 
here  the  revenue  cannot  be  the  subject  of  demise.  In 
B.ex  V.  Bradford  {h\  the  Court  considered  that  the 
privilege  went  to  make  up  the  rent,  as  appears  from  the 
language  of  the  Judges ;  and  there  Dumpier  J.  pointed 
out  that  the  whole  was  carefully  included  under  the 
power  of  distress;  and  Lord  EllenhorougJi  assented  to 
the  comparison  of  the  case  with  that  of  a  mill  to  which 
an  exclusive  privilege  of  multure  was  attached,  and  which 
brought  a  higher  rent  from  that  circumstance.  If  the  rate 
can  be  laid  as  contended  for  on  the  other  side,  it  will 
practically  be  a  rating  of  profits;  and  then  it  might  be 
contended  that,  if  two  shopkeepers  rented  houses  of  the 
same  value,  the  one  which  had  the  better  custom  was 
subject  to  the  higher  rate. 

Cur,  adv.  mlt. 


In  this  term,  Littledale  J.  delivered  the  judgment  of 
the  Court :  — 

The  question  in  this  case  is,  whether  the  news-room 
of  the  Liverpool  Exchange  is  to  be  rated  at  such  sum  as 
it  would  let  for,  considering  its  situation,  size,  and 
accommodation,  without  reference  to  the  revenue  derived 
by  it  in  consequence  of  the  act  of  parliament  42  G.  3. 
c,  71.;  or  whether  that  revenue  is  to  be  included.  In 
the  course  of  the  argument  the  cases  of  Rex  v.  Hogg  {a), 
Bex  v.  St,  Nicholas  Glouceskr  (c).  Rex  v.  The  New  River 

(a)  1  T.  R.  721.  (b)  4  M.  ^  S.  317. 

(c)  1  BolL  150.  pi.  180.  (fith  cd.)    CalcL  262.    1  T.  R.  725.  note  (a). 

I  i  3  Company^ 
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1834.       Company  {a\  Rex  v.  Bradford  [h\  and  Uex  v.  The  Bir- 
^        mingham  Gas  Light  and  Cohe  Company  (c),  amongst 
against      Others,  were  cited.    These  cases  establish  the  principle, 

The 

Proprietors  of  that  the  advantages  attendant  upon  a  building,  either  in 

the  Liverpool  .       .        .  ,  ,       p  . 

Exchange,  respect  01  its  Situation  or  the  mode  or  its  occupations  are 
to  be  taken  into  the  account  in  estimating  its  rateable  an* 
nual  value,  wherever  those  advantages  would  enable  the 
owner  of  the  building  to  let  it  at  a  higher  rent  than  it 
would  otherwise  fetch ;  but  not  the  profits  of  a  trade 
carried  on  in  the  building  and  not  enhancing  its  rent. 
The  news-room  in  question  has  certain  advantages,  and 
an  attendant  revenue  in  consequence  of  the  act  of 
parliament  referred  to ;  under  which  act  it  must  always 
have  those  advantages  and  an  attendant  revenue,  though 
the  amount  of  it  may  be  more  or  less  from  various 
circumstances :  but  it  must  be  a  public  room  at  all  times, 
by  the  express  provisions  of  the  act.  The  circumstance 
of  its  being  a  public  room  permanently  under  the  act^ 
gives  it  the  advantages  which  it  has,  and  as  it  cannot 
be  let  as  a  private  news-room,  or  as  a  room  for  any 
purpose  which  excludes  the  public,  it  seems  absurd  to 
consider  it  in  that  light  for  the  sole  purpose  of  rating  it. 
As  long  as  it  continues  one  of  the  rooms  mentioned  in 
the  sixth  section  of  the  act,  so  long  the  advantages 
alluded  to  must  be  attached  to  it,  and  must  be  taken 
into  the  account  in  estimating  its  annual  value;.  The 
next  question  is,  whether  the  value  of  the  proprietors' 
privilege  is  to  be  taken  into  consideration.  Now  the 
act,  by  the  same  sixth  section,  expressly  provides,  that 
the  proprietors  shall  have  admission,  free  from  any 
further  or  individual  expense.    If,  therefore,  any  one 

(a)  IM.^S.  503.         {b)  AM.  ^  S.  517.         {c)  \  B.  ^  506; 

were 
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were  to  hire  the  room,  he  would  not  charge  any  thing  to  1834. 

a  proprietor  for  his  individual  use  of  it ;  and,  this  being  j^^Tking 

so,  we  think  that  the  value  of  the  proprietors'  privilege  against 

The 

cannot  be  taken  as  part  of  the  annual  value.  Proprietors  of 

.   .  the  Liverpool 

Upon  the  whole  we  are  or  opmion,  that  the  assess-  Exchange, 
ment  must  be  reduced  to  the  sum  of  1000/.,  which  is 
found  by  the  case  to  be  the  value,  according  to  the 
principle  of  taking  the  fair  annual  value  of  the  property 
to  be  let,  estimated  as  we  have  already  stated. 

Rate  reduced  to  the  assessment  of  1000/. 


Franklin  against  Featherstonhaugh.  ^tjS' 

ON  taxation  of  the  bill  of  costs  of  Messrs.  Becke,  Son,  ^  P^\^y  at- 
tached for  con* 

and  Collison^  attornies,  delivered  to  the  defendant  tempt  in  an 

ecclesiastical 

in  this  cause,  it  appeared  that  the  bill  delivered  amounted  court, employed 

.      1    <^  r  '  PI*  °-  common  law 

to  23/.  35.  8a.,  and  consrsted,  nrst,  or  items  tor  business  attorney  to  pro- 
done  by  BecJce^  Son,  and  Collison,  in  procuring  the  release  chlrge!^  At'the 
of  the  defendant,  who  had  been  attached  by  process  of  s™he  asc°er!.^ 
an  ecclesiastical  court  for  a  contempt;  and,  secondly,  of  tamed, mcom- 

^  '  pany  with  the 

the  three  following  charges :  — '  attorney,  what 

°  ^  the  costs  in  the 

S»    d.  ecclesiastical 

court  would  pro- 
Paid  costs  of  contempt       "  *  -    7  15     2  bably  amount 

Do.  Messrs.  Farrer  and  Frenches  costs       -    2    0    2  rised°him"to°' 

Do.  Messi's.  Bo:v  and  Son,  for  their  charges  -    5    1    6  tTrfiTd^to  pa^ 

what  might  be 

necessary.  The  attorney  employed  a  proctor,  who  did  the  business  required,  and  settled 
with  the  adverse  proctor,  whose  charges,  on  that  occasion,  M'ere  objected  to  and  reduced. 
The  attorney  paid  the  bill  of  the  proctor  retained  by  him,  having  first  examined  the 
charges  and  had  them  inspected  (though  not  regularly  taxed)  by  the  taxing  officer  of  the 
ecclesiastical  court,  who  thought  them  reasonable.  He  afterwards  delivered  his  own  bill 
to  the  client,  containing  items  amounting  to  9/.  for  his  own  charges,  and  14/.  for  the 
proctor's  and  other  charges  in  the  ecclesiastical  court.  The  Master  taxed  off  21.  from  the 
fdi-mer  items,  but  declined  taxing  the  latter :  ahd  he  included  the  whole  in  his  allocatur : 

Held,  first,  that  the  costs  in  the  ecclesiastical  court  were  properly  included  in  the  bill  as 
disbursements  by  the  attorney ;  secondly,  that,  under  the  circumstances,  it  was  not  necessary 
to  refer  them  back  to  the  Master  for  taxation. 

The 
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1834.         The  Master  declined  taxing  these  items,  but  included 
them  in  his  allocatur,  which  was  as  follows :  — 


Franklin 

against  £  5. 

Bill  delivered  -          -          -  -2338 

Taxed  ofF  -          -          -          -    2    9  8 


Featherston- 

HAUGH. 


Allowance  -  -  -  -20  140 


A  rule  was  obtained  in  Hilary  term  last,  calling  on 
Messrs.  Becke^  Son,  and  Collzson,  to  shew  cause  why 
the  Master  should  not  review  his  taxation,  or  why  the 
defendant  should  not  be  allowed  the  costs  of  such  tax- 
ation, to  be  taxed  by  the  Master. 

It  was  stated  on  affidavit,  in  opposition  to  the  rule, 
that  Becke,  Son,  and  Collison  informed  the  defendant 
that  it  would  be  necessary  to  employ  a  proctor;  to 
which  he  assented,  and  desired  that  all  necessary  steps 
might  be  taken  for  his  liberation ;  that  the  defendant 
was  also  informed  that  he  must  pay  the  costs  of  the 
contempt;  and  he  thereupon  accompanied  Mr.  Becke  to 
the  office  of  the  proctors,  Messrs.  Box  and  Son,  to 
ascertain  the  probable  amount  of  such  costs,  which,  as 
the  deponent  Mr.  Becke  believed,  was  then  stated  to  be 
about  20/. ;  that  the  defendant  authorised  Mr.  Becke 
to  pay  whatever  the  costs  might  amount  to:  that 
Mr.  Becke,  in  consequence,  employed  Box  and  Son  to 
examine  the  costs  and  tax  the  same  if  necessary,  and 
promised  to  repay  them  to  Box  and  Son,  with  their  own 
charges ;  that  Box  and  Son  received  an  account  of  costs 
from  the  adverse  proctors,  and  objected  to  some  of  the 
charges,  which  they,  in  consequence,  reduced  as  desired, 
and  (as  it  was  stated)  the  costs  of  taxation  were  thereby 
saved,  and  the  same  object  attained  ;  that  the  said  costs 
of  contempt  amounted  to  9/.  15^.  4^/.,  and  Messrs.  Box 
and  Son's  charges  to  51.  Is.  6d.;  and  that  the  latter, 

though 
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though  not  regularly  taxed,  were  carefully  examined  by  1834. 
Mr.  Becke,  and  inspected  by  the  taxing  officer  of  the     p  anklin 
ecclesiastical  court,  who  was  satisfied  with  them,  as  was  against 

Featherston- 

also  Mr.  Becke :  that,  according  to  information  given  to  haugh. 
Mr.  Becke,  the  bill  of  Messrs.  Box  and  Son,  being  be- 
tween proctor  and  client,  could  not  have  been  taxed  with- 
out Box  and  Son's  consent :  that  Mr,  Becke  paid  the  said 
costs  and  charges,  and  that  such  payment  was  a  necessary 
disbursement :  that  the  said  items  of  charge  were  placed 
together  at  the  foot  of  the  bill,  only  to  shew  the  propor- 
tion which  those  costs  bore  to  Becke,  Son,  and  Collison^s 
charges  on  their  own  account,  but  that  the  whole  of 
the  charges  were  included  in  one  sum  total  of  23/.  35.  Sd, 

Follett  now  shewed  cause  against  the  rule.  The  ar- 
gument on  the  other  side  is,  first,  that  the  costs  of  con- 
tempt, and  payments  to  the  proctors,  were  not  taxable 
disbursements,  in  which  case  they  form  no  part  of  the 
bill  which  has  been  taxed,  and  then,  after  deducting 
these,  the  taxation  (amounting  to  2/.  95.  Sd,)  takes  away 
more  than  one-sixth  of  the  bill :  or,  secondly,  that  they 
are  taxable,  and,  in  that  case,  ought  to  be  referred  back 
to  the  master.  But  these  were  taxable  items,  and  have 
been  sufficiently  taxed.  In  Ex  parte  Inman  [a)  where  the 
solicitor  to  a  commission  had  paid  the  commissioners 
extra  fees  (which  were  not  regularly  payable)  for  travel- 
ling expenses,  and  charged  them  in  his  bill,  it  was  held 
that  these  were  taxable  in  a  court  of  equity,  in  the  exercise 
of  its  jurisdiction  over  bankruptcy,  by  analogy  to  the 
statute  2  G.  2.  c.  23,  5.  23.  Even  when  the  client  has 
made  advances  to  the  attorney  in  the  course  of  a  cause 


(fl)  Buck's  Cases  in  Bankruptcy ^  129. 


for 
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1834?.  for  specific  disbursements,  those  disbursements  are  to  be 
^  included  in  the  bill,  and  are  taxable  as  part  of  it,  Hindle 

Franklin 

against  ShucJcleton  [o),     {Tauuton  J.     There  was  a  case  of 

HAUGw.  that  kind  lately  in  this  court,  where  the  court  held  that 
the  disbursements  were  not  to  be  taken  as  part  of  the 
bill  (5).  Cressxi^ell,  amicus  curice.  There  the  disburse- 
ments had  not  been  included  in  the  bill  till  after  the 
Master  had  made  an  allocatur  taking  off  more  than  a 
sixth  :  and  a  case  in  the  Exchequer  was  referred  to,  which 
is  not  yet  reported,  (c)]  It  was  the  duty  of  Becke,  Son, 
and  Collison  to  include  these  sums  in  their  bill;  they  were 
in  fact  costs  incurred  in  their  regular  employment  as 
attornies.  ITauntonJ,  They  employ  a  proctor,  and 
charge  their  client  with  the  amount  which  they  have  had 
to  pay  him.]  That  is  the  situation  of  the  parties.  Then 
it  is  said  that  these  disbursements,  if  properly  included 
in  the  bill,  should  have  been  taxed  by  the  Master.  But 
they  were  payments  made  out  of  the  attorney's  pocket 
by  express  authority  6f  the  client;  it  is  stated  that  the 
charges  between  proctor  and  client  could  not  have  been 
taxed  in  the  ecclesiastical  court,  and  that  an  arrange- 
ment took  place  between  the  parties,  which  was  equiva- 
lent to  a  taxation. 

R,  V.  Richards,  contra.  If  these  items  are  to  be  con- 
sidered as  disbursements,  they  ought  to  be  taxed.  The 
employment  of  a  proctor  by  BecJce,  San,  and  Collison  is 
like  that  of  a  London  agent  by  an  attorney  in  the  country, 
and  the  charges  of  such  agent  to  the  attorney  are  taxed. 
The  Court  would  not  in  such  a  case  be  satisfied  with  the 
attorney's  representation  that  the  agent's  charges  were 

(a)  1  Taunt.  556.  (6)  Hayes  v.  Trotter,  H,  T,  1834,  5B.^Ad, 

(c)  Woollaston  v.  Hudson. 

correct. 


IN  THE  Fourth  Year  of  WILLIAM  IV. 


479 


correct.  The  Master  might,  if  necessary,  have  referred  1834* 
these  items  to  the  proper  officer  of  the  ecclesiastical     ^  " 

*-  Franklin 

court;  but  Lord  Mansfield  said,  in  a  case  cited  in  a  note  against 

Feathersxon- 

to  Hooper  v.  Till  [a]  that  such  charges,  included  in  an  hauqh. 
attorney's  bill,  might  be  taxed  by  the  Master,  where  the 
whole  was  referred  to  him.  So  bills  for  business  done 
at  quarter  sessions,  and  at  great  sessions  in  Wales)  are 
taxable  by  the  Master.  \_Taunton  J.  Has  not  the  whole 
charge  in  this  case  been  before  the  Master?  and  do 
you  say  the  proctor's  bill  is  not  taxed  because  he  has 
not  retrenched  it?  Littledale  You  do  not  say  that 
he  has  declined  considering  those  items,  thinking  that 
he  had  no  jurisdiction.]  The  affidavits  do  not  say  that 
he  has  taxed  them  :  he  has  allowed  them  in  a  gross  sum. 
[Taunton  J.  It  appears  that,  although  there  has  been 
no  formal  taxation,  there  was  an  examination  of  the 
accounts,  and  a  communication  made  by  Boa:  and  Son 
to  the  adverse  proctors,  in  consequence  of  which  they 
reduced  their  charge  as  much  as  it  would  have  been 
reduced  on  a  regular  taxation.  Then,  as  these  are  ap- 
plications to  the  discretion  of  the  Court,  ought  we,  in 
the  exercise  of  that  discretion,  to  refer  it  to  the  Master 
to  do  that  pro  forma  which  would  merely  leave  the  bill 
in  the  same  state  as  before?]  The  bill  is  said  to  have 
been  reduced  as  much  as  if  it  had  been  taxed ;  but  this 
was  merely  an  arrangement  of  Becke  and  Co.  and  their 
proctor;  and  the  Court  will  not  delegate  the  duty  of 
the  Master  to  those  parties. 

Lord  Denman  C.  J.  It  has  been  the  constant  course 
to  consider  disbursements  of  this  kind  as  part  of  an 

(a)  1  Doug,  199.  n.  [l.] 

attorney's 
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attorney's  bill ;  and,  although  the  proctors'  charges  have 
not  been  actually  taxed  by  the  Master,  yet  as  they  have 
been  bona  fide  subjected  to  revision,  we  think  there  is 
no  ground  for  directing  a  review  of  the  taxation. 

LiTTLEDALE  J.  If  these  were  shewn  to  be  items  which 
ought  not  to  have  been  included  in  the  attorney's  bill, 
the  rule  ought  to  be  absolute  for  the  costs  of  taxation. 
Supposing  the  items  to  have  been  such  as  the  common 
law  officer  could  not  have  taxed,  they  might  have  been 
referred  to  the  officer  of  the  ecclesiastical  court.  Then, 
it  is  said  that  they  could  not  have  been  taxed  there 
without  the  consent  of  Box  and  Son.  But,  however 
this  may  be,  the  parties  here  had  in  some  measure 
agreed  before-hand,  what  should  be  the  amount  of 
charges  in  the  ecclesiastical  court ;  and,  that  being  so, 
those  charges  may  properly  be  considered  a  disburse- 
ment in  the  cause.  I  therefore  think  the  rule  ought  to  , 
be  discharged. 

Taunton  and  Williams  Js.  concurred. 

Rule  discharged. 


1834. 


Franklin 
against 
Featherston- 

HAUGH. 
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1834.. 


The  King  against  Walsh.  ff''^?:, 

^J^HE  defendant  was  convicted  by  a  justice  of  the  A  convictioD 

peace  of  the  West  Riding  of  Yorkshire,  on  an  in-  3&4  m\. 
formation  stating  that  he,  George  Walsh  of  Seibj/,  in  the  stated  that  the 
said  West  Riding,  mariner,  did,  on,  &c.,  unlawfully  de-  ft^tdt"je?" 
tain  a  certain  certificate  of  register  of  the  sloop  or  vessel  ^!y^'"  ^ 

*■  tincate  of  re- 

called the  Norwich  Castle,  then  and  there  being  in  the  S'^^'y 

°  Mnjeshjsoffi. 

river  Ouse  at  Selhy  aforesaid;  and  that  he,  the  said  cer^  of  customs : 

Held,  that  this 

G.  W.,  did  then  and  there  unlawfully  and  wilfully  refuse  was  bad,  as  not 

bringing  tlie 

and  neglect  to  deliver  up  the  said  certificate  of  register  offence  within 
to  his  Majesty's  officers  of  customs,  for  the  purposes  of  ^ctbn*'^ 
such  sloop  or  vessel,  contrary  to  the  form  of  the  statute  io^dehvtf/u^p 
in  that  case  made  and  provided.    The  conviction  re-  ^°J^^^  P^opf'] 

^  otncers  of  his 

cited  the  information;  and  that  the  defendant  was  ap-  Majesty's cus- 

toms. 

prehended  and  brought  before  the  justice,  who  examined   ^  The  convic- 
tion did  not 

into  the  charge ;  and  it  continued  as  follows  :  —  "  And  state  for  wiiat 

111  o  JM  1        •  •      purpose  the 

on  the  day  and  year,  &c.  one  credible  witness,  to  wit,  certificate  was 
W.  5.,  upon  his  oath  deposeth  and  saith  in  the  presence  ^per^Lotd  nfrt* 
of  the  said  G.  JV,,  that  he,  the  said  G.  W.,  now  hath  the  ^f!!.^'  •^•/"^ 

'  '  '  U  illiams  J., 

possession  of  the  said  certificate  of  register  of  the  said  ^^^^ 

^  sion  also  made 

sloop  or  vessel ;  and  that  he,  the  said  G.  W.,  wrongfullv  conviction 

^  .  .  bad, PS  not 

and  illegally  detains  the  same,  and  refuses  to  deliver  the  satisfying  che 

'n  c        '  7  •     T/T  •       »      /y  words  of  the 

same  jcertificate  or  register  up  to  his  majesty  s  ofj  iCerS  of  same  section, 

customs,  for  the  necessary  purposes  of  the  said  sloop  or  for^thepurpose 

vessel :  and  whereupon  the  said  G.  W.,  now  here  in  my  vessel\s  occa- 

presence,  acknowledgeth  and  saith  that  he  hath  the  pos-  ^equire^''^ 

session  of  the  said  certificate  of  register  of  the  said  sloop  ^^'^ 

^  ^    that  these 

or  vessel;  and  also  that  he,  the  said  G.  W,,  hath  refused  were  defects  in 

substance,  and 

and  now  doth  refuse  to  deliver  up  the  said  certificate  of  not  cured  by 

r  1  .the  general  act, 

VOL.  1.  K  register  5G.4.  c.  23. 

«  3. 
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1834.       register  to  the  officers  of  his  Majesty's  said  customs,  for 

the  purposes  of  the  said  sloop  or  vessel :  therefore,  it 
The  King  .  . 

against  manifestly  appearing  to  me,  that  the  said  G.  fV.  h  guilty 
of  the  offence  charged  upon  him  in  the  said  information, 
I  do  hereby  convict  him  of  the  offence  aforesaid,  and 
do  declare  and  adjudge  that  the  said  G.  W,  hath  for- 
feited the  sum  of  100/.,"  &c.  The  defendant,  in  default 
of  payment,  was  committed  to  the  house  of  correction  at 
Wakefield  for  three  months.  The  conviction  was  after- 
wards removed  into  this  Court  by  certiorari,  and  a  rule 
obtained,  calling  on  the  convicting  justice  and  the  in- 
former to  shew  cause  why  the  defendant  should  not  be 
discharged  out  of  custody. 

Hoggins  now  shewed  cause.  The  principal  objection 
made  to  the  validity  of  this  conviction  is,  that  it  only 
states  a  refusal  by,  the  defendant  to  deliver  up  the  cer- 
tificate to  the  officers^  not  to  the  proper  officers^  of  his 
Majesty's  customs.  The  enactment,  6  G.4.  c.  110.  5.27., 
upon  which  this  conviction  proceeds,  is  explained  by 
7  &  8  G.  4.  c.  56.  s.  20.  [Lord  Denman  C.  J.  The 
present  conviction  must  be  taken  to  have  proceeded  on 
3  &  4  /^r.  4.  c,  55.  s.  27.       but  the  language  of  both  is 

nearly 


(rt)  3  &  4  4.  c.  55.  s.  27.  "  And  whereas  it  is  not  proper  that  any 
person  under  any  pretence  whatever  should  detain  the  certificate  of 
registry  of  any  ship  or  vessel,  or  hold  the  same  for  any  purpose  other 
than  the  lawful  use  and  navigation  of  the  ship  or  vessel  for  which  it  was 
granted ;  be  it  therefore  enacted,  that  in  case  any  person  who  shall  have 
received  or  obtained  by  any  means  or  for  any  purpose  whatever  the  cer- 
tificate of  the  registry  of  any  ship  or  vessel  (whether  such  person  shall 
claim  to  be  the  master  or  to  be  the  owner  or  one  of  the  owners  of  such 
ship  or  vessel,  or  not,)  shall  wilfully  detain  and  refuse  to  deliver  up  the 
same  to  the  proper  oflficers  of  his  Majesty's  customs,  for  the  purposes  of 
such  ship  or  vessel,  as  occasion  shall  require,  [or  to  the  person  or  persons 

having 


IN  THE  Fourth  Year  of  WILLIAM  IV. 


483 


nearly  the  same.]    Sect.  20.  of  7  &  8  G.  4.  €.56,  may  1834. 

serve  to  explain  both  the  other  enactments,  and  that       "  ~~ 
^  The  King 

speaks  of     the  officers  of  the  customs,"  generally,  as  nfrninst 

Walsh. 

the  persons  to  whom  the  certificate  is  to  be  delivered 
for  the  purposes  of  the  act  there  referred  to.  [Lord 
Denrnan  C.  J.  Still,  must  not  a  conviction  under  the 
present  act  be  for  detaining  according  to  the  words  of 
the  statute,  viz.  from  the  proper  officer?  that  is  the 
offence  charged.  From  whom  is  the  detention  here?] 
From  his  Majesty's  officers.  The  acts  say,  that  if  it 
shall  appear  to  the  justice  that  the  certificate  "  is  wilfully 
detained  by  the  said  person  "  (not  stating  from  whom), 
he  shall  be  thereof  convicted.  [Lord  Denman  C.  J. 
Then  you  would  say  that  the  officers  need  not  be  men- 
tioned at  all.]  If  the  wilful  detainer  is  shewn,  the  re- 
fusal to  deliver  the  certificate  to  certain  officers  is  not  a 
necessary  part  of  the  statement.  In  Ex  parte  Edwards  {a), 
the  conviction  was  under  6  G.  4.  i:.  108.  5.81.,  which 
enacts,  "  that  if  any  person  so  convicted  as  a  seaman 
or  a  seafaring  man,  and  carried  on  board  any  of  his 
Majesty's  ships  of  war,  shall,  on  examination  by  any 


having  the  actual  command,  possession,  and  management  of  such  ship  or 
vessel  as  the  ostensible  and  reputed  master,  or  as  the  ostensible  and  re- 
puted owner  or  owners  thereof,]  it  may  and  shall  be  lawful  to  and  for 
any  such  last-mentioned  person  to  make  complaint  on  oath  of  such  de- 
tainer and  refusal  to  any  justice  of  the  peace,"  &c.  "  And  if  it  shall 
appear  to  the  said  justice,  on  examination  of  such  person  or  otherwise, 
that  the  said  certificate  of  registry  is  not  lost  or  mislaid,  but  is  wilfully 
detained  by  the  said  person,  such  person  shall  be  thereof  convicted,  and 
shall  forfeit  and  pay  the  sum  of  100^."  &c. 

The  twenty-seventh  section  of  6  G.  4.  c.  110.  does  not  materially  vary 
from  the  above,  except  that  the  words  here  printed  between  brackets  are 
omitted,  and  the  clause  proceeds,  "it  shall  and  may  be  lawful  to  and  for 
any  owner  or  owners  of  such  ship,"  &c. 

(«)  8Z).  4f  JR.  115. 

K  k  2  surgeon 
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1834?.       surgeon  or  surgeons  of  his  Majesty's  navy,  within  one 
~      week  after  being  so  carried  on  board,  be  deemed  to  be 

The  King  °  ' 

against       unfit,  and  shall  be  refused  on  that  account  to  be  received 

Walsh.        •        i  •    t%t  • 

into  his  Majesty's  service,  such  person  shall,  as  soon  as 
convenient,  be  conveyed  before  any  two  or  more  justices 
of  the  peace,  &c. ;  and  upon  proof  that  he  has  been  re- 
fused to  be  received  on  board  any  of  his  Majesty's  ships 
as  fit  for  his  Majesty's  service,  such  justices,  &c.  shall 
and  are  hereby  authorized  and  required  to  call  upon  the 
said  person  to  pay  the  penalty  of  100/.;"  and  it  was  held 
that  a  commitment  for  not  paying  the  penalty  of  100/. 
under  the  above  circumstances  need  not  shew  that  the 
party  has  been  examined  by  a  surgeon  before  the  re- 
fusal. \_Littledale  J.  The  conviction  here  says  no  more, 
in  effect,  than  that  the  defendant  unlawfully  detained 
the  certificate.  Some  officers  might  not  have  any  au- 
thority to  demand  it,  and  a  detaining  from  them  would 
be  no  offence.]  If  he  had  only  detained  it  from  such  per- 
sons, that  would  have  been  matter  of  defence :  Faisocett 
V.  Fo'wlis{a).  Upon  this  conviction  it  will  be  presumed 
that  he  withheld  it  from  the  proper  officers.  Besides, 
the  case  falls  within  the  general  act,  3  G.  4.  c,  23.  s,  3.; 
the  merits  have  been  tried  ;  the  defendant  has  appeared, 
and  acknowledged  the  offence ;  and  that  being  so,  the 
act  provides  that  a  conviction  "  shall  not  afterwards  be 
set  aside  or  vacated  in  consequence  of  any  defect  of 
form  whatever,  but  the  construction  shall  be  such  a  fair 
and  liberal  construction  as  will  be  agreeable  to  the 
justice  of  the  case."  Here,  the  objection  is  merely 
formal :  the  conviction,  in  effect,  alleges  a  general  denial 
of  the  certificate  as  against  all  the  officers. 


(a)  7  B,      C.  394. 


HoU 
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Holt  contra.    The  conviction  is  substantially  bad,  1834. 

first,  in  not  stating  the  purpose  for  which  it  was  neces- 

^       ^    ^  The  KixG 

sary  that  the  certificate  should  be  delivered  up,  and,  aguimt 

Walsh. 

secondly,  in  not  alleging  that  it  was  withheld  from  the 
proper  officers.  That  expression  in  the  act  relates  to 
particular  persons,  holding  certain  public  offices,  and 
who  are  specifically  pointed  out  by  the  third  and  twen- 
tieth sections  of  the  act,  3  &  4  4.  c.  55.  In  Rex  v. 
Pixley  (a\  the  conviction  (upon  an  act  similar  to  the 
present)  charged  the  defendant  with  unlawfully  detain- 
ing, and  unlawfully  refusing  to  deliver  up  a  certificate  of 
registry  to  the  proper  officer,  on  being  required  to 
deliver  the  same  by  the  owner  of  the  ship;  and  such 
conviction  was  held  not  to  be  supported  by  proof  that 
the  defendant  withheld  the  certificate  from  a  person 
sent  by  the  owner  with  a  letter  requiring  the  defendant 
generally  to  deliver  it,  in  order  that  an  indorsement 
might  be  made  upon  it  at  the  custom-house.  (Here  he 
was  stopped  by  the  Court.) 

Lord  Denman  C.  J.  I  am  of  opinion  that  this  rule 
must  be  made  absolute.  The  conviction  ought  to  have 
shewn  what  the  purpose  was  for  which  the  certificate 
was  required,  in  order  that  the  Court  might  see  whether 
it  was  such  a  purpose  as  the  act,  3  &  4  ^.4.  c,  55., 
contemplates.  It  should  also  have  specified  the  officers 
in  such  a  manner  that  the  Court  might  know  that  they 
were  those  whom  the  act  calls  the  proper  officers.  The 
conviction  is  therefore  bad,  unless  aided  by  the  statute 
3  G.  4.  c.  23.  s,  3.  That  act,  it  is  true,  says,  that 
where  the  merits  have  been  tried,  and  the  defendant  has 


(o)  15  East,  9\. 
Kk  3 


appeared 
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appeared  and  pleaded,  the  conviction  shall  receive  a 
fair  and  liberal  construction  ;  but  still  it  must  appear  on 
the  face  of  the  conviction  that  some  direct  charge  was 
made,  of  the  nature  contemplated  by  the  act  under 
which  the  proceeding  takes  place.  It  has  been  in- 
geniously contended  here,  that  the  charge  of  refusing  to 
deliver  the  certificate  to  his  Majesty's  officers  of  the 
customs  implies  a  general  denial  to  all  the  officers. 
But  it  ought  to  appear  distinctly  that  the  denial  was  to 
such  officers  as  the  statute  authorises  to  demand  the 
certificate :  if  this  were  not  so,  a  party  might  be  con- 
victed under  circumstances  quite  foreign  to  the  pur- 
poses of  the  act. 

LiTTLEDALE  J.  The  "  proper  officers"  within  the 
meaning  of  this  clause  are  pointed  out  in  the  earlier 
part  of  the  statute.  The  certificate  might  have  been 
demanded  by  other  and  subordinate  officers.  It  does 
not  appear  by  this  conviction  to  whom  the  refusal 
was  made :  the  only  statement  is,  that  the  defendant 
refused  to  deliver  the  certificate  "  to  his  Majesty's  offi- 
cers of  customs."  It  is  said  that  this  includes  the 
proper  officers ;  but  we  cannot  intend  that  all  came  in  a 
body  and  met  with  the  refusal :  and  the  general  rule  is, 
that,  in  drawing  a  conviction  on  a  statute,  you  must 
bring  the  case  within  the  very  words.  The  "  liberal 
construction"  directed  by  3  G.  4.  c,  23.  s.  3.,  cannot 
extend  to  such  a  defect  as  this.  The  form  of  convic- 
tion adopted  here  is  not  one  furnished  by  the  statutCj 
which  does  not  give  any ;  and  the  words  of  a  conviction 
under  an  act  of  parliament  ought  either  to  be  in  a 
proper  form  prescribed  by  the  act,  or  to  be  such  as 

clearly' 


1834. 


The  King 
against 
Walsh. 
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clearly  shew  that  an  offence  against  the  act  has  been  1834<. 
committed. 


Taunton  J.  I  am  of  the  same  opinion.  No  offence 
was  committed  against  the  act,  unless  there  was  a  wilful 
detention  of  the  certificate,  and  refusal  to  deliver  it  to 
the  proper  officers  of  the  customs.  The  word  proper" 
excludes  all  others;  there  may  be  good  reason  for  ex- 
cluding those,  and  it  would  not  follow  from  a  refusal  of 
the  certificate  to  them,  that  it  would  be  refused  to  those 
authorised  to  receive  it.  It  is  necessary  to  all  convic- 
tions that  the  substance  of  the  offence  should  be  stated ; 
and  the  omission  here  is  of  substance,  not  of  form.  The 
argument,  therefore,  from  the  general  act,  3  G.  4.  c.  23., 
does  not  apply.  In  Ex  parte  Edwards  (a)  the  party 
had,  in  point  of  fact,  "  been  refused  to  be  received  on 
board  one  of  his  Majesty's  ships  as  fit  for  his  Majesty's 
service,"  and  it  was  held  that  the  commitment  need  not 
further  state  a  previous  examination  by  a  surgeon,  but 
that  it  was  sufficient,  under  the  act  there  in  question, 
to  shew  that  he  had  been  deemed  unfit,  and  therefore 
refused  (b).  That  case  was  entirely  different  from  this ; 
and  Fawcett  v.  Fowlis  {c)  is  still  more  so.  The  ground  of 
decision  there  was,  that  the  facts  omitted  in  the  con- 
viction were  matter  of  defence :  that  cannot  apply  to 
the  present  case. 

(a)  8D,<$-R.  115. 

(6)  The  act  6  G.  4.  c.  108.  s.  81.  expressly  states,  that  upon  proof 
that"  the  party  "has  been  refused  to  be  received  on  board  one  of  his 
Majesty's  ships  as  fit  for  his  Majesty's  service,"  the  justices  iriay  enforce 
the  penalty,  "  without  hearing  any  evidence  other  than  such  proof  as  last 
aforesaid. " 

(c)  1  B.  ^  a  594. 


The  Kino 
Walsh. 


Kk  4 
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Wai-sh. 


1834.  Williams  J.    I  also  think  that  the  conviction  can- 

'       '      not  be  supported.    The  act  3  G.  4.  c.  23.  s.  3.  only 

The  King  '  ^  ^ 

against  extends  to  cases  "  where  it  appears  by  the  conviction 
that  the  merits  have  been  tried.'*  Hiere,  the  merits,  as 
it  strikes  me,  do  not  appear  by  the  conviction  to  have 
been  gone  into.  I  agree  with  my  Lord  Chief  Justice, 
that  the  conviction  ought  to  have  shewn  the  purpose  for 
which  the  certificate  was  required,  and  also  that  the 
officers  were  the  "  proper  officers."  The  conviction, 
therefore,  is  too  general,  and  is  not  aided  by  the  statute 
of  3  G.  4. 

Rule  absolute. 


Friday, 
May  23d. 


Breckon  against  Smith. 


Plaintiflf  de- 
clared for 
goods  sold , 
and  on  an 
account  stated. 
The  particular 
delivered  with 
the  declaration 
was,  "to  a 
beast  sold  and 
delivered, 
10s." 
The  only  evi- 


JNDEBITATUS  assumpsit  for  goods  sold,  and  on 
an  account  stated.  Plea,  the  general  issue.  The 
particular  delivered  with  the  notice  of  declaration  was 
as  follows:  —  "To  a  beast  sold  and  delivered,  13/.  105." 
At  the  York  Summer  assizes,  1833,  the  cause  was  tried 
before  Lord  Deiiman  C.  J.  as  undefended,  and  the  case 
proved  by  the  plaintiff  was,  that  the  defendant  had  said 
dence  was,  that      ^         person  that  he  (defendant)  owed  the  plaintiff 

the  plaintift  ^ 
admitted  in 
conversation 
with  a  third 
person,  not 
shewn  to  be  an 
agent  of  the 
plainliir,  that 
he  owed  the 
latter  15^.  lOs. ; 

Held,  that 
this  was  no 

evidence  of  an  account  stated  ;  and  that  it  was  not  evidence  on  the  count  for  goods  sold, 
as  it  was  not  shewn  to  be  applicable  to  the  particular. 

Leave  was  given  to  the  plaintiff  to  amend  his  particular,  and  go  to  a  new  trial  on  pay 
ment  of  costs. 


13^.  105.,  and  was  afraid  he  was  going  to  put  him  to 
trouble :  the  defendant  did  not  say  what  the  sum  was 
owing  for.  The  Lord  Chief  Justice  thought  the  evi« 
dence  insufficient,  but  directed  a  verdict  for  the  plaintifTj 
giving  leave  to  move  to  enter  a  nonsuit.    A  rule  nisi 


was 
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was  obtained,  on  the  ground  that  there  was  no  evidence  1834. 

to  support  the  declaration,  or,  if  any,  that  it  varied  from 

the  cause  of  action  stated  in  the  particular.  a^ininst 

Smith. 

Alexander  now  shewed  cause.  The  general  rule  is, 
that  an  admission  by  the  defendant  of  his  owing  a  cer- 
tain sum  to  the  plaintiff  is  prima  facie  evidence  against 
him  in  an  action  to  recover  the  debt :  1  PhilL  on  Ev, 
100,  6th  ed.  An  acknowledgment  by  the  defendant  of 
a  debt  due  on  any  account  will  entitle  the  plaintiff  to 
recover  upon  the  account  stated:  Knowles  v.  Michel  (a). 
In  Ashhy  v.  Ashhy  {b),  the  declaration  was  on  the 
money  counts :  the  defendant  had  given  a  note  for 
150/.  for  goods  sold,  but  the  note  was  not  proved; 
the  only  evidence  was,  that  the  defendant  had  ad- 
mitted owing  the  plaintiff  150/. ;  and  there  was  no  count 
for  goods  sold.  But  the  Court  of  Common  Pleas 
held  that  the  general  acknowledgment  was  evidence 
which  entitled  the  plaintiff  to  recover  on  the  account 
stated.  [Tmmton  J.  The  plaintiff  may  recover  on  that 
count,  if  the  defendant  has  accounted  with  him  for  a 
single  item  of  his  demand :  Highmore  v.  Primrose  (c). 
The  question  is,  whether  that  is  proved  in  this  case. 
Littledale  J.  One  item  is  sufficient,  but  the  accounting 
must  be  with  the  plaintiff.  If  a  person,  in  an  off-hand 
conversation  with  A.,  says,  "I  owe  B.  10/.;"  is  that 
evidence  of  an  accounting  with  B.  ?  Lord  Denman  C.  J. 
In  Ashhy  v.  Ashhy  {b),  though  it  did  not  appear  that 
there  was  an  actual  accounting  with  the  plaintiff,  there 
may  have  been  circumstances  which  gave  that  character 
to  the  admission.   There  had  been  payments  of  interest 

(a)  1.3  East,  9^9,  [h)  5  M,  c^'  P.  18C.  (c)  5  M.  c|-  S.  65. 

on 


Smith. 
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1834.       on  the  note.]    As  to  the  particular;  if  the  matter  in 

~~  respect  of  which  the  plaintiff  seeks  to  recover,  and  of 

Brkckon  * 

against  which  he  gives  evidence,  be  expressly  stated  in  the 
declaration,  the  particular  need  not  mention  it :  Cooper 
V.  Amos  (a),  \_Taunton  J.  All  that  is  said  there  is,  that 
it  is  not  usual  in  the  case  of  bills  of  exchange,  to  men- 
tion them  in  the  particular  when  they  are  stated  in  the 
declaration.]  A  particular  is  not  to  be  deemed  insuffi- 
cient for  inaccuracies  which  cannot  mislead :  Harrison 
v.  Wood  [b] ;  and  there  it  was  held  that  the  item  "  cash 
advanced"  in  the  particular,  might  include  disburse- 
ments made  by  the  plaintiff  on  journies  taken  by  him 
upon  the  defendant's  business.  If  the  Court  should  be 
of  opinion  that  this  particular  is  not  sufficient  to  let  in 
the  evidence,  Holland  v.  Hopkins  {c)  is  an  authority  for 
allowing  the  plaintiff  to  amend  his  particular  and  go  to 
a  new  trial  on  payment  of  costs. 

Joseph  Addison  contra.  As  to  the  admission :  in 
Kno*wles  v.  Michel  (d)  and  Highmore  v.  Primrose  {e)  the 
acknowledgment  was  made  to  the  plaintiff's  agent ;  and 
it  does  not  appear  in  Ashby  v.  Ashhy{g)  ^ihoX  it  was  made 
to  a  stranger.  Here  there  is  no  privity  between  the 
plaintiff  and  the  person  to  whom  the  supposed  admis- 
sion is  made.  In  declaring  on  an  account  stated,  the 
allegation  used  to  be  that  the  defendant  accounted 
"  with  the  plaintiff."  Holland  v.  Hopkins  [c)  is  an  au- 
thority to  shew  that  this  variance  is  conclusive.  If  the 
plaintiff*  were  at  liberty  to  recover,  as  he  now  claims  to 
do,  on  the  account  stated,  this  injustice  might  follow :  — 

(a)  2  Car.  ^  P.  267.  (b)  8  Bing.  571. 

(c)  2B.  ^  P.  245.  (rf)  15  East  J  249. 

(e)  SM.^S.  65.  (g)  5  M.  4-  P.  186. 

the 
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the  plaintiff  might  hereafter  bring  an  action  for  the  1834. 
real  subject-matter  of  the  present  demand,  viz.  the  price  bTetkTv 
of  a  beast  sold  to  the  defendant ;  and  if  a  iudffment  re-  ogahist 

'        ^  *  Smith. 

covered  were  to  be  pleaded,  and  issue  taken  on  the 
identity  of  the  causes  of  action,  the  plaintiff  might  con- 
tend that  the  particular  now  in  question  was  for  money 
had  and  received  by  the  defendant  for  a  beast  sold  by 
him  as  agent  to  the  plaintiff";  and  the  evidence  in  the 
present  cause,  being  so  loose,  wouM  afford  no  answer  to 
that  suggestion.  The  plaintiff,  therefore,  might  recover 
twice  for  the  same  demand.  (He  was  then  stopped  by 
the  Court.) 

Lord  Denman  C.  J.  I  fear  the  plaintiff's  case  is  too 
loose,  for  the  reason  just  given ;  but  I  think  there  ought 
to  be  a  new  trial  on  payment  of  costs,  the  plaintiff 
having  leave  to  amend  his  particular. 

LiTTLEDALE,  TAUNTON,and  WiLLiAMS  Js.  concurred. 

Rule  absolute  accordingly. 


Whitehead  aminsl  Tattersall.  saturdny. 

May  24tb. 

COVENANT.     The  action  was  for  breach  of  a  Covenantor 
1  •     •  rp  covenantee 

covenant  to  repair  premises  leased  by  the  plamtiii  submitted  the 
to  the  defendant.    Plea,  non  est  factum.    On  the  trial  ^geraccrufng 
before  Lord  Denman  C.  J.,  at  the  Middlesex  sittings  ^'?TZlZT\. 

^  &     ot  covenant,  to 

after  Xoist  Easter  term,  the  execution  by  the  defendant      arbitrator : 

'  held,  that  ixx 

of  the  counterpart  of  the  lease  containing  the  covenant  action  on  the 

°  covenant,  the 

was  admitted.    The  plaintiff  then  proved  that  the  de-  arbitrator's 

award  was  con- 
clusive as  to 

the  amount  of  damages,  un  less  the  award  itself  could  be  impeached. 

fendant 
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1834.       fendant  had  sent  to  him  a  letter  in  the  following  words  : 
— "  Mr.  Tattersall  agrees  to  abide  b}^  the  determination 

Whitehead 

against       of  Mr.  Butson  and  Mr.  Mead  as  to  the  dilapidations  at 

Tattersall.  i  i 

No.  33.  Bloomsbury  Square,  and  if  they  cannot  agree,  to 
pay  a  moiety  of  the  expense  of  any  one  they  may  call 
in."  The  plaintiff  agreed  to  this,  and  the  arbitrators 
named,  not  having  agreed,  called  in  an  umpire,  who 
signed  the  following  report :  —  "I  have  surveyed  and 
estimated  the  several  works  necessary  to  be  done  in 
repairing  the  dilapidations  to  a  house,  &c.,  and  find  the 
same  amount  to  the  sum  of  55/.  55."  The  Lord  Chief 
Justice  was  of  opinion  that,  in  default  of  evidence  to 
impeach  this  award,  the  jury  must  take  the  damages  as 
found  by  the  umpire ;  and  a  verdict  was  accordingly 
given  for  55L  5s.  damages. 

Platf  now  moved  for  a  rule  to  shew  cause  why  there 
should  not  be  a  new  trial,  on  the  ground  of  misdirection. 
Had  the  action  been  brought  upon  the  award,  the  find- 
ing in  it  would  be  conclusive ;  but  this  is  an  action  for 
breach  of  covenant :  therefore  the  award  cannot  go 
further  than  an  admission  of  the  defendant  would  go, 
and  that  would  not  be  conclusive  evidence.  \_LiUledale  J. 
No  evidence  was  offered  to  impeach  the  award.]  But 
proof  would  have  been  offered  that,  in  fact,  the  damages 
were  less  than  those  found  by  the  award.  [Taunton  J. 
The  award  of  an  arbitrator  concludes  the  right,  unless 
you  can  impeach  the  award.  Lawrence  J.,  at  the  Here^ 
Jbrd  assizes,  ruled  that  an  award  was  conclusive  evidence 
in  an  action  of  ejectment.] 

liord  Denman  C.  J.  The  award  binds  the  plaintiff ; 
and,  that  being  so,  it  must  bind  the  defendant.  There 
must  be  no  rule. 

Little- 
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LiTTLEDALE,  Taunton,    and  Williams  Js.  con-  1834. 
curred.  '. 

Whitehead 

Rule  refused.  against 

Tattersall. 


1    n  yr  -n\  •  o  1  Saturdayy 

Ann  and  Margaret  Dodd  against  ISamuel  and  jifay24th. 
James  Holme. 

CASE.    The  declaration  stated,  that  before  and  at  Two  persons 
•    •        o  i-TP  having  adjacent 

the  time  or  the  committmg,  &c.  the  piaintins  were  lands,  the  one 
possessed  of  an  ancient  dwelling-house,  and  that  before,  aube^'extremky 
&c.  the   defendants  were   employed  in  digging  the  the^other  after- 
foundations  of  a  certain  intended  building  in  a  cer-  wards  excavates 

o  his  own  soil 

tain  piece  of  land  next  adioinine^  to  the  land  whereon  near  to,  but 

^  o  without  touch- 

the  said  dwelling-house  was  built,  yet  defendants,  well  ing,  the  ground 

so  built  upon. 

knowing  the  premises,  but  intending,  &c.,  while  the  Quaere,  whe- 
plaintiffs  were  so  possessed,  &c.,  so  carelessly,  neg-  making  s^ch^ 
ligently,  unskilfully,  and  improperly  dug  the  said  found-  bovTnd^o^ee 
ations  in  the  land  next  adjoining  the  said  •  land  on  bourt'fblfnd^" 
which  the  said  dweliinff-house  was  built,  that  by  reason  ^^^°"f 

°  "  J  thereby  weak- 

thereof  the  foundations  and  walls   of  the  dwelling-  ened;  and 

°  whether,  if 

house   sank  and  gave  way,  and   became   and  were  they  be  so,  he 
greatly  weakened,  loosened,  damaged,  and  unsafe,  and  actionable  ne- 
the  dwelling-house  thereby  became  untenantable  and  ha^ng^so  used 
uninhabitable.     The  second  count  was  similar,  but  without  pro- 
stated  the  dwelling-house  to  have  been  built  for  a  lonjr  '^^'^"g  ^^f- of 

»  o  his  neighbour, 

although  no 
negligence  be 
shewn  in  the  mode  of  carrying  on  the  work  ? 
Supposing  him  not  liable  in  the  case  of  a  newly  built  house ;  Quaere,  whether  he  would 
be  so  if  the  house  had  stood  twenty  years  before  the  excavation  was  made  ? 

But  where  it  is  alleged  and  proved  that  the  defendant  so  negligently,  unskilfully,  and 
improperly  dug  his  own  soil  that  the  plaintiflF's  house  was  thereby  injured,  an  action  lies : 
and  although  it  be  shewn  that  the  house  was  infirm,  and  could  at  all  events  have  stood  only 
a  few  months,  still  the  plaintiff  may  recover  in  proportion  to  the  loss  actually  suffered,  if 
the  jury  find  that  the  injury  to  the  house  was  the  consequence  of  the  defendant's  negligence ; 
and  in  determining  the  question  of  negligence,  the  jury  ought  to  consider  the  state  of  the 
plaintiff's  house. 

time, 
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J  834.  time,  viz,  twenty  years  before,  &c.  The  third  count 
stated  the  dwelling-house  to  be  ancient,  and  that  the 

amiust  defendants  wrongfully,  carelessly,  and  unskilfully  made 
an  excavation  near  the  foundations  of  the  said  dwell- 
ing-house, whereby  the  soil  about  the  said  foundations 
was  loosened,  and  the  foundations  weakened,  Sec.  The 
fourth  count  was  similar  to  the  third,  only  stating  the 
dwelling-house  to  have  been  erected  twenty  years  be- 
fore. The  fifth  count  was  similar,  except  that  it  merely 
described  the  house  as  a  certain  dwelling-house.  The 
declaration  concluded  with  various  special  averments  of 
damage.    Plea,  not  guilty. 

At  the  trial  before  Bolland  B.,  at  the  Lancaster  Sum- 
mer assizes,  1833,  it  appeared  that  the  plaintiffs'  w^as  an 
old  house ;  some  witnesses  remembered  it  thirty-five 
years :  an  old  warehouse  belonging  to  the  defendants 
had  formerly  come  close  up  to  it,  but  was  pulled  down, 
and  the  defendants,  at  the  time  referred  to  by  the  de- 
claration, excavated  ground  on  the  site  of  the  ware- 
house, for  the  foundation  of  a  new  building.  The 
excavation  was  six  feet  deep,  and  came  within  about 
four  feet  of  the  plaintiffs'  house.  The  intermediate  soil 
was  not  touched.  After  the  excavation  was  made,  the 
gable  wall  of  the  house  bulged,  and  the  defendants  then 
(but  not  before)  endeavoured  to  shore  it  up;  but  the 
wall  gave  way  in  all  directions,  and  it  became  necessary 
to  rebuild  it.  After  the  excavation  began,  the  weather 
was  very  wet,  which  partly  occasioned  the  fall  of  the 
gable.  Witnesses  for  the  plaintiffs  stated,  that  if  the 
wall  had  been  shored  properly  and  in  time,  it  would 
not  have  given  way.  The  defendants'  witnesses  salM 
that  the  wall  was  in  so  rotten  a  state  that  it  could  not 
have  been  effectually  shored;  that  it  had  only  a  slight 

foundation, 
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foundation,  and  was  pressed  upon  by  a  great  weight  of  1834. 
rubbish  on  the  plaintiffs'  premises,  and  that,  even  if 
undisturbed,  it  could  not  have  stood  six  months.    For  against 

HULME. 

the  defendants  it  was  contended,  that  a  man  could  not, 
by  building  his  house  on  the  extremity  of  his  own  land, 
claim  to  prevent  a  neighbour  from  using  his  own  land 
lying  adjacent;  and  Peyton  y.  The  Mayor  of  London  [a\ 
and  Wyatt  v.  Harrison  {b),  were  cited.  The  learned 
Judge,  after  detailing  the  evidence  to  the  jury,  stated 
the  law  as  follows: — "  If  I  have  a  building  on  my 
own  land,  which  I  leave  in  the  same  state,  and  my 
neighbour  digs  in  his  land  adjacent,  so  as  to  pull  down 
my  wall,  he  is  liable  to  an  action.  If,  however,  I  had 
loaded  my  wall,  so  that  it  had  more  on  it  than  it  could 
well  bear,  he  would  not  be  liable."  And  he  stated  the 
question  for  the  jury  to  be,  whether  the  fall  was  occa- 
sioned by  the  defendants'  negligence,  in  which  case  the 
verdict  ought  to  be  for  the  plaintiffs;  or  by  its  own 
infirmity,  in  which  case  they  should  find  for  the  defend- 
ants. The  jury  found  a  verdict  for  the  plaintiffs.  In 
Michaelmas  term  following,  a  new  trial  was  moved  for, 
on  the  ground  that  the  learned  Judge  had  misdirected 
the  jury,  inasmuch  as  they  might  have  been  led  by  the 
summing  up  to  suppose  that  the  mere  act  of  digging 
near  the  plaintiffs'  land,  in  consequence  of  which  the 
wall  fell,  was  a  negligence  for  which  an  action  lay, 
unless  the  w^all  was  improperly  loaded ;  whereas  the 
real  question  was,  whether  the  work  had  been  done  by 
the  defendants  in  a  negligent  manner,  or  with  as  much 
care  as  the  circumstances  allowed.  It  was  also  con- 
tended, that  it  should  have  been  left  to  the  jury  whether 

{a)  9B.  4:  a  "25.  (6)  5B.  ^  Ad.  871. 

the 
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the  house  was  built  in  such  a  manner  as  a  man  ought 
to  build  a  house  at  the  extremity  of  his  land,  in  order  to 
have  an  action  against  his  neighbour  (if  any  such  action 
would  lie)  for  injury  occasioned  to  the  house  by  the 
neighbour  digging  in  his  own  soil.  A  rule  nisi  having 
been  obtained, 

Blachhurne  and  Roscoe  now  shewed  cause.  The 
learned  Judge's  direction,  taking  it  to  have  been  as  re- 
presented, was  right.  A  man  excavating  his  own  land 
adjoining  the  house  of  another,  is  bound  to  take  the 
necessary  precautions  that  injury  may  not  result  from 
his  act.  He  is  cognizant  of  what  is  taking  place ;  the 
neighbouring  owner  is  not,  or  if  he  is,  he  does  not  know 
what  precaution  may  be  necessary.  He  cannot  enter 
upon  the  land  where  the  work  is  doing.  Wilde  v.  Min- 
sterley{a\  on  the  authority  of  which  Wyattv,  Harrison  [h) 
was  decided,  is  in  favour  of  the  plaintiffs,  as  far  as  re- 
gards the  case  of  a  house  not  new ;  and  it  is  not  made  a 
question  there,  whether  the  party  digging  his  land  did 
it  negligently  or  not.  It  is  there  said,  that  "  it  was  A.^s 
own  fault  that  he  built  his  house  so  near  to  jB.'s  land ; 
for  he,  by  his  act,  cannot  hinder  B.  from  making  the  best 
use  of  his  own  land  that  he  can."  So  also  it  might  be 
said,  that  the  proprietor  of  the  land  now  excavated  could 
not  use  it  so  as  to  prevent  A.  from  enjoying  the  benefit 
of  his  own  land  by  building  on  any  part  of  it.  The 
question,  therefore,  in  such  cases,  comes  to  be,  which  of 
the  parties  has  first  appropriated  his  land  to  a  particular 
purpose  in  derogation  of  the  other's  right.  It  is  like  the 
case  of  appropriation  of  flowing  water.    \_Littledale  J. 

(rt)  2  Roll,  Abr.  564.  tit.  Trespass,  I.  pi.  1.       (b)  5  B.  <|-  Ad.  871. 

That 


1834. 


DoDD 

ngoinst 
Holme. 
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That  can  only  be  by  twenty  years'  adverse  enjoyment,  1834. 

Mason  v.  Hill  («).]    Although  the  building  were  recent, 

yet  the  adjoining  proprietor,  if  he  wishes  afterwards  to  against 

Holme. 

excavate  his  own  land,  must  take  care  that  he  does  not 
thereby  injure  the  land  upon  which  his  neighbour  built 
when  he  had  a  full  right  so  to  do.  Turbervil  v.  Stamp  [b) 
applies  in  principle  to  the  present  case.  In  Slingsby  v. 
Barnard  {c),  the  declaration  alleged  that  the  defendants 
dug  a  cellar  under  Barnard^s  house,  so  near  the  found- 
ation of  the  plaintiff's  house,  that  it  was  undermined, 
and  part  fell ;  and  this  was  held  good,  on  objections  not 
affecting  the  present  point ;  but  it  does  not  appear 
that  negligence  was  alleged.  In  Smith  v.  Martin  {d) 
there  was  a  similar  declaration,  not  averring  negligence; 
but  no  objection  was  raised  on  that  ground,  and  the 
plaintiff  had  judgment.  In  B-oberts  v.  Bead  {e)  negli- 
gence was  not  alleged,  but  that  was  not  made  an  ob- 
jection. The  objections  made  in  Sutton  v.  Clarke  {g\ 
where  the  defendant  was  held  not  liable  for  consequential 
damage  to  neighbouring  land,  are  not  applicable  here ; 
and  Gibbs  C.  J.  said  (/^),  "  This  case  is  perfectly  unlike 
that  of  an  individual,  who,  for  his  own  benefit,  makes 
an  improvement  on  his  own  land  according  to  his  best 
skill  and  diligence,  and  not  foreseeing  it  will  produce 
any  injury  to  his  neighbour:  if  he  thereby  unwittingly 
injure  his  neighbour,  he  is  answerable."  In  Jones  v. 
Bird  {i)i  the  Court  clearly  intimated  their  opinion,  that 
the  party  doing  a  work  is  bound  to  take  care  that  it  be 
not  injurious  to  the  adjoining  premises,  and  to  use 

(a)  5B.^  Ad.  304.  5  B.  ^  Ad.  1.       (i)  1  Salk.  13. 
(c)  1  Roll.  Rep.  430.  (rf)  2  Saund,  594. 

(e)  16  East,  215.  (g)  6  Taunt.  29. 

{h)  6  Taunt.  4i.  (i)  5  B.  4;  Aid.  837. 
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ISS-l-.  every  precaution  for  that  purpose  which  a  skilful  man 
P^^^  could  reasonably  be  required  to  use  in  such  a  case.  The 
expressions  of  Abbott  C.  J.  (a)  and  Bayley  J.  (&)  are 
strong  to  that  effect.  And  that  was  the  case  of  persons 
employed  by  commissioners  of  sewers  in  the  perform- 
ance of  a  public  duty,  where  the  acts  done  would  receive 
the  most  favourable  construction.  B.ex  v.  The  Com- 
missioners  of  Sewers  for  Pagham  Levels  (c)  bears  no 
analogy  to  this  case ;  it  was  decided  on  the  ground,  that 
each  land- owner  has  a  right  to  protect  himself  against 
the  sea,  and  that  his  neighbour  must  take  the  same  pre- 
cautions for  himself.  In  Peyton  v.  The  Mayor,  S^c,  of 
London  (d),  the  chief  question  raised  was,  whether  the 
plaintiff  had  a  right  to  have  his  house  supported  by  the 
adjoining  one,  which  the  defendants  pulled  down.  Lord 
Tenterden  there  said,  "  Adverting  to  the  facts  proved, 
and  to  the  want  of  evidence  from  which  a  grant  to  the 
plaintiffs  of  a  right  to  the  support  of  the  adjoining  house 
might  be  inferred,  and  to  the  form  of  the  declaration, 
we  think  the  nonsuit  was  right."  There  it  was  held, 
that  the  plaintiff's  duty  was  to  shore  up  his  own  house 
on  the  inside ;  biit  here,  the  plaintiffs  could  not  know 
what  precaution  to  take ;  they  were  obliged  to  rely  on 
the  defendant  doing  his  duty,  by  using  proper  pre- 
caution, or  not  carrying  his  excavation  to  a  dangerous 
extent.  In  Brown  v.  Windsor  {e),  the  defendant  was 
held  liable  for  having  carelessly  and  unskilfully  excavated 
his  own  soil,  so  as  to  sink  the  wall  of  his  own  house,  and 
thereby  to  injure  that  of  the  plaintiff;  but  there  the  plain- 
tiff had  been  expressly  permitted  to  rest  his  building 

(a)  5B,  ^  A.  844.  1  Dowl.  ^  R.  503. 
(i)  5B.Sc  A.  845.    1  Dowl.  ^  R.  504. 

(c)  8B.^  a  355.        (c/)  9B.     C.  725.        (e)  1  Cro.  ^  J.  20. 
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against  that  of  the  defendant.  Here,  a  similar  licence,  as  1 834. 
to  the  soil,  may  be  presumed  from  long  user.  [Lord  Den-  ^^^^ 
man  C.  J.  The  mere  user  of  his  own  house  on  his  own  anaiiut 

Holme. 

soil  shews  nothing.]  Garrow  B.  said  there,  "  There 
may  be  cases,  where  a  man,  altering  his  own  premises, 
cannot  support  his  neighbour's,  and  the  support  if  ne- 
cessary must  be  supplied  elsewhere.  In  such  case,  he 
must  give  notice,  and  then,  if  any  injury  occur,  it  would 
not  be  occasioned  by  the  party  pulling  down,  but  by 
the  other  party  neglecting  to  take  due  precaution." 
Wyatt  V.  Harrison  [a)  goes  no  further,  for  the  present 
purpose,  than  Wilde  v.  Minsterley  [h) :  the  declaration 
there  did  not  (in  the  part  which  alone  was  demurred  to) 
allege  any  negligence  or  other  fault  in  the  defendant. 
In  Walters  v.  Pfeil  (c),  Lord  Tenterden  says,  that  "  the 
owner  of  premises  adjoining  those  pulled  down  must 
shore  up  his  own  in  the  inside,  and  do  every  thing 
proper  to  be  done  upon  them  for  their  preservation.  — 
Still  the  omission  does  not  necessarily  defeat  the  action  ; 
if  the  pulling  down  be  irregularly  and  improperly  done, 
and  the  injury  is  produced  thereby,  the  person  so  acting 
may  be  liable  for  it,  although  the  owner  of  the  house  de- 
stroyed may  not  have  done  all  that  he  ought  for  his  own 
protection."  But  here  it  is  not  shewn  that  any  thing  was 
necessary  on  the  part  of  the  plaintiff ;  the  evidence  was, 
that  the  wall  would  have  stood  if  shored  up  from  without. 

It  is  also  a  material  point  in  the  present  case,  that  the 
plaintiff's  house  was  ancient.  In  Palmer  v.  Fleshees  {d) 
it  is  said,  that  if  land  be  let  to  A,  for  building  a 
house,  and  other  land  to  B.  for  the  same  purpose,  and 
A,  erects  a  house,  and  then  B.  digs  a  cellar  in  his 

(a)  5  B.  Ss^  Ad.  871.  {b)  2  Boll.  Mr..  564.  tit.  Trespass,  I.  pi.  1. 

(c}M^lf.364.  {d)  I  Sid.  161. 
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1834.  land  whereby  the  wall  of  A.'s  house  adjoining  falls,  no 
jj^^^  action  on  the  case  lies,  for  each  may  make  the  best 
Holme.  advantage  of  his  own :  but  it  is  otherwise  (semhle),  if  it 
was  an  ancient  wall  or  house  which  fell  by  such  digging. 
{^Littledale  J.  Wilde  v.  Minsterley  {a)  is  stated  as  the 
case  of  a  house  newly  built.]  In  Stansell  v.  Jollard  (b), 
Lord  Ellenborough  held,  "  that  where  a  man  had  built 
to  the  extremity  of  his  soil,  and  had  enjoyed  his  build- 
ing above  twenty  years,  upon  analogy  to  the  rule  as  to 
lights,  &c.,  he  had  acquired  a  right  to  a  support,  or  as 
it  were  of  leaning  to  his  neighbour's  soil,  so  that  his 
neighbour  could  not  dig  so  near  as  to  remove  the  sup- 
port, but  that  it  was  otherwise  of  a  house,  &c.  newly 
built."  Lord  Tenterden  apparently  inclines  to  the 
same  opinion  in  Wyatt  v.  Harrison  (c).  Here  the  plain- 
tiff had  such  a  right  to  the  support  of  the  soil  for  his 
house,  assuming  the  case  to  be  analogous  to  that  of 
flowing  water,  for  there  had  been  more  than  a  twenty 
years'  enjoyment.  As  to  the  objection  that  the  learned 
Judge  did  not  leave  it  to  the  jury  whether  the  plaintiffs* 
house  had  been  properly  built;  it  would  be  absurd  if, 
in  every  case  where  a  man's  house  is  injured  by  an 
,  improper  act  of  his  neighbour,  he  should  be  bound  to 
shew  that  the  house  was  originally  built  with  due  pre- 
caution against  such  accidents;  especially  where  the 
building  i»  of  an  ancient  date.  A  man  has  the  same 
right  to  build  on  the  confines  of  his  land  as  elsewhere ; 
his  neighbour  may  also  excavate  on  the  confines  of  his 
land,  but  must  do  so  with  proper  care  not  to  endanger 
what  the  other  has  built.  [^Littledale  J.  Suppose  the 
house  was  ancient,  and  insufficiently  built,  and  was,  at 

(a)  2  Roll.  Abr.  564,  tit.  Trespass,  T.  pi.  1. 

(b)  MS.  I  Selw,  N,  P.  444.  8th  ed.  (c)  3  B.  ^  Jd.  875. 

the 


IN  THE  Fourth  Year  of  WILLIAM  IV. 


501 


the  time  of  the  excavation,  ready  to  fall  for  want  of  1834. 
proper  repair.    Could  the  plaintiff  sue,  being  himself  in  ' 

DODD 

fault  by  his  neglect  ?]  Lord  Ellenborough^s  observations  ar^ainst 
in  Walters  v.  Pfeil{a)  furnish  one  answer  to  that  ques- 
tion. And,  if  it  is  applied  to  the  present  case,  the 
evidence  shews  that  the  plaintiffs'  house  was  weakened 
by  the  pulling  down  of  the  defendant's  warehouse,  which 
formerly  adjoined  it.  A  further  answer  to  the  present 
application  is,  that  the  question,  whether  or  not  the  de- 
fendant's work  had  been  done  in  a  negligent  manner, 
was  in  fact  before  the  jury.  It  is,  in  effect,  if  not  in 
express  terms,  raised  by  the  learned  Judge's  summing 
up,  and  must  have  been  present  to  his  mind,  as  he  took 
part  in  the  decision  of  Brown  v.  Windsor  (b).  And  the 
evidence  throughout  has  a  bearing  on  the  same  ques- 
tion. The  finding,  therefore,  is  conclusive,  whatever 
may  be  the  opinion  of  the  Court  upon  the  other  points 
argued. 

jP.  Pollock  and  Wightman,  contra.  One  material 
question  in  this  case  was,  whether  the  plaintiffs'  house, 
when  originally  built,  was  such  as  it  ought  to  have  been, 
with  reference  to  its  situation  on  the  confines  of  another 
person's  soil :  a  further  question  is,  whether  it  still  con- 
tinued in  the  state  in  which  it  ought  to  have  been, 
with  reference  to  the  rights  of  that  person  on  his  own 
soil,  at  the  time  when  the  excavation  was  made.  If  it 
was  not  then  in  such  a  state,  the  taking  down  of  the 
warehouse  is  no  excuse :  if  it  was  in  a  proper  state, 
and  the  removal  of  the  warehouse  left  it  in  a  situation 
of  danger,  the  plaintiff  should  have  used  the  pre- 
cautions that  became  necessary,  and  might  then  have 
proceeded  against  the  party  removing  for  compensation. 

(a)  M,  ^  M.  364.  (b)  1  Cro.  ^  J,  20. 
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1834'.      The  law  which  has  been  stated  respecting  easements 
enjoyed  fqr  twenty  years,  and  so  passing  into  a  right, 

against  docs  not  apply.  If  a  party  opens  new  windows,  or 
takes  to  himself  the  use  of  flowing  water,  or  of  a  way 
across  land,  the  person  to  whose  prejudice  this  is  done 
has  notice  of  the  act  or  acts,  and  may  at  any  time  in- 
terrupt them.  But  if  a  man  builds  a  crazy  house  at  the 
extremity  of  his  land,  the  neighbour,  whose  property  it 
adjoins,  is  not  in  a  situation  to  know  the  nature  and 
consequences  of  that  act.  He  cannot  ascertain  how  the 
building  is  constructed ;  nor,  if  he  could,  can  he  inter- 
fere by  action  or  otherwise.  It  cannot  be  contended 
that  he  must  immediately  excavate  his  own  land  to 
prevent  the  other  party  from  establishing  a  claim  to 
have  such  a  house  in  its  vicinity ;  but  it  would  be  hard 
if  he  were  therefore  to  forfeit  his  right  of  digging  his 
own  soil  at  a  future  tim.e,  when  occasion  required  it. 
A  person  vfho  chooses  to  build  a  house  at  the  verge  of 
his  land,  must  make  it  fit  to  bear  any  fair  exercise  of 
those  rights  which,  notwithstanding  the  erection  of  such 
a  house,  still  belong  to  the  adjoining  proprietor.  If  he 
will  build  on  an  insufficient  foundation,  he  may  do  so 
in  the  centre  of  his  land ;  if  he  does  it  at  the  extremity, 
he  must  bear  the  consequence.  \_Littledale  J.  He  does 
not  then  build  in  such  a  manner  as  is  proper  in  that 
situation.]  No  authority  has  been  cited  which  bears 
out  the  distinction  suggested  between  an  ancient  and  a 
modern  house.  The  dictum  of  Lord  Te7iterden  in 
Wyatt  V,  Harrison  [a)  only  amounts  to  a  quaere.  To 
support  the  argument  on  the  other  side,  it  must  be 
maintained,  that  where  a  man  has  a  house  at  the  edge 
of  his  land,  and  the  digging  of  his  neighbour's  soil  is 


(a)  ZB.^  Ad.  875. 
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the  proximate  cause  of  that  house  falling  in,  whatever  1834?. 

may  have  been  its  previous  condition,  the  neighbour  is 

liable.    No  case  bears  out  that  proposition.    \_Little-  ngamst 

Holme. 

dale  J.  Suppose  the  house  to  have  been  substantially 
built,  to  have  stood  thirty  or  forty  years,  and  to  have 
been  kept  in  proper  repair  :  do  you  say  that  if  the  de- 
fendant, by  excavating  his  adjacent  ground,  let  down 
that  house,  though  without  actual  negligence  on  his 
part,  an  action  would  not  lie  against  him  ?]  It  would 
not,  if  there  had  been  no  negligence  in  the  defendant. 
It  is  difficult  to  say  how,  in  such  a  case,  the  mischief 
could  occur  without  some  actual  negligence ;  but  at  all 
events  it  cannot  be  contended  that  a  party  has  a  right 
to  be  guaranteed  against  all  consequences  of  the  use 
which  his  neighbour  may  make  of  his  own  land.  The 
question  here  is,  whether  the  state  of  the  plaintiffs' 
premises  was  not  such  that  damage  ensued  from  what 
was  in  itself  a  legal  act.  The  only  ground  upon  which 
the  fact  of  the  house  being  ancient  could  affect  this  case, 
would  be  (as  it  is  put  by  Lord  Tenterden  in  Wyatt  v. 
Harrison  {a\  )  that  the  "  circumstance  of  antiquity 
might  imply  the  consent  of  the  adjoining  proprietor,  at 
a  former  time,  to  the  erection  of  a  building  in  that  situ- 
ation." Nothing  but  that  supposed  consent,  in  deroga- 
tion of  his  own  right,  could  preclude  him  from  using 
his  soil  as  he  thought  proper  to  the  very  extremity ;  and 
here  the  facts  negative  such  consent,  for  the  defendants 
had  a  warehouse  at  the  extremity  of  their  land,  adjoin- 
ing the  plaintiffs'  house,  and,  as  far  as  could  be  known, 
built  at  the  same  time.  The  plaintiffs  therefore  have  no 
right  to  put  the  case  in  any  other  way  than  as  if  both  the 


(a)         ^  Ad.  875» 
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house  and  warehouse  had  been  built  recently,  and  the 
house  had  been  as  strongly  constructed  as  it  ought  to 
have  been,  to  stand  in  that  situation.  Upon  the  whole, 
then,  the  question  raised  is  the  same  as  that  in 
Wyatt  V.  Harrison  [a).  No  actual  neglect  can  be  al- 
leged, except  that  the  defendants  did  not  shore  up  the 
plaintiffs'  house;  and  Peyton  v.  The  Mayor  of  Lon- 
don {b)  shews  that  that  was  not  necessary. 

Lord  Denman  C.  J.  The  case,  as  presented  to  the 
Court,  involves  some  curious  points,  which,  however,  it 
is  not  necessary  to  decide.  The  declaration  charges 
that  the  plaintiffs  were  possessed  of  a  house,  and  that 
the  defendants  so  negligently  and  carelessly  dug  their 
foundations  in  the  land  next  adjoining  the  land  on  which 
the  said  house  was  built,  that  the  walls  thereof  sank  and 
gave  way.  The  question  is,  if  those  allegations  were 
proved,  and  if  it  was  properly  left  to  the  jury  whether 
they  were  or  were  not  proved.  The  real  point  in  the 
case  was,  the  cause  of  the  damage  sustained  by  the 
plaintiffs.  It  is  impossible  not  to  see  that  the  question, 
what  that  cause  was,  involves  the  consideration  of  the 
state  in  which  the  plaintiffs'  house  was  at  the  time  of 
the  act  done  by  the  defendants.  Upon  that  subject  a 
great  deal  of  evidence  was  given,  and,  no  doubt,  pro- 
perly impressed  upon  the  jury ;  and  I  think  it  was  sub- 
stantially left  to  them  in  the  charge  of  the  learned 
Judge,  whether  or  not  the  result  complained  of  was 
caused  by  the  negligent  act  of  the  defendants.  It  being 
so  left  to  them,  I  think,  upon  the  balance  of  evidence, 
no  other  result  could  have  been  expected  than  the  ver- 
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diet  they  gave ;  the  damage  having  occurred  so  soon 
after  the  act  complained  of.  A  man  has  no  right  to 
accelerate  the  fall  of  his  neighbour's  house.  Without, 
therefore,  entering  into  the  general  question  of  law  as  to 
the  right  of  a  party  building  on  the  edge  of  his  own 
soil,  or  the  question  whether  twenty  years'  occupation  is 
an  essential  part  of  such  right,  on  which  I  give  no 
opinion,  I  think  the  question  in  this  case  was  fairly  left 
to  the  jury,  and  the  verdict  a  proper  one. 

LiTTLEDALE  J.  I  think  that  the  plaintiffs*  house, 
having  stood  more  than  twenty  years,  might  be  con- 
sidered as  an  ancient  house.  What  difference  that  might 
make  under  other  circumstances,  it  is  unnecessary  now 
to  say :  the  plaintiffs  had  at  all  events  acquired  certain  i 
rights;  and  the  complaint  in  this  action  is,  that  the  de- 
fendants, by  their  negligence,  occasioned  a  loss  to  the 
plaintiffs,  which  was  a  prejudice  to  those  rights.  The 
learned  Judge  appears,  by  his  report,  to  have  put  the 
case  to  the  jury  in  language  like  that  used  by  this  Court 
in  their  judgment  in  Wyatt  v.  Harrison  {a),  I  do  not 
find  that  he  left  it  prominently  as  a  question,  what  was 
the  state  of  the  building;  but  that  must  have  been  a 
matter  submitted  to  them;  for,  in  enquiring  whether 
the  injury  was  owing  to  the  neglect  of  the  defendants, 
the  state  of  the  premises  must  have  been  a  part  of  the 
consideration.  I  am  of  opinion  that  there  is  no  ground 
for  a  new  trial. 

Taukton  J.  The  question  in  the  cause  was  merely 
one  of  fact,  and  I  cannot  see  in  what  respect  the  jury 

(a)  3  5.  ^  Ad.  871. 
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1834.      have  drawn  a  wrong  conclusion.    In  every  count  of  the 
declaration  it  is  stated  that  the  defendants  did  the  act 

DODD 

against  Complained  of  negligently,  carelessly,  and  unskilfully, 
and  that  by  reason  thereof,  that  is,  of  such  negligent  and 
improper  conduct,  the  damage  was  occasioned.  A  very 
long  enquiry  was  gone  into  at  the  trial,  how  far  the 
defendants  had  acted  negligently  or  cautiously,  upon 
whicQ  the  jury  have  formed  their  conclusion;  and  they 
must  be  taken  to  have  decided,  according  to  the  aver- 
ments in  the  declaration,  not  only  that  there  was  neg- 
ligence in  the  defendants,  but  that,  by  reason  of  such 
negligence,  the  damage  accrued.  It  wa»  said  that  the 
house,  if  undisturbed,  might  not  have  stood  six  months ; 
but  if  that  was  so,  still  the  defendants  had  no  right  to 
accelerate  its  fall :  six  months'  enjoyment  was  of  some 
value,  and  the  defendants  had  no  right  to  deprive  the 
plaintiffs  even  of  that  short-lived  existence  of  their  dwell- 
ing-house. If  the  building  had  fallen  down  merely  in 
consequence  of  its  infirm  condition,  that  would  not  have 
been  a  damage  by  the  act  of  the  defendants ;  but  the 
jury  have  found  otherwise,  and  I  think  the  evidence 
supports  their  finding.  As  to  the  summing  up,  the 
learned  Judge  has  stated  it  briefly  in  his  report,  and 
may  not  recollect  every  observation  he  made,  but,  con- 
sidering the  length  of  time  occupied  by  the  cause,  and 
the  quantity  of  evidence  gone  into,  it  is  impossible, 
even  if  the  Judge  had  been  silent  on  the  point,  that  the 
jury  should  have  omitted  to  consider  whether  or  not  the 
act  of  the  defendants  was  done  by  them  negligently  ; 
and,  without  looking  narrowly,  and,  as  Lord  Kenyon 
.  used  to  say,  "  with  eagle's  eyes,"  at  the  words  used  by 
the  learned  Judge,  I  think  we  are  justified  in  saying 
that  the  minds  of  the  jury  were  sufficiently  directed  to 

the 
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the  question  how  far  the  damage  complained  of  arose  1834. 
from  the  improper  act  of  the  defendants. 


Williams  J.    I  am  of  the  same  opinion,  and  I  think 
it  is  clear  from  the  learned  Judge's  report,  that  the 
attention  of  the  jury  was  drawn  to  that  which  was  the 
real  subject  of  enquiry.    Much  evidence  was  given  to 
shew  that  the  injury  was  occasioned  by  the  faulty  state 
of  the  house,  and  not  by  the  negligent  proceeding  of  the 
defendants;  that  question  must  have  been  fully  before 
the  jury,  and  there  was  nothing  in  the  summing  up  to 
withdraw  it  from  their  notice.    The  bad  condition  of 
the  house  would  only  affect  the  amount  of  damages.  If 
it  was  true  that  the  premises  could  have  stood  only  six 
months,  the  plaintiffs  still  had  a  cause  of  action  against 
those  who  accelerated  its  fall :  the  state  of  the  house 
might  render  more  care  necessary  on  the  part  of  the 
defendants  not  to  hasten  its  dissolution.    There  was 
evidence  of  an  actual  neglect  in  them;  and,  upon  the 
whole,  there  is  reason  to  think  that  the  jury  drew  the 
proper  inference. 

Rule  discharged. 


Dodo 
against 
Holme. 
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Saturday,  ByWATER  aminSt  RiCHARDSON. 

May  24tb.  ^ 

Plaintiffbought  r^ASE.    The  declaration  stated  that  plaintiff,  at  the 

a  horse,  war- 

ranted  sound,  special  instance,  &c.  bargained  with  defendant  to 

tract,  at  a  re-  buy  of  him  a  horse  for  40/.,  and  defendant,  by  falsely 

thrtimeof^'  warranting  the  said  horse  to  be  sound,  sold  him 

roarfwto^  to  plaintiff  for  the  said  sum,  which  plaintiff  paid  de- 

the  wall  of  the  fgndant,  whereas  the  horse  at  the  time,  &c.  was  un- 

repository,  hav- 
ing certain       sound,  and  hath  so  continued,  &c.,  and  defendant  by 
rules  painted 

upon  it,  one  of  means  of  the  premises  falsely  and  fraudulently  deceived 

which  was,  that 

a  warranty  of    the  plaintiff  on  the  sale  of  the  said  horse,  and  the  same 

soundnessjthere  .               i  •    '/y        i  i 

given,  should  became  useless  to  plamtiir,  and  he  was  put  to  expense, 

tTilTweiv"  on^^  There  were  other  counts,  one  of  which  stated  that 

the  day  after  plaintiff,  relyino:,  &c.  resold  the  horse  on  a  like  war- 

the  sale,  when     ^  ^       J  tr>^ 

the  sale  should  rantv,  and  was  sued  thereupon  by  the  purchaser;  and 

become  com-  •/ '  r         ^  r 

plete,  and  the    that  defendant,  in  order  to  induce  the  now  plaintiff  to 

seller's  respon- 
sibility ter-       resist  that  action,  and  not  take  back  the  horse,  falsely 

a  notice,  and     and  deceitfully  represented  to  plaintiff  that  the  horse 

trf[Sterof^un.  was  sound,  whereby  he  was  induced  to  defend  the  action, 

g^ven  inThr^*^^  afterwards,  on  discovering  the  falsehood  of  defend- 
meantime. 

The  rules  were 

not  particularly  j-^g  proccedinors  stayed,  &c.    Plea,  not  Quilty. 

referred  to  at  ^  o         J     '  »         &      J  , 

the  time  of  this     At  the  trial  before  Bolland  B.,  at  the  Lancaster 

sale  and  war-  ^  y         ^  •  m 

ranty.  The  Summer  assizes,  1833,  the  plamtiff  proved  that  the 
unsound^but  horse  was  sold  to  him  by  the  defendant,  with  a  written 
was^mldlTl^    warranty  of  soundness,  in  April  1832;  that  he  resold 

after  twelve  on 

the  following  day.  The  unsoundness  was  of  a  nature  likely  not  to  be  immediately  dis- 
covered ;  some  evidence  was  given  to  shew  that  the  defendant  knew  of  it ;  and  the  horse 
was  shewn  at  the  sale  under  circumstances  favourable  for  concealing  it.  After  verdict  for 
the  plaintiff, 

Held,  that  there  v<as  sufficient  proof  of  the  plaintiff  having  had  notice  of  the  rules  at  the 
time  of  the  sale,  to  render  them  binding  on  him. 

Also,  that  the  rule  in  question  was  such  as  a  seller  might  reasonably  impose,  and  that  the 
facts  did  not  shew  such  fraud  or  artifice  in  him  as  would  render  the  condition  inoperative. 

him, 


ant's  representation,  was  obliged  to  pay  90/.  to  have 
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him,  with  a  warranty  to  the  same  effect,  in  June  1832,  1834'. 
and  was  afterwards  sued  upon  that  warranty  by  the  " 
purchaser,  and  obliged  to  compound  the  action  and  against 

*  .  .  RlCHARDSOK. 

take  back  the  horse.  The  unsoundness  in  question  was 
what  is  termed  a  "  navicular  disease,"  which  was  stated 
to  be  an  inflammation  in  a  joint  on  the  inside  of  the 
hoof,  and  to  be  of  such  a  nature  that  it  may  be  alle- 
viated by  proper  treatment,  so  far  as  to  render  a  horse 
fit  for  gentle  work,  and  to  make  him  appear  sound  for  a 
short  time,  and  on  soft  ground,  but  can  seldom,  if  ever, 
be  permanently  cured,  so  as  to  qualify  him  for  hard 
work.  The  horse  was  sold  to  the  plaintiff  on  the  de- 
fendant's account,  at  a  repository  for  horses,  where  the 
ground  was  covered  with  a  soft  material.  Some  evi- 
dence was  given  to  shew  that  the  defendant  must  have 
known  of  the  unsoundness  at  the  time  of  the  sale.  The 
defendant,  at  the  trial,  admitted  the  unsoundness,  but 
relied  upon  the  following  rule,  or  condition  of  sale, 
which  was  painted  on  a  board  fixed  to  the  wall  of  the 
repository  :  — ■ 

"  A  warranty  of  soundness  when  given  at  this  re- 
pository will  remain  in  force  until  twelve  o'clock  at 
noon  on  the  day  next  after  the  day  of  sale,  when  it  will 
become  complete,  and  the  responsibility  of  the  seller 
will  terminate,  unless  in  the  meantime  a  notice  to  the 
contrary,  accompanied  by  a  certificate  of  a  veterinary 
surgeon,  be  delivered  at  the  office  of  Robert  Lucas,  in 
Great  Charlotte  Street,  such  certificate  to  set  forth  the 
cause,  nature,  or  description  of  any  alleged  unsound- 
ness. In  this  case  the  seller  to  have  the  option  of 
procuring  the  certificate  of  a  second  veterinary  surgeon 
(which  he  shall  be  bound  to  do  within  twenty-fouf" 
hours  after  the  delivery  of  the  purchaser's  notice  and 

certificate 
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1834<.      certificate  of  unsoundness  above  mentioned,  or  the  sale 
J  to  be  void),  whose  opinion,  if  it  should  coincide  with 

Bywater 

against       the  first,  shall  be  definitive  ;  but  if  the  opinions  should 

Richardson. 

differ,  the  two  veterinary  surgeons  shall  forthwith  call 
in  a  third,  whose  certificate  shall  be  final  and  binding 
upon  both  parties,  the  party  in  the  wrong  to  pay  all 
expenses."  It  did  not  appear  that  any  particular  re- 
ference was  made  to  this  rule  at  the  time  of  the  sale. 

The  only  proof  given  by  -the  plaintiff  of  his  having 
paid  the  costs  in  the  action  brought  against  him,  as 
stated  in  the  declaration,  was  a  payment  of  the  amount 
by  him  to  his  own  attorney,  to  be  paid  to  the  attorney 
of  the  plaintiff  in  that  suit.  The  learned  Judge  thought 
this  evidence  not  sufficient;  and  with  respect  to  the 
other  point  made  in  defence,  he  stated  his  opinion  to 
be,  that  conditions  like  that  above  mentioned,  only  bind 
when  there  is  something  to  couple  them  with  the  act 
of  sale,  as  where  the  conditions  of  sale  are  read  at  an 
auction ;  he  therefore  thought  that  the  rule  of  the  re- 
pository here  relied  upon  did  not  bind  the  defendant: 
and  he  left  the  case  to  the  jury  as  upon  an  ordinary 
warranty.  The  jury  found  a  verdict  for  the  plaintiff  for 
23^.,  the  difference  between  the  price  paid  by  him  to  the 
defendant,  and  the  amount  for  which  the  plaintiff  finally 
sold  the  horse.  The  learned  Judge  gave  leave  to  the  de- 
fendant to  move  to  enter  a  nonsuit ;  and  to  the  plaintiff  to 
move  to  increase  the  damages  by  the  amount  of  costs  paid 
as  above  mentioned  in  the  action  brought  against  him  (a). 
The  cross  rules  having  been  accordingly  obtained, 

F,  Pollock  and  Hope  now  shewed  cause  against  the 
rule  for  a  nonsuit.    First,  there  was  no  evidence  of  a 

(a)  TUis  was  afterwards  given  up  on  the  part  of  the  plaintiff. 

contract 
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contract  subject  to  the  conditions  in  question.    The  1834<. 
regulation  relied  upon  cannot  be  taken  to  apply  to  sales  ^ywatkr 
by  private  contract,  but  must  have  been  meant  to  govern  against 

RiCHARD&ON. 

sales  by  auction,  to  which,  and  not  to  private  sales, 
conditions  of  this  kind  are  usually  attached.  In  Mes- 
nard  v.  Aldridge  (a),  where  such  rules  were  held  -to 
bind  the  purchaser,  the  sale  was  by  auction,  and  the 
auctioneer  drew  the  attention  of  the  bidders  to  the  con- 
ditions of  sale.  Lord  Kenyan  there  referred  to  the 
practice  of  carriers  in  posting  up  bills  in  their  coach- 
offices  to  limit  their  responsibility  for  loss  of  goods. 
But  in  that  case,  the  carrier  wishing  to  divest  himself  of 
liability  must  fix  upon  his  employers  a  knowledge  of 
the  notice  intended  to  have  such  effect ;  Kerr  v.  Wtl- 
lan  [b),  Bowie?/  v.  Home  [c) ;  and  those  cases  shew 
that  the  evidence  given  here  was  not  sufficient  for  the 
purpose.  Secondly,  assuming  that  the  notice  was  suffi- 
cient, there  was  so  much  fraud  in  the  conduct  of  the 
seller,  that  the  condition  is  not  binding.  In  Baglehole 
V.  Walters  [d\  though  Lord  Ellenborougli  over^ruled  the 
doctrine  of  Lord  Kenyon  in  Mellish  v.  Motteux  (^),  that 
a  seller  "  with  all  faults"  is  bound  to  inform  the  buyer 
of  such  defects  as  could  not,  by  any  attention  on  his 
part,  be  discovered,  he  nevertheless  admitted  that  the 
seller  would  be  liable  if  he  used  artifice  to  diso[uise  the 
faults,  and  prevent  their  being  discovered  by  the  pur- 
chaser. And  Mansfield  C.  J.  lays  it  down  in  Schneider 
V.  Heath  [g\  that  on  a  sale  "  with  all  faults,"  the  vendor 
is  not  protected  if  he  has  been  guilty  of  any  positive 
fraud  in  the  sale.    Kow  it  is  a  fraud  in  law,  if  a  party, 

(a)  3  Esp.  N,  P.  C.  271.  {b)  6  M.  ^  S.  150. 

(c)  3Bing.  2.  (d)  3  Camp.  154. 

(e)  1  Peake  N.  P,  C.  115.  {g)  3  Camp,  508. 

from 
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1834.       from  whatever  motive,  knowingly  makes  a  represent- 
„  ation  which  is  not  true,  in  a  manner  calculated  to  in- 

By  WATER 

against       ducc  another  to  act  upon  it,  so  that  he  thereby  incurs 

Richardson. 

damage:  Polhill  v.  Walter  {a).  And  in  Aldridge  v. 
Mesnard{h\  upon  a  bill  of  interpleader,  (under  which  the 
case  of  Mesnard  v.  Aldridge  {c)  was  tried,)  Aldridge,  the 
auctioneer  who  had  sold  the  horse,  applied  to  the  Court 
of  Chancery  to  have  costs  allowed  him,  on  the  ground 
that  he  had  been  merely  a  stakeholder  :  it  was,  however, 
contended  that  Aldridge  was  not  entitled  to  be  so  con- 
sidered, inasmuch  as  he  might  have  paid  over  the 
money  to  the  vendor,  who,  by  the  conditions  of  sale, 
was  entitled  to  it  if  the  horse  was  not  returned  in  a 
given  time :  but  Lord  Eldon  said,  "  I  have  tried  actions, 
^  more  than  once,  in  which  it  appeared  clearly,  that  the 

condition  to  Return  a  horse  by  a  certain  day  was  in- 
serted on  purpose,  because  the  defect  would  not  appear 
till  a  day  or  two  after  that  day.  The  justice  of  the 
case  is,  that  the  plaintiff  should  have  his  costs."  Lord 
Eldon^s  observation  applies  to  the  present  case.  Here 
the  horse  was  sold  with  a  false  representation,  and  upon 
terms  intended  to  prevent  the  buyer  from  returning  the 
horse,  although  he  should  discover  the  unsoundness 
within  a  reasonable  time.  If  any  effect  is  to  be  given 
to  the  condition,  it  must  be  applied  only  to  such  faults 
as  a  purchaser  could  have  detected  by  twelve  o'clock 
on  the  day  after  the  sale. 

Alexander  and  Wightman  contra.  This  was  a  sale 
within  the  rules  of  the  repository,  and  there  was  suffi- 
cient evidence  of  the  plaintiff  being  cognisant  of  those 


(a)  5B.^  Ad,  1 14.        {h)  6  Fes,  jun.  418. 


{c)5  JEsp.N.  P.' C.  27 1. 

rules. 
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rules.    The  case  is  not  distinguishable  from  Mesnard  v.  1834. 
Aldridge  («).    There  it  was  held  that  printed  conditions  Bywater 
pasted  on  the  auctioneer's  box  gave  a  purchaser  suffi-  against 

Richardson. 

cient  notice  of  the  conditions  of  sale  ;  and  the  law  there 
laid  down  applies  to  a  private  sale  under  the  circum- 
stances proved  here.  The  repository  rules  were,  there- 
fore, sufficiently  connected  in  proof  with  the  sale  of  the 
horse.  Then  as  to  the  nature  of  the  warranty ;  the 
defendant  might  have  sold  the  horse  without  any,  in 
which  case  there  would,  of  course,  have  been  no  right 
of  action.  So,  also,  he  had  a  right  to  sell  with  a  war- 
ranty expiring  at  the  end  of  twenty-four  hours ;  after 
which  time  the  parties  were  in  the  same  situation  as  if 
no  warranty  had  been  given.  A  man  who  buys  a  horse 
under  such  a  limited  warranty  buys  at  his  peril,  and 
should  be  the  more  on  his  guard. 

Lord  Denman  C.  J.  I  think  there  can  be  no  doubt 
that  the  plaintiff,  in  this  case,  was  aware  of  the  rules  of 
the  repository ;  and,  if  so,  it  is  the  same  as  if  the  seller 
had  told  him  by  word  of  mouth  that  he  would  war- 
rant the  horse  against  such  defects  only  as  might  be 
pointed  out  within  twenty-four  hours.  He  had  a  right 
to  give  such  a  limited  warranty,  and  the  plaintiff  only 
was  to  blame  if  he  did  not  avail  himself  of  the  time  given 
to  discover  and  object  to  the  unsoundness.  Perhaps  it 
may  be  very  prudent  in  a  vendor  to  make  such  a  stipu- 
lation ;  at  all  events  the  purchaser,  in  a  case  like  this,  is 
bound  by  it.  I  think  the  principle  of  Baglehole  v.  WaU 
tersib)  applies,  and  that  this  was  a  warranty  against 
such  faults  only  as  the  purchaser  might  discover  in 
twenty-four  hours. 

(a)  3  Esp,  N.  P.  C.  271.  (6)  3  Cam;;.  154. 

V0L.*L  M  m  LiTTLEDALE 
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1834. 


Bywater 
against 

E-ICSIARDSON. 


LiTTLEDALE  J.  I  am  of  the  same  opinion.  The 
warranty  here  was  as  if  the  vendor  had  said,  "  After 
twenty-four  hours  I  do  not  warrant."  Such  a  stipula- 
tion is  not  unreasonable. 


Taunton  J.  and  Williams  J.  concurred. 

Defendant's  rule  absolute.    Plaintiff's  rule  dis- 
charged. 


May  26th'. 

The  statute 
55  G.  o.  c.  137, 
s.  6.  which 
prohibits  any 
churchwarden, 
overseer,  &c. 
from  "supply- 
ing, for  his 
own  profit,  any 
goods,  mate- 
rials, or  pro- 
visions for  the 
use  of  any 
workhouse  or 
otherwise  for 
the  support  and 
maintenance  of 
the  poor  in  any 
parish,  &c.  for 
which  he  shall 
be  appointed," 
does  not  extend 
to  a  person 
doing  work  on 
the  workhouse, 
and  supplying 
materials  in- 
cidentally to 
such  work ;  as 
a  painter  and 
glazier  who 
mends  the  win- 
dows of  the 
workhouse, 
providing 
paint,  glass, 
and  lead. 


Barber  against  Waite, 

J^EBT  for  penalties  under  the  statute  55  G.  3.  c,  137- 
s,  6.  (a)  The  declaration  stated  that "  the  defendant, 
at,  &c.,  was  an  ^overseer  of  the  poor  of  the  parish  of 

Boston, 

(ei)  Which  section  enacts,  that  "  No  churchwarden  or  overseer  of  the 
poor,  or  other  person  or  persons  in  whose  hands  the  collection  of  the  rates 
for  the  relief  of  the  poor,  or  the  providing  for,  ordering,  management^ 
controul  or  direction  of  the  poor  of  any  parish  or  parishes,  township  or 
townships,  hamlet  or  hamlets,  place  or  places,  shall  or  may  be  placed 
jointly  with  or  independent  of  such  churchwardens  and  overseers,  or  any 
of  them,  under  or  by  virtue  of  any  act  or  acts  of  parliament,  shall,  either 
in  his  own  name,  or  in  the  name  of  any  other  person  or  persons,  provide, 
furnish  or  supply  for  his  or  their  own  profit,  any  goods,  materials  or 
provisions,  for  the  use  of  any  workhouse  or  workhouses,  or  otherwise,  for 
the  support  and  maintenance  of  the  poor,  in  any  parish,  &e.  for  which  he 
or  they  shall  be  appointed  as  such,  during  the  time  which  he  or  they  shall 
retain  such  appointment,  nor  shall  be  concerned,  directly  or  indirectly  in 
furnishing  or  supplying  the  same,  or  in  any  contract  or  contracts  relating 
thereto,  under  pain  of  forfeiting  the  sum  of  100/.,  with  full  costs  of 
suit,  to  any  person  or  persons  who  shall  sue  for  the  same  by  action  of 
debt,  or  on  the  case,  in  any  of  his  Majesty's  courts  of  record  at  West- 
minster .... 

"  Provided  nevertheless,  that  if  it  shall  happen  in  any  parish,  &c. 
that  a  person  or  persons  competent  and  willing  to  undertake  the  supply  of 
any  of  the  articles  or  things  required  for  such  workhouse  or  workhouses^ 
or  for  the  use  of  the  poor  there,  cannot  be  found  within  a  convenienfe 

distance 
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Boston^  in  the  county  of  Lincqln,  appointed  in  that  be- 
half, and  that  he,  the  said  defendant,  so  being  such 
overseer,  did,  during  the  time  he  retained  such  appoint- 
ment, to  wit,  on,  &c.  at,  &c.,  in  his  own  name  provide, 
furnish,  and  supply,  for  his  own  profit,  certain  goods 
and  materials,  to  wit,  1000  squares  of  glass,  500  feet  of 
lead  pipe,  5  cwt.  of  paint,  50  bushels  of  whitening,  and 
20  pump  boxes,  for  the  use  of  the  workhouse  of  ^nd  in 
the  said  parish  for  which  he,  the  said  defendant,  was 
appointed  such  overseer,  he,  the  said  defendant,  not 
then  having  obtained  any  certificate  from  any  justice  of 
the  peace,  permitting  and  suffering  him,  the  said  de- 
fendant, so  to  do  according  to  the  statute  in  such  case 
made  and  provided,  contrary  to  the  form  of  the  statute 
in  such  case,  &c.,  whereby  and  by  force  of  the  said 
statute  the  said  defendant  forfeited,"  &c.    The  declar- 
ation contained  nine  other  cou^its,  some  stating  the 
supply  to  have  been  in  the  name  of  one  N,  B,,  and 
others  adapting  the  statement  in  various  other  ways  to 
the  section  declared  upon.    Plea,  the  general  issue.  At 
the  trial  before  Park  J.,  at  the  Lincolnshire  Summer 


distance  therefrom,  other  than  and  except  some  or  one  of  the  church- 
wardens and  overseers  of  the  poor,  or  other  person  or  persons  having  the 
ordering,  managing,  controul  or  direction  of  the  poor,  in  such  parish,  &c., 
then  and  in  every  such  case  it  shall  and  may  be  lawful  to  and  for  any 
two  or  more  neighbouring  justices  of  the  peace  (proof  thereof  having 
been  first  duly  made  before  them  upon  oath,  and  which  oath  such  justices 
or  any  one  of  them  are  and  is  hereby  authorized  and  empowered  to 
administer)  by  certificate  under  their  hands  and  seals,  to  permit  and 
suffer  any  one  or  more  of  such  churchwardens  and  overseers  or  other 
such  person  or  persons  as  aforesaid,  to  contract  and  agree  for  the  furnish- 
ing and  supplying  of  any  articles  or  things  which  may  be  required  for 
such  workhouse  or  workhouses,  or  otherwise,  for  the  use  of  the  poor  of 
such  parish,  &c.  during  the  time  which  he  or  they  may  retain  such  ap- 
pointment ;  any  tiling  herein  contained  to  tlie  contrary  notwithstanding.'* 

M  m  2  assizes 
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assizes  1833,  it  appeared  that  the  defendant,  a  plumber^ 
painter,  and  glazier,  was  an  overseer  of  the  parish  of 
Boston^  and  that,  while  holding  that  office,  he  repaired 
the  windows  of  the  workhouse.  In  so  doing,  he  sup- 
plied, among  other  things,  the  materials  mentioned  in 
the  declaration ;  for  which,  and  for  the  labour,  he  was 
paid  by  the  parish.  It  was  contended,  on  behalf  of  the 
defendant,  that  the  furnishing  of  materials  for  the  repair 
of  the  workhouse  was  not  a  supplying  of  "  goods, 
materials,  or  provisions  for  the  use  of  any  workhouse 
or  otherwise  for  the  support  and  maintenance  of  the 
poor,"  within  the  meaning  of  the  statute.  A  verdict 
was  found  for  the  plaintiff,  but  leave  given  to  move  to 
enter  a  verdict  for  the  defendant.  Sir  James  Scarlett, 
in  Michaelmas  term  1833,  moved  accordingly,  and  cited 
Proctor  V.  Ma?maring  (a),  A  rule  nisi  having  been 
granted, 

Hill  and  Whitehurst  now  shewed  cause.  This  was 
a  transaction  within  the  mischief  of  the  act.  A  trustee 
ought  not  to  be  a  buyer  from,  or  seller  to,  the 
trust  estate:  here  the  defeadant  was  in  the  situation 
of  a  trustee,  and,  consequently,  was  both  buyer  and 
seller.  If  an  overseer  may  not  sell  for  the  use  of 
the  poor  provisions  or  clothing,  which  have  a  known 
market  price,  much  less  ought  he  to  furnish  materials 
for  the  purpose  of  a  repair  done  by  himself,  where 
more  must  be  left  at  the  discretion  of  the  tradesman. 
The  plaintiff's  case  is  consistent  with  a  literal  construc- 
tion of  the  statute.  It  must  be  contended,  on  the  other 
side,  that  the  words  "  for  the  use  of  the  workhouse'" 

(a)  3B.  ^  A.  145. 

must 
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must  mean  "  for  the  use  of  the  poor  in  such  house."  1834. 
It  is  true,  the  words  which  follow  are     for  the  support 

'  ^  ^  Barber 

and  maintenance  of  the  poor     but  it  cannot  be  denied  against 

Waite. 

that  that  which  is  necessary  to  keep  the  house  comfort- 
able in  which  they  reside  is  for  their  support  and 
maintenance.  In  Skinner  v.  Buckee  an  action  on 
this  statute,  the  overseer  had  supplied  coals,  and  it  was 
not  contended  that  this  was  not  a  supply  of  goods  for 
the  support  and  maintenance  of  the  poor  within  the 
act ;  but  the  less  obvious  objection  was  taken,  that  the 
supply  was  not  for  a  profit.  [Littledale  J.  Here  the 
supply  was  of  materials  for  the  purpose  of  carrying  on  a 
work.]  Materials  are  mentioned  in  the  act,  as  well  as 
goods  and  provisions,  and  each  word  must  have  a  dis- 
tinct meaning.  The  proviso  in  sect.  6.  speaks  of  per- 
sons undertaking  the  supply  of  "  any  of  the  articles  or 
things  required  for  such  workhouse  or  workhouses,  or 
for  the  use  of  the  poor  there and  it  is  clear  that  the 
legislature  did  not  intend  to  describe  different  things  in 
the  proviso  and  in  the  enacting  part  of  the  section  :  it  is 
also  evident  that  the  matters  "  required  for  such  work- 
house" are  spoken  of  as  something  distinct  from  those 
required  "  for  the  use  of  the  poor  there."  In  West  v. 
Andrews  (b)  the  overseer  was  held  liable  for  selling  live 
sheep  for  the  use  of  the  poor  in  the  workhouse;  yet 
that  was  not  an  immediate  supply  to  the  poor,  nor  of 
articles  in  a  state  to  be  used  by  them.  [^Littledale  J.  It 
was  a  supply  of  provisions.]  Not  while  the  animals 
were  alive.  [Lord  Denman  C.  J.  Must  they  have  been 
roasted  before  they  could  be  called  provisions  ?]  That 
case  shews  that  the  act  is  to  receive  an  extended  rather 


{a)  3  B.  ^  a  6. 


(/>)  5  B.     A.  3^8. 
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1834),  than  a  narrow  construction ;  and  this  is  also  apparent 
"      from  the  language  of  Bayley  J.  and  Holroyd  J.,  in  the 

aznin&t  discussion  of  the  same  case  after  it  had  gone  to  a  new 
trial  («).  The  sixth  section  of  55  G.  3,  c.  137.  is  an 
extension  of  22  G.  3.  c.  83.  5.  42.  (Z>),  which  would  un- 
doubtedly include  the  present  case.  The  object  of  the 
clause  here  in  question  is,  to  protect  both  the  parish 
and  the  poor,  in  every  instance  in  which  goods  are  sup- 
plied to  the  one,  or  for  the  use  of  the  other.  Proctor  v. 
Manwring  {c)  only  shews  that  an  overseer  is  not  liable 
for  supplying  a  single  pauper;  and  Bayley  J.  there 
states  the  object  of  stat.  55  G.  3.  c.  137.  5.  6.  to  be^ 
that  the  parish  officer  may  be  prevented  from  supplying 
goods  in  two  cases ;  viz.  "  if  goods  are  required  for 
the  parish  workhouse,  or  if  any  other  general  supply 
for  the  poor  is  wanted." 

Sir  James  Scarlett  contra.  The  words,  "  for  the  use 
of  any  workhouse,"  in  the  enacting  part  of  the  sixth 
section,  mean  for  the  use  of  the  poor  in  any  workhouse. 
The  judgment  of  Abbott  C.  J.  in  Proctor  v.  Maivwar- 
ing  {d)  shews  that  he  considered  the  expressions  as 
synonymous.  The  object  of  the  legislature  in  this  clause 
was  to  prevent  imposition  upon  the  poor,  in  the  sale  of 
provisions  or  materials  in  daily  use  which  they  might  be 


(a)   West  V.  Andrews,  1  B.  4;  C.  82,  85. 

{b)  Which  enacts,  "  That  if  any  visitor,  guardian,  or  governor,  shall 
sell  or  furnish  any  materials,  goods,  clothes,  victuals,  or  provisions,  or  do 
any  work  in  his  trade  for  the  use  of  any  vporkhouse,  poor-house,  or  poor 
persons,  v^^ithin  any  parish,  township,  or  place  for  which  be  shall  be  so 
appointed  to  act,  or  be  concerned  in  trade  or  interest  with  any  person  or 
persons  who  shall  sell,  provide,  do,  or  furnish  the  same,  he  shall,  for  every 
such  offence,  forfeit,"  &c. 

(c)  3  B,     A.  145.  (rf)  5B,^A.  146. 
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judges  of,  but  respecting  which  they  could  not,  from  1834?. 
dieir  situation  as  paupers,  exercise  a  free  opinion,  or  r 
appeal  to  an  authority  independent  of  the  officers  them-  against 

Waixe, 

selves.  The  clause  was  not  intended  to  protect  the 
parishioners.  If  the  words,  "  for  the  use  of  any  work- 
house," mean  for  the  use  of  the  building,  it  might  apply 
though  there  were  no -poor  in  the  house;  and  if  those 
words  have  reference  to  the  building  merely,  an  overseer 
might  supply  goods  to  the  poor  within  it ;  for  the  sub- 
sequent part  of  the  clause,  "  or  otherwise  for  the  support 
and  maintenance  of  the  poor  in  any  parish  or  parishes, 
township  or  townships,"  &c.  refers  to  the  poor  of  the 
parish  at  large,  distinguishing  them  from  the  workhouse 
poor.  But  it  is  evident  both  classes  of  poor  were  meant, 
and  the  words,  "  for  the  use  of  any  workhouse,"  refer 
to  the  poor  therein.  [_Littledale  J.  Suppose  the  over- 
seer were  a  tailor  or  shoemaker ;  if  he  furnished  clothes 
or  shoes,  it  might  be  said  that  they  came  under  the 
description  of  "  goods."  But  suppose  he  found  nothing 
but  the  work,  and  the  necessary  things  for  working, 
would  that  be  within  the  act  ?  The  clause  does,  indeed, 
mention  materials.]  That  may  mean  the  materials 
wanted  for  setting  the  poor  on  work.  But  if  the  over- 
seer were  a  tailor,  and  merely  mended  the  clothes,  it 
could  not  be  argued  that  the  materials  he  used  for  that 
purpose  came  within  the  meaning  of  the  act. 

Lord  Denman  C.  J.  I  am  of  opinion  that  this  ob- 
jection is  properly  taken.  The  question  is,  whether  the 
furnishing  of  such  goods  as  are  in  question  here,  by  a 
person  who  is  overseer  at  the  time,  be  a  supply  within 
the  meaning  of  the  statute.  I  think  the  legislature,  in 
this  clause,  considered  the  supply  of  goods,  "  for  the 
M  m  4  use 
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1834.  use  of  any  workhouse,"  only  as  one  mode  of  supply  for 
  the  poor.  I  do  not  say  that,  if  the  present  case  had  been 

Bakber 

against  contemplated  when  the  act  was  passed,  words  applicable, 
to  it  would  not  have  been  inserted;  but  the  words 
actually  used  do  not  apply  to  this,  or  to  many  other 
cases  which  might  be  supposed ;  as,  for  instance,  if  an 
overseer  or  churchwarden  were  to  undertake  the  levelling 
of  a  field.  We  must  look  to  the  act  itself;  and  when  we 
find  there  the  words,  "  for  the  use  of  any  workhouse," 
I  think  we  must  understand  them  to  mean,  for  the  sup- 
port of  the  workhouse  as  an  establishment  for  maintain- 
ing the  poor,  and  not  to  embrace  such  incidental  matters 
as  patching  a  hole  in  the  building. 

LiTTLEDALE  J.  1  am  of  the  same  opinion.  I  think 
the  words,  "  for  the  use  of  any  workhouse,"  mean  for 
the  use  of  the  persons  in  the  workhouse.  I  am  also  of 
opinion,  and  that  is  the  principal  ground  of  my  decision, 
that  the  thing  done  here  came  properly  under  the  de- 
nomination of  work  and  labour,  and  not  of  goods  sup- 
plied; and  that  work  and  labour  are  not  within  the 
meaning  of  the  act.  The  case  referred  to,  where  sheep 
were  supplied,  came  within  the  act:  they  were  pro- 
visions, though  something  remained  to  be  done  to  make 
them  fit  for  consumption.  Coals,  also,  are  within  the 
act ;  and  so  is  any  thing,  in  respect  of  which  an  action 
for  goods  sold  would  lie.  It  is  true  that,  in  this  case, 
glass,  paint,  and  other  things  were  supplied,  but  the 
contract  was  substantially  for  work  and  labour,  and 
materials  used  in  the  course  of  it.  If  the  defendant  had 
declared  in  assumpsit  for  the  repairs  done  by  him,  a 
count  for  goods  sold  would  not  have  been  applicable 

(a)  Cotterell  v.  Apsey,  6  Taunt.  522. 
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Taunton  J.  The  object  of  the  statute  was  to  pre- 
vent the  jobbing  of  parish  officers  among  themselves: 
it  is  to  be  regretted  that  this  species  of  case  is  not 
within  the  words ;  but,  for  the  reasons  which  have  been 
given,  I  think  it  is  not.  The  language  of  the  Judges, 
which  has  been  referred  to,  in  the  second  case  of  West 
V.  Andrews  («),  only  decides  this,  that  the  sixth  section 
of  55  G.  3.  c,  137.  not  being  limited  to  churchwardens 
and  overseers,  but  extending  to  any  "  other  persons  in 
whose  hands  the  collection  of  the  rates  for  the  relief  of 
the  poor,  or  the  providing  for"  and  ordering  of  the 
poor,  might  be  placed,  a  guardian  of  the  poor  appointed 
under  22  G.  3.  c,  83.  was  liable,  as  such  "  other  per- 
son," to  the  penalties  of  the  subsequent  act.  The  argu- 
ment of  Bayley  J.  tends  to  shew  that  churchwardens 
and  overseers  could  not  have  been  intended  to  stand  in 
a  different  degree  of  responsibility,  with  reference  to  this 
latter  act,  from  guardians  created  under  the  previous 
one.  It  is  not  a  general  decision  upon  the  construction 
of  the  act  now  in  question. 

Williams  J.  To  hold  that  the  sixth  section  of 
55  G.  3.  c,  137.  was  applicable  here,  would  be  extend- 
ing the  operation  of  a  statute  in  a  penal  case.  The 
proviso  which  has  been  relied  upon  on  behalf  of  the 
plaintiff  enables  overseers  in  certain  cases  "  to  contract 
and  agree  for  the  furnishing  and  supplying  of  any 
articles  or  things  which  may  be  required  for  such  work- 
house or  workhouses,  or  otherwise,  for  the  use  of  the 
poor  of  such  parish,  when  a  person  competent  to  supply 
them  cannot  be  found  within  a  convenient  distance." 

(fl)  1  5.  ^  C.  82,  85. 
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1834.       How  can  it  be  said  that  this  extends  to  things  inci- 
dentally supplied  in  the  course  of  work  done  to  the 


Barber 

against      workhouse  ?  The  rule  must  be  absolute 

Waite. 


Rule  absolute 


(a)  The  penal  clause  of  55  G.  5.  c.  137.  s.  6,  is  adopted  in  4  & 
5  }F.  4.  c.  76.  s.  51. 


Monday, 
May  26th. 

An  innkeeper 
on  a  fair  day, 
upon  being 
asked  by  a  tra- 
veller, then 
driving  a  gig 
of  which  he 
was  owner, 
**  whether  he 
had  room  for  the 
horse?"  put  the 
horse  into  the 
stable  of  the 
inn,  received 
the  traveller 
with  some 
goods  into  the 
inn,  and  placed 
the  gig  in  the 
open  street, 
without  the 
inn  yard,  where 
he  was  accus- 
tomed to  place 
the  carriages  of 
his  guests  on 
tair  days.  The 
gig  having  been 
Etolen  from 
thence,  Held, 
that  the  inn- 
keeper was 
answerable. 


Jones  against  Tyler. 

^ASE.  The  declaration,  after  alleging  the  custom 
of  the  realm  as  to  innkeepers,  averred,  that  the 
defendant  being  an  innkeeper,  the  plaintiff  put  up  at 
and  was  received  into  the  defendant's  inn  as  a  traveller 
by  the  defendant,  and  brought  into  the  inn  a  certain 
gig  containing  certain  goods  and  chattels, -which  said  gig 
and  its  contents  were  then  and  from  thence,  until  and  at 
the  time  of  the  loss  thereafter  mentioned,  within  the 
said  inn,  and  that  the  plaintiff  during  all  that  time 
abided  as  a  traveller  therein,  yet  that  defendant  did  not 
keep  the  gig  and  its  contents  safely  and  without  diminu- 
tion or  loss,  but  on  the  contrary  thereof  the  said  de- 
fendant and  his  servants  so  negligently  and  carelessly 
behaved  and  conducted  themselves  in  that  behalf,  that 
the  gig  and  its  contents  were,  by  and  through  the  mere 
carelessness,  &c.  of  the  defendant  and  his  servants  in 
that  behalf,  wrongfully  taken  and  carried  away  by  some 
person  or  persons  to  the  plaintiff  unknown,  and  were 
thereby  wholly  lost  to  the  plaintiff.  Plea,  not  guilty. 
On  the  trial  at  the  Worcester  Summer  assizes  1833, 
before  Gurney  B.,  it  was  proved  that  the  defendant  was 
an  innkeeper  at  Wrihbenhall,  near  Bewdley,  and  that 
the  plaintiff  drove  his  gig  to  the  defendant's  inn  on 

Bewdley 
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Bewdley  fair  day.  The  plaintiff  asked  whether  there 
was  room  for  his  horse,  upon  which  the  ostler  of  the 
defendant  took  the  horse  out  of  the  gig,  and  put  him 
into  a  stable,  and  the  plaintiff  carried  his  coat  and  whip 
from  the  gig  into  the  house,  and  took  some  refreshment 
there.  The  ostler  placed  the  gig  outside  of  the  inn 
yard,  in  a  part  of  the  open  street,  in  which  the  defend- 
ant was  in  the  habit  of  placing  the  carriages  of  his 
guests  on  fair  days.  The  gig  was  stolen  from  thence. 
The  jury,  under  the  direction  of  the  learned  Judge, 
found  a  verdict  for  the  plaintiff,  leave  being  reserved  to 
move  to  enter  a  nonsuit.  Jervis  accordingly  obtained  a 
rule  in  Michaelmas  term  last. 

jB.  V,  Richards  now  shewed  cause.  The  gig  having 
been  delivered  to  the  ostler  was  legally  in  the  custody 
of  the  defendant,  who  was  the  ostler's  master.  As 
against  the  defendant,  the  place  where  the  ostler  put  the 
gig  must  be  taken  to  be  part  of  the  inn,  though  without 
the  curtilage.  In  Calye^s  case  {a)  it  is  held,  that  if  the 
guest  order  the  ostler  to  put  his  horse  to  pasture,  the 
innholder  shall  not  be  answerable  for  the  horse  being 
stolen  from  the  pasture ;  but  if  the  innholder  of  his  own 
head  put  the  horse  to  grass,  then  he  shall  answer  for 
him  if  he  be  stolen.  The  reason  is,  that  the  pasture 
becomes  a  part  of  the  inn,  as  against  the  innkeeper. 
The  case  is  quoted  to  establish  the  same  distinction  in 
BolL  Abf\  Action  sur  Case,  F,  pi.  3,  4.  (b)  [_LittledaIe  J. 
There  he  is  liable  as  a  bailee,  independently  of  his  cha- 
racter of  an  innkeeper.]  He  receives  as  an  innkeeper. 
The  modern  cases  are  to  be  explained  by  this  distinc- 
tion ;  the  question  always  being,  whether  the  defendant 

(a)  8  Rep.  32  a.  (b)  Vol.  i.  pp.  5,  4. 
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have  custody  of  the  property  in  the  character  of  an  inn- 
keeper:  Burgess  v.  Clements  {a\  Farmoorth  v.  PacJc- 
wood  {b),  Richmond  v.  Smith  (c).  There  can  be  no  doubt, 
upon  the  facts  of  this  case,  that  the  defendant,  by  his 
servant,  took  charge  of  the  gig  in  the  character  of  an 
innkeeper :  the  guest  could  not  be  expected  to  know  the 
local  limits  of  the  inn. 

Jervis  in  support  of  the  rule.  The  street  cannot  be 
considered  as  a  part  of  the  inn ;  and  if  the  defendant 
w^ere  held  liable  for  a  loss  occurring  there,  it  might  be 
said  that  he  was  liable  for  goods  taken  from  the  pocket 
of  his  guest  in  the  open  street.  To  consider  the  street 
as  part  of  the  inn,  for  the  custody  of  carriages  there, 
would  be  giving  a  legal  sanction  to  a  nuisance.  In  the 
cases  cited,  the  innkeeper  has  been  held  liable  only 
where  the  property  was  under  his  control,  whereas,  in 
the  present  case,  the  parties  must  be  held  to  have  agreed 
to  place  the  gig  out  of  the  inn,  and  therefore  out  of  the 
defendant's  protection.  The  inconveniences  of  constru- 
ing the  liability  so  extensively  as  is  contended  for  on 
the  other  side  would  be  very  great. 

Lord  Denman  C.  J.  The  inconveniences  of  either 
construction  are  numerous,  and  might  be  strongly  put. 
And  this  case  certainly  comes  very  near  to  the  distin- 
guishing line.  But,  upon  the  best  consideration,  it 
seems  to  me  that  this  gig  was  taken  while  under  the 
protection  of  the  innkeeper.  He  took  in  the  horse ;  he 
put  the  guest  into  a  room  in  the  house ;  and  he  placed 
the  gig  where  the  carriages  of  his  other  guests  were 

(a)  4  M.  S.  306.  and  note  to  Farnworlh  v.  Packwood,  1  Stark.  N.  P. 
e.  251. 

(b)  1  Stark.  N.  P.  C.  249.  (c)  8  JB.     C.  9. 

placed. 


1834. 

Jones 
against 
Tyler. 
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placed.    I  think,  therefore,  that  he  continued  liable  as 
innkeeper  for  its  safe  custody. 

LiTTLEDALE  J.  This  case  is  on  the  extreme  limit ; 
but  I  think  the  defendant  is  answerable  for  the  loss. 
He  has  the  benefit  of  the  guest,  and  he  provides  pro- 
vender for  the  horse.  In  the  common  course  of  things, 
the  innkeeper  is  liable  for  the  loss  of  goods  placed  under 
his  care,  in  an  action  upon  the  case.  This  was  a  fair 
day ;  so  it  is  reasonable  to  suppose  that  the  part  of  the 
premises  usually  occupied  by  carriages  was  full.  On 
the  plaintiff  enquiring  whether  there  was  room,  the 
defendant  finds  room  for  the  horse :  it  is  not  likely 
that  the  parties  understood  that  the  gig  was  to  be  at 
the  mercy  of  any  one  who  [came  by.  The  place  where 
it  is  put  is  the  place  commonly  used  for  the  purpose  on 
fair  days  by  the  defendant:  it  must,  therefore,  as  against 
the  defendant  in  this  case,  be  taken  to  be  part  of  the 
inn.  It  is  suggested,  that  this  use  of  the  open  street  is 
a  nuisance;  that  may  be  so,  but  cannot  be  insisted 
upon  as  between  these  parties. 

Taunton  J.  It  does  not  appear  that  the  gig  was 
put  in  this  place  at  all  at  the  request  or  instance  of  the 
plaintiff :  the  place  is  therefore  a  part  of  the  inn ;  for 
the  defendant,  by  his  conduct,  treats  it  as  such.  If  he 
wished  to  protect  himself,  he  should  have  told  the  plain- 
tiff that  he  had  no  room  in  his  yard,  and  that  he  would 
put  the  gig  in  the  street,  but  could  not  be  answerable 
for  it.  Not  having  done  so,  he  is  bound  by  the  common 
law  liability. 


1834. 


Jones 
against 
Tyler. 


Williams 
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1834.         Williams  J.    I  am  of  the  same  opinion.    It  is  true 
that  some  question  might  arise,  whether  placing  the  gig , 
against      jn  the  opcn  street  might  not  create  a  public  impediment. 

JL  7LER. 

But  the  defendant  cannot  set  that  up  as  between  himself 
and  the  plaintiff.  The  plaintiff  could  not  but  consider 
that  the  gig  was  placed  in  the  defendant's  custody ;  he 
found  the  defendant  acting  as  an  innkeeper,  and  the 
latter  made  no  complaint  of  want  of  room.  No  doubt 
this  case  goes  near  to  the  limit  of  the  law ;  but  I  con- 
sider the  defendant  answerable. 

Rule  discharged. 


^onrfa^,^  Smith,  Assignee  of  Cope,  a  Bankrupt,  against 
The  Birmingham  and  Staffordshire  Gas 
Light  Company. 


A  corporation  ^ROVER  for  Certain  articles  of  furniture,  late  the 

forThe^tordous  property  of  the  bankrupt,  converted  by  the  defend- 

though^nof^"**  ^^^^                bankruptcy.     On  the  trial  before  Tin- 

lllh^ftchact  ^-                Summer  assizes  for  Staford  1835,  it 

be  an  ordinary  appeared  that  the  articles  had  been  distrained  for  money 

service,  such  as  ^  *  . 

a  distress  pro-  ^uc  to  the  Company  for  gas  supplied  to  the  bankrupt 

fessedly  made  r     J  r 

under  a  statute,  before  his  bankruptcy.    The  seizure  was  made,  after 

for  a  debt  due  «      «      .      ,     ,  , 

to  the  corpora-  the  fiat  m  the  bankruptcy,  by  a  person  of  the  name  ot 

jury  may  infer  Lumley.    The  Company  is  incorporated  by  stat.  6  G.  4. 

from  an"adop-  ^'  ^^xix.  (local  and  personal,  public) ;  and  Lumley  was 

lion  of  the  act  authorized  to  distrain,  by  warrant  under  the  hands  of 

by  the  corpora-  *' 

th"'  h  justices,  according  to  the  provisions  of  the  sixty- 
received  the  ninth  section  {a)  of  that  act.  On  the  part  of  the  plain- 
proceeds  of  the 

seizure.  tiff. 


(a)  Which  enacts,  That  in  case  any  person  or  persons  who  shall  con- 
tract with  the  said  company,  or  agree  to  take,  or  shall  use  or  enjoy  the 

benefit 
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tiff,  evidence  was  given  to  shew  that  Jjumley  had  autho-  1834?.^ 
rity  from  the  company  to  seize;  it  beinor,  however, 

^  1.      ./  o  ^  Smith 

admitted  that  there  was  no  authority  under  eeal.    Evi-  a<iainst 

The 

dence  was  also  given,  on  the  part  of  the  plaintiff,  to  Birmingham 
shew  that  the  proceeds  of  the  sale  had  been  received  Company, 
from  LiUmley  by  the  company.  The  Lord  Chief  Justice 
left  it  to  the  jury  to  say,  whether,  if  they  believed  that 
the  proceeds  had  come  to  the  hands  of  the  company,  the 
company  had  adopted  Lumleif^  act,  directing  them,  if 
they  considered  that  the  company  had  so  adopted  it,  to 
give  a  verdict  for  the  plaintiff.  The  jury  found  a  ver- 
dict for  the  plaintiff,  but  leave  was  reserved  to  move  to 
enter  a  nonsuit,  or  for  a  new  trial.  A  rule  having 
been  obtained  accordingly, 

Jems  (with  whom  was  F,  V,  Lee)  now  shewed  cause. 
The  jury  believed  that  the  company  had  adopted  the 
act  of  Jjumley  in  seizing  and  selling,  and  had  received 
the  proceeds.  The  only  question  is,  whether  it  was 
necessary,  in  order  to  make  the  company  liable,  that  the 


benefit  of  the  said  gas,  either  in  their  private  dwellings,  shops,  grounds, 
or  premises,  or  otherwise,  shall  refuse  or  neglect,  for  the  space  of  twenty- 
one  days  after  demand,  to  pay  the  sum  or  sums  of  money  then  due  for 
the  same  to  the  said  company,  according  to  the  terms  and  stipulations 
with  the  said  company,  it  shall  be  lawful  for  the  said  company,  or  their 
clerk  or  superintendent,  or  any  person  or  persons  acting  by  or  under  their 
authority,  by  warrant  under  the  hand  and  seal  of  any  two  of  the  justices 
of  the  peace  for  the  county  wherein  the  offence  shall  arise  (which  war- 
rant such  justice  is  hereby  empowered  to  grant,  upon  confession,  or  upon 
proof  of  such  demand  by  the  oath  of  one  credible  witness),  to  levy  the 
said  sum  or  sums  of  money  in  respect  whereof  such  refusal  or  neglect 
shall  happen,  by  distress  and  sale  of  the  goods  and  chattels  of  the  person 
or  persons  so  neglecting  or  refusing  to  pay  the  same,  rendering  the  over- 
plus (if  any)  to  such  person  or  persons  refusing  or  neglecting,  after  the 
necessary  charges  of  making  such  distress  and  sale  shall  be  first  de- 
ducted. 

appoint- 
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1834.      appointment  of  Lumley  should  be  under  seal  ?    He  was 
then  stopped  by  the  Court. 

Smith 
against 
The 

Birmingham      It,  V,  Richards  and  Whateley  in  support  of  the  rule. 

Gas  Company.  adoption  of  the  acts  of  Lwnley  can  render  the 
company  liable  as  wrongdoers,  unless  he  was  con- 
stituted their  agent  in  the  only  way  by  which  the  agent 
of  a  corporation  can  be  created,  and  that  is  by  deed. 
Yarborough  v.  The  BaiiJc  of  Englaiid  {a)  did  not  decide 
this  question ;  for  there  the  motion  was  in  arrest  of 
judgment,  and  the  Court  held  that,  after  verdict,  a 
'  proper  appointment  (under  seal,  if  necessary)  must  be 
presumed ;  and  Tilson  v.  The  Warwick  Gas  Light  Com- 
pany {b)  was  decided  upon  a  similar  principle,  the  point 
being  raised  upon  general  demurrer,  and  the  want  of 
an  appointment  under  seal  not  being  expressly  put 
upon  the  record.  But  in  Horn  v.  Ity  (c)  it  was  held 
that  a  defendant  could  not  justify,  in  trespass,  a  seizure 
as  servant  of  a  corporation,  without  shewing,  in  his  plea, 
an  authority  by  deed.  In  Duncan  v.  The  Proprietors  of 
the  Surrey  Canal  [d)  the  objection  was  taken,  but  not 
decided  upon.  In  The  East  London  Water  Works  Com- 
pany V.  Bailey  (e)  it  was  held  that  a  corporation  could 
not  be  sued  upon  a  contract  not  under  seal  {g).  The 
sixty-ninth  section  points  out  in  what  way  the  authority 
of  the  justices  is  to  be  obtained  by  the  agent  of  the  com- 
pany; but  it  leaves  open  the  question,  how  that  agent  is 
to  be  constituted. 


[a)  16  East,  6.  {b)  AB.^  C,  962. 

(c)  1  Vent.  47.    S.  C.  2  ICeb,  567.    1  Mod.  18. 
{d)  5  Stark.  N.  P.  C.  50.  (e)  4  Bing.  285. 

(g)  See  also,  as  to  this  point,  the  argument  in  Dunston  v.  The  Im- 
perial Gas  Light  Company,  5  B.  c^-  Ad.  125. 


Lord 
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Lord  Denman  C.  J.    It  cannot  be  said  that  there  1834<. 
was  no  evidence  to  go  to  the  jury.    Proof  of  agency 
may  certainly  be  required :  but  how  is  it  made  out  here  ?  against 

The 

First,  by  persons  acting  in  a  way  in  which  no  one  Birmingham 
would  act  without  authority.  It  is,  indeed,  argued  as  Company, 
to  this,  that  the  authority  must  be  under  seal.  In  Yar- 
borough  V.  The  Bank  of  England  (a),  the  Court  seemed 
rather  to  think  that  it  was  not  necessary  that  an  agent 
of  a  corporation  should,  in  all  cases,  have  an  appoint- 
ment under  seal,  in  order  to  render  the  corporation 
liable  in  tort  for  his  acts.  In  Carei/  v.  Matthews,  men- 
tioned in  Salkeld  (^),  it  is  said  that  a  corporation  ag- 
gregate may  appoint  a  bailiff  to  distrain  without  deed  or 
warrant,  as  well  as  a  cook  or  butler.  Then,  in  the 
present  case,  the  Lord  Chief  Justice  left  it  to  the  jury  to 
consider,  whether  the  corporation  obtained  the  proceeds 
or  not;  and,  if  they  did,  whether  it  was  not  reasonable 
to  presume  that  Lumley  had  their  authority :  and  this 
without  reference  to  the  69th  section  of  the  act,  which 
directs  that  the  clerk  shall  get  authority  from  the  jus- 
tices, but  says  nothing  of  his  getting  it  from  the  cor- 
poration. I  am  of  opinion  that  the  rule  must  be  dis- 
charged. 

LiTTLEDALE  J.  According  to  the  report  of  the  Lord 
Chief  Justice  of  the  Common  Pleas,  it  appears  that 
Lumley  had,  in  fact,  the  authority  of  the  corporation. 
Then  the  question  arises,  whether  it  was  necessary  that 
this  sliould  be  given  by  deed.  The  statute  appears  not 
to  contemplate  such  a  deed,  for  it  directs  that  a  warrant 
shall  issue  under  the  hands  of  two  justices  of  the  peace. 


{«)  ^6East,6. 

Vol.  I. 


(M  1  Sam.  191. 

N  n  This, 
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1834,      This,  however,  it  is  not  necessary  to  consider.  The 
act  done  is  not  an  extraordinary  act,  so  as  to  make  a 

Smith 

against       seal  requisite.     In  Bacon's  Abridgment^  Corporations 

The 

Birmingham  (E).  3.  (fl),  it  is  said,  "  So  a  man  may  avow  the  taking 
Gas  Company,  ^^^^.j^  damage  feasant,  as  bailiff  to  a  corporation,  without 
having  any  precept  in  writing;"  for  which  Manhy  v. 
Lo7ig  (6)  is  referred  to.  As  to  Home  v.  Ivy  (c),  that 
was  a  case  in  which  the  defendant  justified  a  seizure 
under  the  patent  of  the  Canary  company,  as  servant  to 
the  company ;  and  it  was  held,  on  demurrer,  that  he 
should  have  shewn  in  his  plea  that  he  was  authorized 
by  deed.  That  decision  proceeded  upon  the  ground 
that  the  service  was  not  an  ordinary  one ;  but  the  ap- 
pointment of  a  person  to  distrain  is  for  a  common 
service,  and  not  an  extraordinary  one.  In  Cary  v. 
Matthews  {d)  the  appointment  of  a  bailiff  to  distrain  is 
so  considered  [e), 

Taunton  J.  It  appears  to  me  that  there  was  evi- 
dence sufficient  to  support  the  finding  of  the  jury. 
With  respect  to  the  question  of  law,  I  am  clearly  of 
opinion  that  the  seal  of  the  corporation  was  not  necessary 
for  the  appointment.  As  long  as  I  can  recollect,  it  has 
been  the  text  law,  that  a  corporation  may  give  a  warrant 
to  distrain  without  deed.  The  distinction  is  between 
matters  which  do,  and  matters  which  do  not,  affect  any 
interest  of  the  corporation.  Thus  they  must  appoint  a 
bailiff  by  deed  for  entering  lands  for  condition  broken, 
in  order  to  revest  their  estate ;  but  they  need  not  do  so 
where  the  bailiff  is  only  to  distrain  for  rent. 

(a)  Vol.  ii.  p.  265.  (ed.  1832.)  {h)  5  Lev.  107. 

(c)  1  Vent.  47.    S.  C.  2  Keb.  567.    1  Mod.  18.      (d)  1  Salk.  191. 
(e)  See  Br.  Abr.  Corporation.:  pi.  50.   Yearb.  Tr.  18  Ed.  4.  pi.  11.  f.  8. 

Williams 
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Williams  J.    I  am  of  the  same  opinion.    I  will  1834- 
advert  to  one  case  which  has  not  been  cited.    In  Doe 

Smith 

dem.  Dean  and  Chapter  of  Rochester  v.  Pierce  (a),  M'Do-  against 

The 

nald  C.  B.  held,  that  a  verbal  notice  to  quit,  given  by  Birmingham 
the  steward  of  the  dean  and  chapter,  was  sufficient,  with-  Company, 
out  any  other  evidence  of  his  authority ;  and  that  the 
dean  and  chapter  shewed  ,that  they  authorized  and 
adopted  the  act  by  bringing  the  ejectment. 

Rule  discharged. 

(a)  2Campb.  96. 


Doe  dem.  Oliver  ap;ainst  Powell  and  Pyne.  Tuesday, 

^  May  27th. 

EJECTMENT.    On  the  trial  before  Gurney  B.,  at  in  defence  to 
an  action  of 

the  Monmouth  Summer  assizes  1833,  it  appeared  ejectment,  it 
that  the  lessor  of  the  plaintiff  claimed  under  a  sale  of  the  tiiat  the  ^parties 
premises  made  to  him  by  the  assignees  of  a  bankrupt  ^h^e^piain^i^^ 
named  Pope,  to  whom  they  had  been  conveyed  in  1818,  ttttr'when'they 
before  his  bankruptcy,  by  the  Tredegar  Wharf  Company ;  Jjj,"^Yithou*  h 
and  that  the  defendants  clainied  under  a  conveyance  of  the  defendant 

himself  claims 

1824  from  the  same  company.    The  defendants  offered  by  a  conveyance 

^  from  the  same 

evidence  to  shew  that,  at  the  time  of  the  conveyance  of  parties,  if  the 

.  T        ,       ,  .  latter  convey- 

1818,  there  was  an  outstanding  legal  estate  m  a  trustee  ance  was  sub- 
for  the  company;  and  that  the  company,  therefore,  had  tvhictTthe de^' 
no  legal  estate  to  convey  to  Pope.    The  learned  Judge  [i^^^peacr*"' 
rejected  the  evidence,  on  the  ground  that  the  defendants 
could  not  impeach  the  title  of  the  company  under  whom 
they  claimed.    The  jury  found  a  verdict  for  the  plain 
tiff.    In  Michaelmas  term  last,  Ludlow  Serjt.  obtained 
a  rule  to  shew  cause  why  the  verdict  should  not  be 
set  aside,  and  a  new  trial  had,  or  a  nonsuit  entered, 

N  n  2  the 
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1834.      the  learned  Judge  having  at  the  trial  given  leave  to 
move  to  enter  a  nonsuit  upon  a  point  which  it  is  not 
Oliver      necessary  to  state  here,  as  the  decision  of  the  Court  did 

against 

Powell.      not  proceed  upon  it. 

Maule  and  R.  V,  Richards  now  shewed  cause,  and 
contended  that  the  evidence  rejected  was  inadmissible, 
for  the  reason  given  by  the  learned  Judge  at  the  trial. 

Ludlow  Serjt.  and  Justice  conixk.  It  is  true  that  the 
defendants  could  not  have  been  permitted  to  shew  that 
the  company  had  not  a  good  title  in  1824,  the  time  of 
^  the  conveyance  to  the  defendants ;  but  it  does  not  follow, 
from  the  company  having  a  good  title  in  1824,  that  they 
had  a  good  title  in  1818.  The  defect  may  have  been 
cured  in  the  interval. 

Per  Curiam  {a).  The  evidence  ought  to  have  been 
admitted.  The  outstanding  term  might  have  been  called 
in  between  1818  and  1824,  so  that  the  company  might 
have  had  a  good  tide  at  the  latter  time,  and  a  bad  one 
at  the  former. 

Rule  absolute  for  a  new  trial. 


(r.)  Lord  Denman  C.  J.,  Littledale,  Taunton,  and  Williams  Js. 
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1834^. 


HODGKINSON  aminSt  HoDGKINSON.  Tuesday, 
^  May  27th. 

JZNOWLES,  on  a  former  day  in  this  term,  moved  The  copy  of  a 

JLx.  capias  delivered 

for  a  rule  to  shew  cause  why  the  defendant  should  to  a  party  ar- 
rested, under 

not  be  discharged  out  of  custody,  on  the  following  2     4.  c.  59. 

ground.    The  defendant  was  arrested  on  a  capias  di-  cieiit,  if  any 

rected  to  the  sheriff  of  Middlesex,  and  was  served  with  a  writ'tenVs^to 

writing,  which  purported  to  be  a  copy  of  the  writ,  but  orilinaiTn^^^ 

in  which  the  direction  of  the  capias  appeared  to  be  "  to  ^^"f  so"nd. 

^  As  if  Mid- 

the  sheriff  of  Middesex"    It  was  contended  that,  by  rfeaex  be  written 

for  Middlesex. 

reason  of  the  letter  /  in  Middlesex"  being  omitted, - 
this  was  not  a  copy  of  the  process  within  the  act  2  W*  4?. 
c.  39.  5.  4.,  which  requires  one  such  copy  to  be  de- 
livered to  every  person  upon  whom  such  process  shall 
be  executed  and  Nicol  v.  Boyn  (a).  By  field  v.  Street  (b), 
and  Smith  v.  Crump  (c),  were  cited. 


Stephen  Serjt.  now  shewed  cause.  The  objection  is 
frivolous,  and  not  to  be  encouraged.  The  intention  of 
the  act  was  only  that  a  copy,  in  substance,  should  be 
dehvered;  and  this  is  such  a  copy.  Middesex"  is 
only  "  Middlesex"  abbreviated :  it  is  like  writing  the 
word  "  Middx."  which  is  constantly  done/  [Lord  Den- 
man  C.  J.  This  is  a  different  word.]  In  Nicol  v. 
Boyn{a\  the  variance  was,  that  the  copy  purported  to 
be  addressed  to  the  sheriffs  of  London,  instead  of  the 
sheriff,  so  that  the  description  of  the  person  was  varied: 

(a)  10  Bing.  539.  See  Barker  v.  Weedon,  4  Tyr.  860.,  1  Cro.,  M.  R. 
396.,  vsrhere  a  writ  of  capias  was  set  aside  for  irregularity,  in  being  directed 
to  the  sheriffs  of  Middlesex. 

(b)  10  Bing.  27.  (c)  1  Dowl.  P.  C.  519. 

N  n  3  the 
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1834.  the  Court  there  declined  to  go  into  the  question  how 
"  far  a  literal  variance  was  material,  but  gave  effect  to  the 

HODGKINSON  ^  ^ 

against       objection  because  the  sense  was  altered.    Alderson  J. 

there  said,  that  if  the  objection  had  been  that  sheriff' 
was  spelt  with  only  one^  there  might  have  been  ground 
for  contesting  it.  And  Tiiidal  C.  J.  said,  "  We  do  not 
say  that  the  omission  of  a  single  letter  will,  in  every 
case,  be  a  conclusive  objection."  [Lord  Denman  C.  J. 
In  Smith  v.  Crump  {a\  Parke  J.  said,  "  If  we  once  enter 
into  the  question  as  to  what  is  material  or  what  is 
immaterial  in  the  process,  we  shall  have  innumerable 
questions  of  that  sort  coming  before  the  Court."  A 
great  deal  of  time  would  be  lost,  if  copies  not  quite  per- 
fect were  to  be  allowed,  and  the  question  always  enter- 
tained, whether  or  not  the  copy  came  near  enough  to 
the  original.]  The  observation  of  Parhe  J.  must  not 
be  carried  to  the  utmost  possible  extent;  if  it  were, 
every  copy  must  be  a  fac-simile :  not  even  an  abbrevi- 
ation could  be  used. 


Knowles  contra.  If  abbreviations  are  to  be  used,  they 
must,  at  least,  be  such  as  are  commonly  known ;  this  is 
not  such,  and  is  evidently  not  meant  for  an  abbreviation. 
As  to  the  observation  of  Alderson  J.,  in  Nicol  v.  Boyn  {h\ 
the  omission  of  an y  in  "  sheriff"  would  alter  neither  the 
sense  nor  the  sound;  but  where  either  of  these  is  al- 
tered, the  objection  of  variance  applies.  In  Byjield  v. 
Street  {c\  Tindal  C.  J.  said,  "  This  is  a  statutory  regu- 
lation, which  renders  an  arrest  incomplete,  unless  a  copy 
of  the  writ  be  delivered  to  the  defendant.  Here,  that 
which  was  delivered  is  not  a  copy  of  the  writ."  That 

(a)  I  Bowl.  P.  C.  519.         (f  )  lO^Bm^'.  341.         (c)  10  Bing.  28. 

applies 
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applies  to  the  present  case.     [Lord  Denman  C.  J.  1834. 
Suppose  the  word  Middlesex  had  been  wrongly  spelt  in 

,  .  .  7         .  HOOGKINSON 

the  capias  and  rightly  in  the  copy.]    The  writ  might  be  against 

IloDOKINSON. 

amended.  It  is  so  laid  down  by  Tindal  C.  J.  in  Byfield 
V.  Street  {a),  \_Taunton  J.  The  Judges  have  come  to  a 
resolution  since  the  Uniformity  of  Process  Act,  that  such 
amendments  shall  not  be  allowed  [by]. 

Lord  Denman  C.  J.  I  do  not  say  that  the  omission 
of  a  single  letter  in  the  copy  must  in  all  cases  be  a 
variance  within  the  act,  but  I  think  the  rule,  as  stated 
by  Mr.  Knowles,  is  as  good  a  one  as  can  be  laid  down 
upon  the  subject,  namely,  that  it  is  a  variance  if  either 
the  sound  or  the  sense  be  altered.  Now,  if  that  be  so, 
the  objection  is  well  taken  in  this  case,  for  the  sound  is 
altered.  It  is  not  a  very  agreeable  or  dignified  employ- 
ment for  the  Court  to  be  examining  into  such  trifling 
defects  ;  but  if  the  law  has  established  certain  regulations 
to  be  observed  in  these  proceedings,  I  know  no  other 
course  we  can  adopt,  than  to  say,  that  if  a  party  will  not 
avail  himself  of  the  rules  laid  down  for  his  guidance,  he 
must  take  the  consequence  of  his  omission. 

LiTTLEDALE  J.  The  change  here  certainly  alters  the 
sound.  I  am  sorry  we  are  obliged  to  decide  against  the 
plaintiff  on  this  objection  ;  but  the  statute  has  required 
a  copy  to  be  delivered,  and  this  is  not  one, 

Taunton  J.  I  am  of  the  same  opinion.  It  is  said 
that  the  omission  of  a  single  letter  ought  not  to  be  con- 

(a)  10  Bing.  28. 

(6)  See  LaJdn  and  Others,  Executors  of  Watson  v.  MassiCy  4  Ti/r.  Sep. 
b69.  An  exception  is  allowed,  where  the  demand  would  otherwise  be 
barred  by  the  statute  of  limitations.   S.  C.  ,  * 

N  n  4  sidered 
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1834.      sidered  a  variance;  but  if  so,  it  might  be  contended  that 
HoD-KiNsoK    ^  second,  and  third,  and  fourth,  might  be  taken  away, 
against       till  the  whole  of  the     cauda  equina"  was  gone. 

HonOKINSON. 

Williams  J.  had  left  the  court. 

Rule  absolute. 


Caroline  Bridges  against  Richard 
Blanchard. 

^"^RESPASS  for  breaking  plaintiff's  close  and  throwing 
down  part  of  her  wall.  The  defendant  pleaded  the 
general  issue,  and  further  (among  other  pleas)  that  de- 
fendant was  possessed  of  a  dwelling-house  contiguous  to 
the  said  close,  in  which  dwelling-house  tliere  was  and 
still  of  right  ought  to  be  a  window  through  which  the 
light  and  air  ought  to  liave  entered  the  said  dwelling- 
house,  and  because  plaintiff  had  wrongfully  erected  the 
said  wall  in  the  said  close  so  as  to  darken  the  said  win- 
mission  to  place  the  necessary  ladder,  &c. :  the  motive  for  doing  this  is,  that  I  should 
gain  a  more  cheerful  view."  B,  answered  (by  letter),  "  You  are  welcome  to  place  a  ladder 
in  my  grounds  near  your  house,  and  I  shall  be  obliged  if  you  will  caution  the  workmen 
not  to  injure  the  shrubs."  A.  placed  the  ladder,  and  made  a  window  in  the  part  of  his 
bouse  to  which  the  ladder  was  applied,  overlooking  the  premises  of  B.,  who  was  absent 
from  home  at  the  time.  B.  afterwards  objected  to  the  window,  and  wrote  as  follows:  — 
*'  When  you  applied  to  me  for  permission  to  place  a  ladder  in  my  grounds,  being  without 
a  friend  to  advise  with,  and  even  without  knowing  exactly  the  situation  in  which  your 
window  would  be  placed,  I  unfortunately  complied  with  your  request,  without  consulting 
my  own  comfort;" 

Held,  that  the  first  two  letters  did  not  shew  a  consent  by  B.  that  A.  should  open  a 
window  overlooking  jff.'s  grounds  ;  that  the  third  letter,  being  written  after  the  whole  trans- 
action, could  not  be  resorted  to  in  proof  of  such  consent,  and,  even  if  available,  did  not 
prove  the  consent  relied  upon  ;  and,  consequently,  that  A.  could  not  justify  throwing  down 
a  wall  which  B»  had  built  on  her  own  soil  after  the  completion  of  the  window,  obstructing 
the  access  of  light  and  air  to  it. 

Quaere,  whether  a  licence  to  the  owner  of  a  house  to  enjoy  an  unobstructed  access  of  light 
and  air  to  his  new  window  from  over  his  neighbour's  premises  may  be  given  by  parol,  or 
is  an  easement,  to  be  granted  under  seal  ? 

Supposing  that  such  licence  may  be  given  by  parol,  quaere,  whether  it  is  countermand- 
able? 


Wednesday  f 
May  28th. 


A,  having  a 
house,  in  which 
he  was  making 
alterations,  ad- 
joining the 
grounds  of  B., 
his  wife  wrote  to 
5.  as  follows: — 
«  Before  the 
last  coat  of 
paint  is  put  on 
the  side  wall, 
we  wish  to 
place  a  window 
in  it,  and  it 
can  be  finished 
more  neatly 
with  your  per- 


dow 
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dow  and  prevent  the  light  and  air  from  coming  through  1834% 
the  same,  &c.  to  defendant's  annoyance  and  damage, 

Bridges 

defendant  entered  the  close,  and,  to  a  necessary  degree,  against 
knocked  down  and  prostrated  the  wall  to  abate  the  nui- 
sance, and  in  so  doing,  &c.  Replication,  de  injuria,  and 
new  assignment  of  excess.  Issues  to  the  country.  On 
the  trial  before  Alderson  J.  at  the  Hampshire  Summer 
assizes,  1833,  it  appeared  that  the  defendant,  in  1832, 
had  made  a  new  window  overlooking  the  plaintiff's 
premises,  under  an  alleged  licence  from  the  plaintiff; 
and  that  the  plaintiff,  in  the  same  year,  objected  to  the 
window,  and  requested  the  defendant  to  remove  it,  which 
being  refused,  the  plaintiff  built  a  wall  on  her  own 
ground,  excluding  light  and  air  from  the  window.  The 
defendant  threw  down  part  of  the  wall  to  remove  the 
obstruction,  whereupon  this  action  was  brought.  In 
proof  of  the  alleged  licence,  the  two  following  letters 
were  put  in ;  the  first  written  by  the  wife  of  the  defend- 
ant, who  at  that  time  was  altering  his  premises,  to  the 
plaintiff,  whose  mother  was  lately  dead ;  the  second, 
from  the  plaintiff  in  reply. 

"  My  dear  Madam,  —  I  beg  to  apologise  for  tres- 
passing on  your  attention  just  now,  but^efore  the  last 
coat  of  paint  is  put  on  the  side  wall  we  wish  to  place  a 
window  in  it;  and  our  workmen  say  it  can  be  finished 
off  more  neatly,  with  your  permission  to  place  the 
necessary  ladder,  &c. ;  the  motive  for  doing  this  is, 
that  I  should  gain  a  little  more  cheerful  view  of  the 
common,  and  passing  objects,  which  to  me  will  be  a 
pleasure,  being  so  much  a  prisoner  to  the  house  from 
my  still  delicate  state  of  health.  I  sincerely  hope  you 
are  recovering  the  severe  shock  your  spirits  must  have 

received : 
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1834,      received:  we  beg  to  offer  you  our  most  sincere  con- 
dolence  on  the  occasion,"  &c. 

Bridges 

Blanchard.  "  My  dear  Madam,  —  A  particular  engagement  this 
evening  prevents  my  saying  more  than  that  you  are 
welcome  to  place  a  ladder  in  my  grounds  near  your 
house ;  and  I  shall  be  obliged  if  you  will  caution  the 
workmen  to  be  careful  not  to  injure  the  shrubs.  With 
compliments,"  &c. 

It  appeared  that  the  plaintiff'  was  absent  from  home 
when  the  window  was  made.  After  it  had  been  made, 
she  wrote  to  the  defendant's  wife,  (in  June  1832,)  com- 
plaining that  a  window  had  been  opened  in  the  defend- 
ant's house,  overlooking  her  premises,  and  suggesting 
that  it  should  be  removed.  In  a  subsequent  letter  to  the 
defendant's  wife,  dated  February  23,  1833,  the  plaintiff" 
stated  her  intention  of  shutting  out  the  window  in  the 
ensuing  spring,  but  requested  first  to  hear  if  there  was 
any  probability  of  the  defendant's  removing  it.  The 
letter  then  proceeded  as  follows :  —  "  Let  me  appeal  to 
your  good  feelings,  when  you  reflect  on  the  unhappy 
period  at  which  you  applied  to  me  for  permission  to 
place  a  ladder  in  my  grounds,  when  my  mind  was  in  the 
utmost  state  of  excitement  from  the  very  severe  shock 
it  had  received,  being  also  quite  alone  and  without 
a  friend  to  advise  with,  and  even  without  knowing 
exactly  the  situation  in  which  your  window  would  be 
placed,  I  unfortunately  complied  with  your  request, 
wishing  to  oblige  you,  without  consulting  in  the  least 
degree  my  own  comfort  and  retirement." 

The  learned  judge  was  of  opinion  that  the  plaintiff''s 
first  letter  did  not  amount  to  a  licence  to  make  a 
window;  or  that,  if  it  did,  such  licence  was  revocable, 

and 
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and  had  been  countermanded  :  and  he  therefore  directed 
a  verdict  for  the  plaintiffj  giving  leave  to  move  to  enter 
a  nonsuit.  In  Michaelmas  term,  1833,  a  rule  nisi  was 
obtained  for  entering  a  nonsuit,  or  for  a  new  trial,  on 
the  ground  that  the  question  of  licence  arising  upon  the 
letters  and  the  facts  proved  in  the  case,  ought  to  have 
been  left  to  the  jury. 

Dampier  and  SmirJce  now  shewed  cause.  The  question 
of  licence,  arising  on  the  construction  of  the  letters,  was 
entirely  for  the  judge ;  and  the  defendant's  counsel  at 
the  trial  acquiesced  in  his  deciding  it,  on  the  under- 
standing that  leave  should  be  given  to  move  for  a 
nonsuit :  there  is  no  ground,  therefore,  for  a  new  trial. 
As  to  the  effect  of  the  letters,  a  licence,  in  a  matter  of 
so  much  importance  to  the  property  of  the  person 
granting  it,  ought  to  be  in  very  clear  terms.  The  first 
letter  contains  no  request  to  be  allowed  to  make  or 
continue  a  window;  the  request  is  of  permission  to 
place  a  ladder.  It  is  said  that  the  letter  announces 
an  intention  to  make  a  window,  but  that  is  not  suffi- 
cient. The  mere  notice  of  such  an  intention  does  not 
raise  an  implied  assent  to  the  thing  proposed,  and  no 
such  assent  is  expressed  here  by  the  plaintiff.  Suppose 
the  defendant  had  requested  the  loan  of  a  ladder  for  the 
purpose  of  making  a  window;  or  the  assistance  of  a  ser- 
vant of  the  plaintiff  in  carrying  a  ladder  for  that  pur- 
pose, and  the  plaintiff  had  assented ;  would  that  have 
been  a  licence  to  make  a  window?  The  letter  containing 

o 

the  request,  does  not  say  in  what  side-wall  the  window 
is  to  be  opened,  or  in  what  part,  or  of  what  size  and  de- 
scription it  is  to  be.  To  establish  a  licence,  it  should 
have  appeared  that  leave  was  given  to  make  a  window 

in 


1834. 


Bridges 
against 
Blanchard. 
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1834.       in  the  very  place  in  which  it  was  made.    It  cannot  be 
said  that  the  plaintiff  saw  and  acquiesced  in  what  was 

Bridges 

against       done,  for  she  was  not  living  at  home  at  the  time.  Be- 

Blanchard.  -it 

sides,  no  licence  was  necessary  for  merely  opening  a 
window  in  the  defendant's  own  wall ;  though  a  licence 
was  necessary  to  secure  the  enjoyment  of  it,  unobstructed 
from  the  plaintiff 's  premises;  but  this  was  not  asked. 
The  plaintiff'^s  letter  of  the  23d  of  February  cannot 
explain  the  licence  which  was  given  and  perfected  many 
months  before.  If  a  licence  can  be  explained  at  such  a 
distance  of  time,  at  what  period  is  its  import  to  become 
finally  settled  ?  The  letter  is  only  the  plaintiff's  con- 
struction of  a  former  writing,  which  it  properly  belongs 
to  the  Court  to  construe. 

But  assuming  that  the  plaintiflP  did  contemplate  giving 
a  licence,  it  ought  to  have  been  granted  under  seal. 
The  effect  of  the  supposed  licence  is,  that  there  shall  be 
free  access  of  light  and  air  to  the  window  from  over  the 
grantor's  premises.  Now,  air  is  precisely  similar  to 
water,  whether  we  consider  the  nature  of  the  property 
in  them,  the  kind  of  use  made  of  them,  or  the  mode  of 
acquiring  rights  to  them,  both  being  originally  common 
to  all.  And  the  right  to  have  free  access  of  water  from 
over  a  neighbour's  premises  lies  in  grant,  and  can  only 
pass  by  deed ;  Fentiman  v.  Smith  (a),  Hemlim  v.  Ship- 
pam  {b),  Liggins  v.  Inge  (c),  Wright  v.  Homard  {d). 
Such  access  of  water,  or  of  light  and  air,  is  an  ease- 
ment, and  the  right  to  it  used  to  be  pleaded  by  way  of 
prescription,  although  that  form  is  unnecessary,  and 
not  used  in  these  pleas.  Now,  prescription  is  only  of 
things  that  lie  in  grant.    Merely  to  have  windows  in 


(a)  4  East,  107. 
(c)  7  Jiing.  682. 


{b)  5B.  4:  a  221 . 

(d)  1  Sim.  cjj-  atu.  190.  :  see  p.  203. 

one's 
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one's  own  house  requires  no  grant ;  but  the  unobstructed  1834. 
enjoyment  of  such  windows,  looking  over  a  neighbour's  Bridges 
premises,  is  an  easement  in  his  land  by  which  he  himself  against 

*  ^  Blanchard. 

is  prevented  from  enjoying  it  as  fully  as  he  otherwise  / 
might;  and  such  easements  have  often  been  considered 
to  be  the  subject  of  grant;  Bland  v.  Moselei/,  cited  in 
Aldred's  case  («),  Lems  v.  Price  {h\  Darwin  v.  Upton  (c), 
Barker  v.  Richardson  (d),  Canham  v.  Fisk  {e\  per  Bay- 
ley  J.  The  same  learned  Judge,  in  Hewlins  v.  Ship- 
pam  (g),  cites  the  definition  of  an  easement  from  Termes 
de  la  Ley,  where  it  is  said  to  be  a  privilege  that  one 
neighbour  hath  of  another  by  charter  or  prescription 
without  profit;  and  refers  to  Shepp,  Touchst,  231,,  where 
it  is  laid  down  that  licence  or  liberty  cannot  be  created 
and  annexed  to  a  freehold  without  deed.  So  in  Bryan 
V.  Whistler  {h),  it  is  said  of  the  privilege  there  in  ques- 
tion, "  if  it  be  not  an  interest  in  land  it  is  an  easement, 
or  the  grant  of  an  incorporeal  hereditament ;  which 
could  only  be  effectually  granted  by  deed."  It  would 
be  hard  if  a  party  could  be  held,  by  a  hasty  letter,  as 
in  this  case,  to  bind  himself  and  his  heirs  for  ever. 
There  are,  indeed,  cases  which  appear  to  decide  that  a 
person  may,  by  parol  licence,  acquire  some  rights  over 
another's  soil ;  as  Web  v.  Paternoster  {i\  and  Wood  v. 
Lake  [k) ;  but  the  first  case  cannot  be  said  to  determine 
any  thing  on  the  point,  and  the  judgment  was  against 
the  licensee ;  the  latter  case  is  of  doubtful  authority, 
1  Sugden  on  Vendors,  p.  80.  9th  ed. :  and,  as  Bayley  J. 


(a)  9  JSejs.  58  a.  (6)  2  Wms.  Saund.  1 75.  note  (2). 

\c)  2  Wms.  Saund.  175a»  note  (2). 

(d)  4B.  4:  Aid.  579.  (e)  2  Cro.  <|-  J.  128. 

(g)  5B.  ^  C.  229.  {h)  SB.  ^  C.  295. 

0')  Palmer,  7 1.  (k)  Bayer's  Rep,,  d. 


observes 


543 


CASEfe  IN  TRINITY  TERM 


1834.  observes  in  Hewlins  v.  Shippam  {a\  in  neither  case  was 
^  the  objection  taken  that  the  right  lay  in  grant,  and 

against      therefore  could  not  pass  without  deed.    In  those  cases 

Blanchard.  , 

the  licence  related  to  an  actual  user  of  the  neighbour's 
land ;  and  Gihbs  C.  J.  puts  it  upon  that  footing  in  Tay- 
lor  V.  Waters  {b\ 

The  present  case  is  also  different  from  those  in  which 
it  has  been  held  that  a  party  having,  by  his  neighbour's 
licence,  done  something  upon  his  own  soil  which  inter- 
fered with  the  neighbour's  enjoyment  of  air,  light,  or 
water,  was  not  a  wrongdoer  for  refusing  afterwards  to  re- 
store things  to  their  former  situation  at  the  request  of 
the  licensor ;  Winter  v.  BrockmeU  (c),  Liggins  v.  Inge  (d). 
The  first  of  these  cases  has  been  much  discussed  since ; 
and  the  latter  is  limited,  as  to  part  of  the  doctrine  laid 
down  in  it,  by  the  recent  case  of  Mason  v.  Hill 
Winter  v.  Brockwell  {c\  however,  only  shews  that  a 
party,  having  incurred  expense  in  making  an  alteration 
on  his  own  land  by  his  neighbour's  licence,  shall  not 
be  subjected  to  the  cost  of  altering  his  premises 
anew,  if  the  neighbour  withdraws  his  licence.  Liggins 
v.  Inge  {d)  proceeds  partly  on  the  same  principle.  But 
here,  the  neighbour  seeks,  not  to  enforce  an  alteration 
in  the  premises  of  the  supposed  licensee,  but  to  make  a 
particular  use  of  her  own  land.  In  Liggins  v.  Inge  (d), 
it  was  held  that  the  plaintiff,  by  his  parol  licence,  though 
not  amounting  to  a  transfer  of  any  right  or  interest,  had 
relinquished  and  acknowledged  that  he  no  longer  wanted 
that  portion  of  water  which  the  defendant  thereupon 
diverted.    The  water  there  bad  flowed  to  the  plaintiff's 

(rt)  5  j5.  c|-  C.  233.  (b)  7  Taunt.  384. 

(c)  8  East,  308.  (d)  7  Bing.  682. 

(e)  SB.  <^  Ad.  304.    5  B.     Ad.  \. 

mill. 
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ment  of  the  light  and  air  passing  over  her  soil ;  the  only 

mode  in  which  she  could  testify  her  relinquishment  of  against 

Blanchard. 

these,  would  have  been  by  a  grant  under  seal.  This 
was  so  put  in  the  argument  in  Moore  v.  Ramon  («),  (and 
is  not  inconsistent  with  the  decision  of  the  Court): 
"  The  right  to  enjoy  in  a  particular  mode  a  portion  of 
the  light  which,  prima  facie,  belongs  to  the  owner  of  the 
adjoining  land,  and  which  he  may  appropriate  to  his 
own  use,  is  an  easement  annexed  to  the  land,  and  must 
be  transferred  by  deed."  The  licensee,  in  such  a  case, 
who  has  not  obtained  a  proper  grant,  must  pursue  his 
remedy  (if  entitled  to  it)  in  a  court  of  equity,  as  in  other 
cases  where  a  party  has  incurred  expense  under  a  licence 
which  is  revoked. 

Supposing  the  plaintiff's  consent  to  have  been  avail- 
able as  a  licence,  there  is  no  universal  rule  to  be  deduced 
from  the  cases,  that  such  a  licence,  though  executed,  is 
not  countermandable.  A  licence  may  not  be  so  where 
it  conveys  a  certain  interest  to  the  licensee ;  but  where 
it  has  not  that  effect,  as  in  the  case  of  a  licence  for  an 
uncertain  time,  it  may  be  countermanded :  Fentiman 
V.  Smith  {b),  Doe  dem,  Foley  v.  Wilson  (c),  Rex  v.  Horn" 
don  on  the  Hill  {d),  (where  Lord  Ellenboro?/gh  said  that 
such  a  licence  was  not  a  grant,  but  might  be  recalled 
immediately,  and  that  this  Court  would  not  consider 
what  might  be  determined  in  the  case  by  a  court  of 
equity),  Bryan  v.  Whistler  (e).  On  the  other  hand, 
where  it  conveys  an  interest  for  a  time  certain,  the 
licence  may  be  irrevocable,  as  amounting  to  a  lease, 

(a)  5B.  4;  C.  534.  (b)  4  East,  107. 

(c)  1 1  Ea^t,  56.  (rf)  4M.  4:  S.  562. 

(e)  8B.  ^  C.  288. 
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Regina  v.  Winfe?'  («),  and  this  may  explain  JVeb  v. 
Patejmoster  {h\  so  far  as  that  case  may  be  thought  to 
bear  on  the  present.  Another  class  of  cases,  where 
licences  have  been  held  not  countermandable,  are  those 
(of  which  Winter  v.  Brockwell  (c)  is  one)  where  licences 
have  been  given  by  way  of  indemnity  against  an  action 
which  might  otherwise  have  been  brought  by  the  granting 
party  against  the  licensee  for  the  act  so  permitted.  With 
reference  to  such  cases,  it  is  said  in  Thomas  v.  Sorrelt  (d), 
that  a  licence  strictly  conveys  no  interest  or  property, 
but  only  makes  an  action  legitimate,  which,  without  it, 
had  been  unlawful.  This  illustrates  Liggins  v.  Inge  (e), 
but  cannot  apply  to  the  present  case ;  because  here  no 
action  would  have  lain  for  merely  making  the  window, 
and  therefore  no  indemnity  was  needed.  The  right  to 
an  unobstructed  enjoyment  of  light  and  air  has  some- 
times been  put  upon  the  ground  of  an  implied  covenant 
on  the  neighbour's  part ;  as  by  Littledale  J.  in  Moore  v. 
Rawson  (g) ;  but  no  covenant  is  either  proved  or  to  be 
implied  in  the  present  case;  and  an  express  parol  agree- 
ment, even  if  proved  and  a  sufficient  consideration 
shewn,  could  at  most  only  be  ground  of  action  or  of  a 
bill  in  equity. 


Follett  and  Sewell,  contra.  The  question  in  this  case 
is,  properly^  not  whether  the  plaintiff  was  precluded 
from  making  use  of  her  land,  but  whether  she  had  a 
right  to  build  a  wall  upon  it,  for  the  express  purpose 
of  obstructing  the  defendant's  window.  It  is  contended 
that  no  licence  was  granted  to  the  defendant  to  have 


(a)  2Salk.588. 
(c)  8  East,  308. 
(e)  7  Bing.  682. 


{b)  Palmer,  71. 
(rf)  Vaugh.351. 
(g)  3B,^  C.340. 
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the  window  unobstructed;  but  when  a  person  consents  1834. 
to  his  neighbour's  doing  an  act  on  his  own  land,  which 

Bridges 

the  party  so  consenting  might,  if  he  would,  have  ren-  ngainu 

,  ,  1      1  •    1  1  1      .  BlANCIIAIlD. 

dered  nugatory,  and  the  neighbour  consequently  incurs 
an  expence,  that  consent  is  a  licence,  and  the  licensor 
has  no  right  afterwards  to  recover  at  law  for  the  act  so 
done,  or  to  build  a  wall,  or  proceed  in  any  other  manner 
to  defeat  it.  He  cannot  render  nugatory  the  consent 
which  he  has  given,  although  it  was  only  by  parol. 
That  there  was  a  consent  in  this  case,  is  clear  from  the 
correspondence.  There  could  be  no  doubt,  from  the 
situation  of  the  defendant's  premises,  relatively  to  those 
of  the  plaintiff,  that  the  window  was  to  be  made  in  a 
place  overlooking  her  grounds;  and  unless  this  had 
been  so,  no  consent  need  have  been  asked  for  opening 
the  window.  It  is  true,  the  permission  asked  is,  in 
terms,  only  to  place  a  ladder;  but  the  intention  is 
clearly  shewn,  and  the  plaintiff,  if  she  objected  to  the 
window,  might  have  refused  to  allow  the  ladder  to  be 
placed.  But  the  letter  of  the  23d  of  Fehruary  shews 
that  she  consented  to  that  proceeding  with  a  full  know- 
ledge of  its  object. 

Then  it  is  contended,  that  the  privilege  (supposing  it 
to  have  been  given)  of  having  such  a  window  unob- 
structed, is  an  easement,  because  the  person  allowing  it 
gives  up,  in  part,  the  use  of  her  own  land ;  and,  there- 
fore, that  the  permission  ought  to  have  been  granted  by 
deed.  But  the  right  to  enjoy  an  obstructed  access  of 
light  and  air  to  a  window,  is  not  an  easement  nor  the 
subject  of  grant.  According  to  the  judgment  of  Little^ 
dale  J.  in  Moore  v.  Rawson  (a),  "  every  man  on  his 


Vol.  I. 


(a)  3  -B.  ^  C.  340. 
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1834^.       own  land  has  a  right  to  all  the  light  and  air  which  will 
come  to  him,"  and  may  erect  buildings  with  as  many 
agaimt       windows  as  he  pleases.    "  To  appropriate  to  himself 

Blanch ARD.  r   i      t  i 

the  use  of  the  light,  he  does  not  require  any  consent 
from  the  owner  of  the  adjoining  land.  He,  therefore, 
begins  to  acquire  the  right  to  the  enjoyment  of  the  light 
by  mere  occupancy."  The  learned  Judge  then  adds, 
that  the  neighbour  may,  within  twenty  years,  obstruct 
the  light  by  building  on  his  own  land;  but  if  he  does 
not  do  so  within  that  period,  the  law  implies  a  consent 
on  his  part,  that  the  owner  of  the  window  shall  continue 
to  enjoy  the  light  without  obstruction,  so  long  as  he 
shall  continue  the  same  specific  mode  of  enjoyment. 

It  does  not,  indeed,  imply  that  the  consent  is  given  by 
way  of  grant;  for  although  a  right  of  common  (except 
as  to  common  appendant),  or  a  right  of  way,  being  a 
privilege  of  something  positive  to  be  done  or  used  in 
the  soil  of  another  man's  land,  may  be  the  subject  of 
legal  grant,  yet  light  and  air,  not  being  to  be  used  in 
the  soil  of  the  land  of  another,  are  not  the  subject  of 
actual  grant;  but  the  right  to  insist  upon  the  non- 
obstruction  and  non-interruption  of  them  more  properly 
arises  by  a  covenant  which  the  law  would  imply  not  to 
interrupt  the  free  use  of  the  light  and  air."  The  judg- 
ment, also,  of  Tindal  C.J.  in  Liggins  v.  Inge  [a]  ^ 
•  favours  this  view  of  the  subject.  The  word  "  covenant" 
in  the  judgment  of  Littledale  J.,  does  not  mean  a  cove- 
nant under  seal.  \Littledale  J.  The  consent  must  be 
of  such  a  kind  as  the  law  deems  necessary.  I  did  not 
mean  to  lay  it  down,  that  a  parol  consent  was  sufficient. 
I  only  referred  to  the  technical  distinction  between  such 


(a)  7  Bing,  690. 
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things  as  common  and  right  of  way,  which  are  subjects  1834. 
of  grant<i  properly  speaking,  and  light  and  air,  v/hich  ^^^^^^^ 
are  not  so.    Technically,  you  can  only  grant  that  over  against 

Blanchard. 

which  you  have  an  actual  power  for  the  purpose  of 
granting;  but  a  covenant  not  to  obstruct  the  light  and 
air,  would  come  to  the  same  thing.  That  covenant  must 
be  in  such  form  as  the  law  requires.]  The  question 
then  is,  what  amounts  to  a  sufficient  legal  consent?  If 
I  grant  to  another  any  easement  or  privilege  irrevo- 
cably to  be  exercised  on  my  land,  a  deed  is  necessary ; 
not  so,  if  it  is  merely  the  privilege  of  doing  something  ^ 
on  his  land  which,  otherwise,  I  might  oppose.  This 
distinction  is  recognized  by  Bayley  J.  in  Hewlins  v. 
SJdppam  and  Tindal  C.  J.  in  Liggins  v.  Lige  {b). 
And  in  the  latter  judgment  it  is  asked,  "  Suppose  A, 
authorizes  jB.,  by  express  licence,  to  build  a  house  on 
J5.'s  own  land,  close  adjoining  to  some  of  the  windows 
of  AJs  house,  so  as  to  intercept  part  of  the  light ;  could 
he  afterwards  compel  B.  to  pull  the  house  down  again, 
simply  by  giving  notice  that  he  countermanded  the 
licence?"  It  is  the  same  whether  A.  attempt  to  revoke 
the  licence  by  means  of  an  action,  as  in  Winter  v. 
BrocJmell  (c),  or  by  abating  what  he  deems  a  nuisance : 
the  consent,  if  acted  upon  by  the  licensee,  is  irrevocable, 
though  given  by  parol  only.  The  judgment  in  the 
second  case  of  Mason  v.  Hill  (d)  does  not,  so  far  as  it 
touches  on  the  present  point,  at  all  shake  the  doctrine 
of  Winter  v.  B?^ockwell  {c\  Liggins  v.  Inge  (b),  or  that 
which  may  be  collected  from  Web  v.  Paternoster  (e),  as 
to  an  executed  licence.    It  may  be  hard  that  a  person 

(a)  5B.^C.  232,  23S.  (6)  7  Bing,  690. 

(c)  8  JEasl,  308.  (d)  5  B.     Ad.  15. 

ie)  Falm.ll. 
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ISS'i.      should  be  held  to  have  bound  himself  and  his  heirs  by  a 
"      parol  consent ;  but  it  would  also  be  hard  if,  after  having 

Bridges       f  '  Jo 

against      allowed  his  neighbour  to  incur  an  expense  by  reason  of 

BlANCHAKD. 

such  consent,  he  could,  at  pleasure,  render  it  nugatory, 
[^Littledale  J.  Suppose  he  had  given  a  parol  licence  to  a 
neighbour  to  put  cattle  on  his  premises,  and  that  person 
had,  in  consequence,  made  pens  and  roads,  could  not 
the  licence  be  countermanded  ?]  That  would  be  an  act 
done  on  the  licensor's  land,  in  which  case  the  licence  is 
subject  to  technical  difficulties;  if  it  conveys  an  interest 
in  the  land,  it  must  be  granted  by  lease  written  and 
signed,  or  be  held  merely  at  will  {a) ;  and  if  it  is  an  ease- 
ment, it  can  only  pass  by  deed.  Here,  the  act  was  done 
upon  the  land  of  the  party  claiming  the  licence;  and  if 
the  letters  did  not  clearly  shew  a  consent  by  the  plain- 
tiff, it  is  evident  that,  while  the  work  was  carrying  on, 
she  must  have  been  aware  of  the  defendant's  proceed- 
ing: she  made  no  objection  to  it;  and  such  acquiescence 
has,  in  many  cases,  been  held  equivalent  to  a  licence : 
Neale  dem.  Leroux  v.  Parkin  (Z>),  Doe  dem.  WincMey  v. 
Pye  (c).  Doe  dem,  Foley  v.  Wilson  [d\  Doe  dem,  Shep- 
pard  v.  Allen  {e). 

Lord  Denman  C.  J.  Great  research  and  ingenuity 
have  been  shewn  in  arguing  this  case ;  but  it  will  not 
be  necessary  to  enter  into  a  consideration  of  the  doc- 
trines which  have  been  discussed,  as  I  think  the  letters 
before  us  do  not  establish  the  licence  relied  upon  by 
the  defendant.  The  consent  to  the  making  of  a  window 
ought  to  have  been  express;  but  no  express  consent  ap- 

(a)  29  Car.  2.  c.  3.      1.  (6)  1  Esp,  230. 

(c)  1  Es2).  366.  id)  1 1  East,  56. 

(e)  3  Taunt.  78. 
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pears  to  have  been  given.   It  might,  perhaps,  have  been  1834. 
a  proper  question  to  be  submitted  to  the  jury  upon  the  ^ 
whole  case,  vi^hether  the  plaintiff  did  or  did  not  agree  against 

Blanchard. 

to  the  making  of  the  windovir ;  but  the  case  having  been 
put  into  such  a  form  at  the  trial,  as  brings  it  before  the 
Court  for  their  opinion  upon  the  construction  of  the 
letters,  v^e  must  decide  it  upon  that.  Now  on  reading 
the  letter  of  the  defendant's  wife,  it  does  not  appear 
that  a  licence  is  or  has  been  asked  for  any  purpose 
beyond  that  of  placing  a  ladder  in  the  plaintiff's  grounds. 
It  may  be,  that  if  the  plaintiff  had  cautiously  spelt  the 
letter,  she  might  have  discovered  that  something  more 
was  intended  by  the  request ;  but  if  the  same  words  had 
been  used  in  conversation,  she  would  probably  not  have 
discovered  that  intention ;  nor  does  it  appear  by  her 
answer  that  she  did  so  here.  (His  Lordship  then  read 
the  plaintiff's  letter.)  The  extent  of  the  plaintiff's  com- 
munication is,  that  she  permits  a  ladder  to  be  placed, 
and  the  caution  which  she  gives,  against  injuring  the 
shrubs,  has  reference  to  that  only.  Another  letter  of 
the  plaintiff  has  been  referred  to,  but  that  was  written 
after  the  whole  matter  had  come  to  a  conclusion,  and 
cannot  have  any  weight.  I  think,  therefore,  that  no 
such  consent  was  given  to  the  making  of  this  window 
as  authorised  the  defendant  to  pull  down  the  wall  by 
which  it  was  obstructed ;  and  that  on  this  short  ground 
the  rule  must  be  discharged. 

LiTTLEDALE  J.  There  might  have  been  some  evidence 
to  go  to  the  jury,  of  a  licence  to  make  the  window, 
but  I  think  the  letters  themselves  do  not  shew  such  a 
licence.  It  is  true  that,  in  the  first  letter  of  the  de- 
fendant's wife,  she  points  out  the  object  of  her  asking 
O  o  3  leave 
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leave  to  place  the  ladder ;  and  it  may  have  been  ne- 
cessary that,  for  the  purpose  of  acquiring  a  right  to 
enjoy  the  window  unobstructed,  she  should  obtain  leave 
to  make  it:  but  the  plaintiff  was  not  likely  to  know 
her  own  legal  rights  in  this  respect;  and  the  consent 
which  she  in  fact  gave,  had  reference  merely  to  the 
placing  of  the  ladder.  The  only  observation  added  in 
giving  it,  regards  the  mischief  that  may  be  done  to  the 
shrubs.  Reliance  has  been  placed  upon  the  plaintiff's 
subsequent  letter,  in  which  she  says,  "  without  knowing 
exactly  the  situation  in  which  your  window  would  be 
placed,  I  unfortunately  complied  with  your  request;" 
but  what  was  that  request  ?  Only  to  be  permitted  to 
place  a  ladder;  and  it  does  not  appear  that  any  other 
request  was  brought  under  the  plaintiff's  consideration. 
If  the  defendant's  wife,  in  her  letter,  had  specified  where 
the  window  was  to  be,  whether  it  was  to  be  large  or 
small,  and  how  far  it  was  likely  to  be  convenient  or 
inconvenient,  the  parties  would  probably  have  entered 
into  some  discussion  about  it  in  their  subsequent  corre- 
spondence. But  here  the  only  consent  asked  or  given' 
relates  to  the  ladder. 

Taunton  J.  It  is  not  necessary  to  enter  into  the 
questions  which  have  been  raised  on  the  subject  of  ease- 
ments and  licences,  because  I  think  that  the  whole  of  this 
case  depends  upon  the  first  two  letters;  and  that  the 
plaintiff's  letter  did  not  convey  any  licence  or  consent 
to  the  throwing  out  of  this  window,  whether  such  con- 
sent be  matter  of  grant,  or  whether  it  be  merely  a  waiver 
of  rights,  which  is  a  question  of  a  very  refined  and  tech- 
nical nature.  The  whole  request,  on  behalf  of  the  de- 
fendant, was  only  to  have  the  ladder  placed,  in  order 

that 
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that  the  work  then  in  progress  might  be  more  neatly  1834. 
finished  ;  the  motive  stated  for  the  request  is  an  entirely  ' 
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different  matter  :  it  is,  indeed,  implied  in  that  statement  against 

Blanchard. 

that  the  defendant  means  to  throw  out  a  window,  but 
the  request  is  confined  to  the  placing  of  the  ladder ;  and 
the  consent  is  also  limited  to  that.  There  might  be  a 
view  to  an  ulterior  object ;  but  it  is  not  to  be  taken  for 
granted  that  the  plaintiff  approved  of  that  object,  the 
nature  and  extent  of  which  she  could  not  be  apprised 
of;  for  nothing  had  been  stated  to  her  of  the  length, 
breadth,  height,  or  situation  of  the  intended  window. 
Another  letter  of  the  plaintiff  has  been  relied  upon ;  but 
even  that  seems  to  prove,  that  at  the  time  of  the  de- 
fendant's application  she  did  not  know  precisely  where 
the  window  was  to  be :  and,  at  all  events,  the  corre- 
spondence which  passed  at  that  time  did  not,  in  my 
opinion,  amount  to  the  assent  contended  for.  We 
are  not,  therefore,  called  upon  to  consider  the  other 
points  of  the  case,  and,  least  of  all,  the  question  of 
countermand ;  but,  upon  that  subject,  the  observations 
of  Mr.  Follett  respecting  the  case  of  Liggiiis  v.  Inge  («), 
tend,  I  think,  strongly  to  shew,  that  if  there  was  a  good 
licence  given  in  this  case,  it  was  not  countermanded  by 
what  took  place  afterwards.  There,  however,  a  parol 
licence  was  expressly  stated:  if  the  same  fact  had  been 
clearly  shewn  here,  it  is  probable,  but  I  will  not  say 
certain,  that  Mr.  Follett's  argument  on  this  part  of  the 
case  would  have  been  found  applicable. 

Williams  J.  concurred. 

Rule  discharfred. 


(a)  7  Bing.  682. 
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Wednesday  t 
May  28th. 


In  an  action 
against  ma- 
gistrates for  an 
act  done  in  the 
performance  of 
their  duty  as 
such,  the  plain- 
tiff obtained  a 
rule  of  Court 
to  remove  the 
action  to  a 
county  different 
from  that  in 
which  it  was 
brought ;  he 
undertaking, 
by  the  rule,  to 
pay  the  de- 
fendants' costs 
of  the  removal. 
Tlie  defendants 
obtained  a  ver- 
dict. Held, 
that  the  defend- 
ants' costs  of 
the  removal 
were  not  to  be 
doubled,  under 
St.  7  Jac.  1. 
c.  5.,  and 
21  Jac.  1.  c.  12. 


Thomas  against  Saunders  and  Another^ 
Esquires. 

'J^HIS  was  an  action  against  justices  of  the  peace,  for 
maliciously  and  without  probable  cause  issuing  their 
warrant,  and  causing  the  plaintiff  to  be  imprisoned.  The 
plaintiff  obtained  a  judge's  order  for  removing  the  cause 
from  the  county  of  the  borough  of  Caermarthen,  in  which 
the  action  was  brought,  to  Gloucestershire^  he,  the  plain- 
tiff, undertaking  to  pay  to  the  defendants  the  extra  costs 
necessarily  occasioned  by  the  trial  being  had  at  Glouces- 
ter [a).  On  the  trial,  the  jury  found  a  verdict  for  the 
defendant.  The  master,  in  his  taxation  of  the  costs 
(under  stat.  7  Jac.  1.  c,  5,  and  21  Jac.  1.  c.  12.),  allowed 
the  defendant  double  costs  on  the  expenses  arising  from 
the  cause  being  removed  to  Gloucestershire^  as  well  as  on 
the  other  costs  of  the  cause. 

The  plaintiff  now  moved  in  person  for  a  rule  to  have 
the  taxation  reviewed. 

Chilton  shewed  cause  in  the  first  instance.  Supposing 
the  order,  removing  the  cause  to  Gloucester,  had  been 
silent  on  the  subject  of  costs,  the  costs  arising  from  the 
removal  would  have  been  costs  in  the  cause,  and  there- 
fore they  must  have  been  allowed  as  double  costs.  The 
defendants  cannot  be  placed  in  a  worse  situation  by  a 
condition  introduced  for  their  benefit. 

The  plaintiff,  in  person,  in  support  of  the  rule.  The 

(a)  The  cause  had  previously  been  removed  to  the  county  of  Brecon. 
See  Thomas  v.  Saunders,  5B.  ^  Ad.  462. 

condition 


IN  THE  Fourth  Year  of  WILLIAM  IV. 


553 


condition  introduced  into  the  rule  for  removing  the  1834. 
cause  was  merely  to  indemnify  the  defendants  as  to  the 

Thomas 

expense  of  the  removal.  af.HdnHi 

Saunders. 

Lord  Denman  C.  J.  The  costs  to  be  allowed  to  the 
defendant,  as  to  the  removal  of  the  cause,  are  those 
which  are  necessarily  incidental  to  the  removal,  not  the 
double  of  those. 

LiTTLEDALE  J.  If  the  rule  for  removal  were  silent 
as  to  the  costs  of  removal,  perhaps  it  might  be  other- 
wise; but,  as  it  stands,  the  defendants  can  only  be  in- 
demnified for  the  extra  expense. 

Taunton  J.  I  think  the  meaning  of  the  phrase 
"  double  costs,"  in  the  statute,  is,  that  the  ordinary 
single  costs  should  be  doubled,  in  the  event  of  a  verdict 
passing  for  the  defendant,  or  the  plaintiff  becoming 
nonsuit  or  suffering  a  discontinuance.  The  enactment 
relates  only  to  the  costs  incurred  in  the  ordinary  course 
of  law.  The  extra  costs  occasioned  by  a  removal  are 
not  in  the  ordinary  course  of  law  :  they  are  incurred  by 
a  party  being  permitted  to  have  the  cause  tried  in 
a  county  which  is  not  the  regular  place  for  the  trial ;  and 
they  are  so  much  distinguished  from  the  ordinary  costs, 
that  the  plaintiff  must  pay  them,  even  if  he  obtain  a 
verdict;  and  this  without  reference  to  the  statute. 

Williams  J.    I  am  of  the  same  opinion.   The  extra 
costs  are  merely  the  additional  expenses. 

Ordered,  that  so  much  of  the  Master's  taxation 
as  allowed  double  costs  for  the  extra  ex^ 
penses  be  set  aside;  and  only  single  costs 
allowed  for  the  same. 
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IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Court  of  King's  Bench.) 


Day  against  Robinson,  in  Error. 

'^I^HE  defendant  in  error  declared  below,  in  case, 
against  the  plaintiff  in  error.  The  first  count  of 
the  declaration  stated,  that  the  plaintiff,  before,  &c.  had 
been  retained  and  employed  by  and  in  the  service  of  the 
defendant  as  his  servant ;  that  the  plaintiff,  before  and 
at  the  time,  &c.  had  quitted  the  service  of  the  defendant, 
and  had  been  recommended  to,  and  was  likely  to  be 
retained  and  employed  by,  and  in  the  service  of,  one 
Edward  Rawlins,  as  a  servant  for  certain  wages  &c. ; 


Thursday, 
Moy  29th, 

A  count  in  a 
declaration  for 
slander,  laid 
the  words  as 
follows :  — 
"  You  have 
robbed  me  of 
one  shilling, 
tan  money ;" 
and  the  in- 
nuendo ex- 
plained the 
meaning  to  be, 
that  the  plain- 
tiff had  frau- 
dulently taken 
and  applied  to 

h^s^own  use  one  defendant,  well  knowing  the  premises,  but  con- 

ceived by  him    trivinff  to  iniure  the  plaintiff  &c.  and  to  brins;  him  into 

for  the  defend-  .  .  .  . 

ant,  being  the    public  scandal  &c.  with  and  amongst  all  his  neighbours 

produce  of  a 

sale  of  some  &c.  and  particularly  with  the  said  Edward  Rawlins,  and 

plaintiff  for j^^'^  to  cause  it  to  be  suspected  and  believed  that,  whilst  he 

toj'^the  deflnd-  ^^^^  plaintiff  was  in  the  service  of  him  the  defendant  as 

ant;  but  the  aforesaid,  he  the  said  plaintiff  had  therein  conducted 

facts  stated  in  '  * 

this  innuendo    himself  dishonestly  and  unfaithfully,  and  had  robbed 

were  not  al- 
leged by  any  him  the  said  defendant,  and  that  he  the  said  plain- 
independent 

averment  in  the  tiff  was   a   dishonest  and  disreputable  person,  and 

Heldrthatthe  was  therefore  unfit  to  be  employed  as  a  servant, 

baXas  intro-  ^^^^  prevent  the  said  Edward  Rawlins  from  retain- 

ducing  new 

facts  J  and  that,  without  the  innuendo,  the  count  did  not  charge  words  actionable  iu 
themselves. 

There  were  good  counts  besides,  and  special  damage  was  laid  at  the  end  of  the  declar- 
ation. Judgment  having  been  entered  on  a  verdict  ^ith  damages  generally,  it  was  held  ill 
on  error  brought :  and 

The  court  of  error  awarded  a  venire  de  novo. 

ing 
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ing  and  employing   him    the   said   plaintiff  in    his  1834<. 

service,  as  he  otherwise  might  and  would  have  done, 

and   to   vex,   oppress  &c.  the   said   plaintiff,   in  a  against 

Robinson. 

certain  discourse  which  he,  the  defendant,  had  with 
the  plaintiff,  of  and  concerning  him  the  said  plain- 
tiff, in  the  presence  and  hearing  of  divers  &c.  falsely 
and  maliciously  spoke  and  published  to,  and  of  and 
concerning,  the  said  plaintiff,  these  false  &c.  words 
following:  (that  is  to  say),  "You"  (meaning  the  said 
plaintiff)  "have  robbed  me"  (meaning  himself  the 
said  defendant)  "  of  a  shilling."  The  second  count 
did  not  vary,  in  the  introductory  part,  from  the  first, 
but  laid  the  words  as  follows  :  "  You "  (meaning  the 
said  plaintiff)  "have  robbed  me"  (meaning  the  said 
defendant)  "  of  I5.  tan  money"  (meaning  that  he,  the 
said  plaintiff,  had  fraudulently  and  wrongfully  taken 
and  applied  to  his  own  use  the  sum  of  Is.,  being  part  of 
a  certain  sum  of  money,  that  is  to  say,  the  sum  of  6s.  6d., 
which  he  the  said  plaintiff  had  received  into  his  custody 
as  the  servant  of  and  for  and  on  behalf  of  him  the  said 
defendant ;  and  which  said  moneys  were  so  paid  to  the 
said  plaintiff,  for  and  on  account  of  him  the  said  defend- 
ant, as  and  for  the  produce  of  the  sale  of  a  certain 
quantity  of  a  certain  article  called  tan,  theretofore  sold 
by  the  said  plaintiff,  for  and  on  behalf,  and  as  the 
servant  of  him  the  said  defendant,  and  for  which  said 
sum  of  6s.  6d.^  he,  the  said  plaintiff,  as  such  servant  as 
aforesaid,  was  accountable  to  the  said  defendant).  In 
the  third  count,  the  colloquium  was  laid  to  be  with  one 
R.  B.y  and  the  words  as  follows  :  "  Rohinson^^  (meaning 
the  said  plaintiff')  "  has  been  robbing  me "  (mean- 
ing the  said  defendant)  "  of  tan  money "  (meaning 

that 
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]  834.       that  he  the  said  plaintiff,  had  robbed  him  the  said  de- 
fendant,  of  certain  moneys  of  him  the  said  defendant, 

Day  *^ 

against       which  he  the  said  plaintiff  had  received  into  his  custody 

Robinson. 

as  the  amount,  &c.  following  substantially  the  corre- 
sponding innuendo  in  the  second  count),  "  and  has  also 
robbed  George  Asplin^s  desk  of  money  two  or  three 
times"  (thereby  then  and  there  meaning  that  he,  the 
said  plaintiff,  had  on  two  or  three  several  occasions 
feloniously  stolen  and  taken  away  divers  sums  of  money 
from  and  out  of  a  certain  desk  used  by  one  George 
Aspli?i,  then  and  there  being  also  a  servant  of  him  the 
said  defendant,  and  which  said  sums  of  money  were  then 
and  there  the  property  of  him  the^aid  defendant) ;  and 
I"  (meaning  himself  the  said  defendant)  "  have  sent 
him"  (meaning  the  said  plaintiff)  "  off"  (thereby  then 
and  there  meaning  that  he,  the  said  defendant,  had 
dismissed  and  discharged  him  the  said-  plaintiff,  from 
the  service  and  employ  of  him  the  said  defendant,  on 
account  of  the  dishonest  and  unfaithful  conduct  of  him 
the  said  plaintiff).  The  fourth  count  was  upon  a  col- 
loquium with  R.  B.  as  to  the  tan  money  only,  with  the 
innuendoes  as  in  the  third  count.  The  fifth  count  was 
upon  a  colloquium  with  divers  subjects  &c.,  and  the 
words  were  laid  as  follows  : — Bohinson  "  (meaning  the 
said  plaintiff)  "  broke  open  and  robbed  George  Asplin^s 
desk"  (meaning  that  he,  the  said  plaintiff,  had  feloni- 
ously stolen  and  taken  away  divers  sums  of  money  and 
other  articles,  from  and  out  of  a  certain  desk  used  by  and 
in  the  possession  of  one  George  Asplin),  The  sixth 
count  was  on  a  colloquium  with  one  J.  L.,  and  the 
words  were  laid  as  follows  :  —  "  Ah  !  Mr.  Robinson,  in- 
deed !    He "  (meaning  the  said  plaintiff)  "  has  been 

robbing 
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robbing  me"  (meaning  himself  the  said  defendant);  1834. 
"  and  I  have  sent  him  off"  (thereby  then  and  there 
meaning  that  he,  the  said  plaintiff,  while  he  was  in  the  against 

Robinson. 

service  of  him,  the  said  defendant,  had  robbed,  cheated, 
and  defrauded  him,  the  said  defendant,  and  that  by 
reason  of  the  dishonest  and  unfaithful  conduct  of  him, 
the  said  plaintiff,  as  such  servant  as  aforesaid,  he,  the 
said  defendant,  had  dismissed,  8cc.  as  before).  The 
seventh  count  was  the  same  as  the  third,  except  that  the 
colloquium  was  laid  with  W,  J.  The  eighth  count  was 
in  the  same  form,  on  a  colloquium  with  TV.  J.,  and  the 
words  were,  Robinson  has  robbed  me"  (meaning  that 
he,  the  said  plaintiff,  had  cheated  and  defrauded  him,  the 
said  defendant,  of  certain  moneys  which  he  the  said 
plaintiff  had  received  into  his  custody  as  the  servant  of 
and  for  and  on  behalf  of  him  the  said  defendant).  It 
was  charged  as  special  damage  at  the  end  of  the  de- 
claration, that,  by  means  of  the  committing  of  the  said 
several  grievances,  the  said  Ed'ward  Rawlins,  who  was 
about  to  retain  the  plaintiff  as  servant  for  wages,  re- 
fused to  do  so.  The  defendant  pleaded  the  general 
issue  to  the  whole,  and  a  justification  as  to  part,  to 
which  justification  the  plaintiff' replied  de  injuria.  Both 
issues  were  found  for  the  plaintiff:  and  the  jury  assessed 
the  damages  generally  on  the  whole  declaration.  Judg- 
ment was  entered  up  for  the  plaintiff  in  the  Court  of 
King's  Bench. 

The  case  was  argued  before  Tindal  C.  J.,  Lord 
Lyndhurst  C.  B.,  Park  J.,  Gaselee  J.,  Bosan^uet  J., 
BoLLAND  B.,  Alderson  B.,  and  Gurney  B. 


Kelli/  was  to  have  argued  for  the  plaintiff  in  error,  but 
the  court  called  on  the  other  side. 

Piatt 
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1834.  Piatt  for  the  defendant  in  error.    There  is  no  doubt 

that  the  first  count  is  good.     [Tindal  C.  J.     It  is 
against       clearlv  good,  according  to  Slowman  v.  Dutton  (a\  and 

ROBIKSON.  °  ^ 

Tomlinson  v.  Brittlebarik  [b).  But  in  some  of  the  other 
counts,  the  innuendoes  ^ange  the  sense  of  the  previous 
words,  by  the  introduction  of  new  and  distinct  facts,  not 
alleged  in  the  inducement.  All  the  decided  cases  are 
against  the  introduction  of  new  facts  in  the  innuendo,  (c)] 
Admitting  the  innuendo  in  any  count  to  be  bad,  it  may 
be  rejected  as  surplusage;  and  then  the  words  are  action- 
able in  themselves  [d),  \_Tindal  C.  J.  That  rule  may 
hold  good,  where  the  words  spoken  import  in  themselves 
a  criminal  charge,  and  the  innuendo  introduces  matter 
that  is  merely  useless,  and  not  in  any  way  altering  the 
nature  of  the  charge,  which  the  words  themselves  would 
import.  But  how  are  we  to  know  that  tan  money  can 
be  the  subject  matter  of  robbery  ?  and  even  if  we  were 
to  take  notice  of  the  meaning  of  tan  money,  the  facts  in- 
troduced in  the  innuendoes  shew  that  the  defendant  did 
not  mean  to  impute  robbery,  but  embezzlement.]  The 
expression,  "  one  shilling  tan  money  "  cannot  but  mean 
something  of  value;  suppose  the  expression  had  been 
"  one  shilling  pocket  money."  \_Alderson  J.  I  do  not 
know  that  these  words  would  have  been  slanderous  in 
themselves :  but  your  supposition  introduces  another 
meaning  of  the  word  "  rob."  Park  J.  And  you  shew 
the  words  on  the  record  not  to  mean  robbery.]  The 
innuendo  must  be  supported,  or  rejected ;  if  it  be  sup- 
fa)  10  Bing.  402.  (6)  4  5..^  Ad.  630. 
Cc)  See  Com.  Dig.  Action  upon  the  Case  for  Defamation^  G.  8.  G.  10. 
Bnc.  Abr.  Slander,  S.  4.  (p.  507.  vol.  vii.  ed.  1852.)  De  Grey  C.J.  in 
R.  V.  Home,  2  Cowp.  684.  1  Vin.  Abr.  Actions  [for  JFords],  I.  b. 

(d)  See  Corbet  v.  Hill,  Cro.  JEliz.  609.  and  Smith  v.  Cooker,  Cro.  Car. 
512. 

ported, 
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ported,  it  shews  a  good  cause  of  action  ;  if  it  be  rejected,  1834. 
there  is  a  simple  charge  of  robbery,  which  is  slanderous. 
And,  even  admitting  the  words  in  every  count  not  to 
be  actionable  in  themselves,  there  is  a  special  damage 
laid. 


Day 
agaimt 
Robinson. 


TiNDAL  C.  J.  (after  conferring  with  the  other  judges). 
The  special  damage  is  stated  as  the  result  of  the  speak- 
ing of  all  the  words  in  the  several  counts,  not  of  the 
words  stated  in  those  counts  only  which  are  good.  It 
is  impossible  therefore  upon  this  general  finding  of  the 
jury  that  we  can  see  that  the  damages  have  been  given 
in  respect  of  those  counts  only  which  are  good,  and  of 
the  special  damage  resulting  from  the  words  stated  in 
those  counts.  Part  of  the  damage  may  be  for  the  one 
count,  and  part  for  the  other.  In  order  therefore  that 
the  damages  may  be  ascertained  to  be  given  for  that 
part  of  the  declaration  which  is  free  from  the  objection 
before  adverted  to,  we  think  a  venire  de  novo  must  be 
awarded. 

Venire  de  novo  awarded  («). 

(a)  See  2  Wms,  Saund.  171  c.  note(l.)  to  Hamhleton  v.  Veere, 
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Thursday,       In  the  Mattcf  of  King,  Gent.,  One,  &c.  and 

May  29th.  -  ' 

Tredwell. 


Iq  affidavits  A   RULE  had  been  obtained,  caUing  upon  Kinp  to 

filed  to  support  x\                                                  '            &     f  6 

an  application  shew  cause  why  he  should  not  be  struck  off  the 

to  strike  an 

attorney  off  the  roll  of  attornies  of  this  Court;  and  upon  Tredwell,  to 

ing  an  unpro-  shew  cause  why  he  should  not  be  committed  to  the  prison 

toTa^rry  on^^^^"  ^^^^^  Court  for  such  term  as  the  Court  should  think 

hrmarhi?'  pursuant  to  stat.  22  G.  2.     46.  5.11.    The  rule 

to^22' G^"* '^^'^^  obtained  upon  affidavits,  stating  that  King  was  an 

C.46.  s  ii.,  attorney,  having  an  office  and  carryina:  on  business  in 

itisnotsuffi-  J'            ft                                   J    &            ^  ^ 

cient  to  state  London ;  that  an  office  was  opened  last  year  in  King's 

facts  from 

which  the  name,  at  a  house  in  Evesham,  Worcestershire ;  that  Tred- 

infer^th^at^the  "^^tt,  who  was  an  auctioneer  and  accountant,  resided  on 

thTprofitsrthe  premises;  that  King's  name  appeared  on  the  house 

muJrstate^their  likewise  the  inscription — "  Tredwell,  Auc- 

belief  that  such  tioueer*,"  that  Tredwell  had,  in  several  instances,  served 

was  the  case, 

unless  the  facts  process,  written  letters,  and  taken  other  steps  in  law 

are  such  as  ^  _ 

cannot  lead  to  proceedings,  sometimes  stating  that  he  acted  for  King, 

any  other  con-  ,             .              .                     .  ^ 

elusion.  and  sometimes  usmg  expressions  or  a  more  ambiguous 

facTof  tiirat-  kind;  and  that  King  did  not  (as  the  deponents  beheved) 

empioyed^an^  attend  the  office  at  Evesham,  One  of  the  deponents  swore 

unprofessional  ^^^^      ^  Conversation  he  had  had  with  Tredwell,  as  to 

person  to  carry  ' 

on  business  for  ^  certain  writ  (among  others)  stated  to  have  been  issued 

him  as  his 

clerk,  at  a  by  King  and  served  by  Tredwell,  the  latter  said,  that  he 

plice  ninety 

miles  distant  had  been  obliged  to  do  what  he  had  done,  for  the  sup- 

torney'sown  port  of  himself  and  his  family,  the  attornies  of  Evesham 

iwttufficient  having  refused  to  employ  him ;  and  the  deponent  stated, 

anTppli'^ldo"^^^^  ^^^^^                         ^^^^  ^^^^  conversation,  that  Tred- 
well had  caused  the  said  writ  to  be  issued  for  his  own 

profit ; 
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profit;  but  nothing  further  was  alleged  as  to  any  par-  ISS*. 
ticipation  of  profits  between  Tredwell  and  King,    The  j^jhe  Matter  of 
affidavits  of  Kingy  Tredwell,  and  others,  in  answer,  ad-  V^i^g* 
mitted  that  King  was  resident  in  London;  but  stated 
that  he  used  the  office  at  Evesham  as  a  branch  office, 
and  occasionally  attended  it,  and  that  Tredwell  acted 
there  solely  as  his  clerk,  and  had  never  transacted 
business  there  for  his  own  profit  or  on  his  own  account. 
Evesham  is  more  than  ninety  miles  from  London. 

Sir  James  Scarlett  now  shewed  cause,  and  contended, 
that  the  affidavits  in  support  of  the  rule  made  out  no 
case,  as  they  neither  stated  a  participation  of  profits  by 
Tredwell,  nor  even  the  belief  of  the  deponents  that  he 
had,  on  any  occasion,  shared  the  profits  of  business  done* 

F,  Pollock,  contra.  It  is  sufficient  if  the  facts  stated 
are  such  that  the  Court  can  have  no  doubt  of  the 
unqualified  person  having  partaken  of  the  profits.  In 
the  case  In  re  Clark  {a\  which  was  a  similar  one  to  the 
present,  Abbott  C.  J.  said,  —  "I  disclaim  for  myself  any 
wish  to  proceed  in  a  case  like  this,  upon  mere  suspicion  j 
but  we  are  to  ask  ourselves  this  question  (which  is  not 
unfrequently  asked  in  summing  up  a  case  for  the  jury), 
adverting  to  the  evidence  before  us,  are  our  own  judg- 
ments satisfied,  are  our  minds  convinced  that  the 
crime  charged  has  been  proved  to  our  satisfaction  and 
conviction?  That  conviction  may  arise  as  well  from 
collateral  circumstances  as  from  direct  and  positive 
proof."  [  Williams  J.  In  a  case  in  which  I  once  moved 
for  a  criminal  information,  the  same  objection  was  taken 
to  the  affidavits  as  that  which  is  now  made.  I  said,  that 
the  affidavits  presented  facts  to  the  Court  from  which 

(a)  ZD.^R.  262. 

Vol.  L  P  P  they 
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1834.      they  might  draw  their  own  inference;  but  Holroyd^. 

answered,  that  affidavits,  in  such  a  case,  were  insufficient, 

In  the  Matter  of  ^ 

King.  if  they  did  not  state  the  belief  of  the  deponents  that  the 
parties  moved  against  had  acted  from  a  corrupt  motive; 
unless  the  facts  sworn  to  were  such  as  could,  by  possi- 
bility, lead  to  only  one  conclusion  (a).] 

Lord  Denman  C.  J.  That  is  very  good  sense ;  and 
the  position  is  a  stronger  one  than  the  present  case 
requires.  Under  this  severe  and  summary  statute,  one 
would  wish  to  see  that  those  who  bring  the  parties 
before  the  Court  are  really  persuaded  that  they  have 
made  themselves  liable  to  the  penalties  of  the  act.  The 
persons  applying  for  this  rule  ought  to  have  stated  their 
belief  that  the  profits  were  participated  in,  or,  at  least, 
sufficient  grounds  for  such  belief.  If  they  entertain  it 
(and  it  will  not  be  contended  that  a  prosecutor  ought 
not  to  believe  the  truth  of  the-  charge),  why  should  not 
they  state  the  fact  of  their  belief  on  oath  ?  It  was  held 
in  Ex  parte  Garhutt  {b\  that  the  fact  of  an  attorney 
having  stationed  a  "jackal"  at  a  particular  place  was  not 
sufficient  to  support  a  motion  of  this  kind;  though  such 
conduct  is  more  within  the  mischief  of  the  statute  than 
a  mere  participation  of  profits.  The  foundation  of  the 
rule  fails,  and  it  must  be  discharged. 

LiTTLEDALE  J.  coucurrcd. 

Taujston  J.  I  am  of  the  same  opinion ;  but  an  attorney 
residing  in  London  ought  not  to  employ  an  auctioneer, 
at  a  distant  place,  to  carry  on  business  as  his  clerk. 

Williams  J.  concurred. 

Rule  discharged  without  costs. 

(aj  Rex  V.  Williamson,  5  B*  ^  Aid.  582.  (6)  2  Bing.  74. 


IN  THE  Fourth  Year  of  WILLIAM  IV. 


563 


The  King  aminsl  The  Justices  of  the  West  Thxirsdayy 

°  May  29th. 

Riding  of  Yorkshire. 

(In  the  Matter  of  the  Aire  and  Calder  Na- 
vigation, and  Lake  Lock  Railway  Com- 
panies.) 


RULE  bad  been  obtained  calling  on  the  justices  A  river  naviga- 
and  clerk  of  the  peace  of  the  West  Riding  to  videdthatno 
shew  cause  why  a  certiorari  should  not  issue  to  remove  betaken  in 

pursuance 

thereof  should  be  removed  by  certiorari.  By  a  subsequent  statute  for  improving  the  same 
navigation,  it  was  enacted,  that  ail  the  powers,  provisions,  exemptions,  rules,  remedies,  re- 
gulations, penalties,  forfeitures,  articles,  matters,  and  things  whatsoever,  contained,  in  the 
former  act,  should  be  in  full  force,  and  extend  to  and  be  applied  and  enforced  as  to  that  act 
and  the  matters  therein  contained,  in  as  full  a  manner  to  all  intents  and  purposes  as  if 
therein  re-enacted ;  Held,  that  these  were  sufficient  words  to  take  away  the  certiorari  on 
proceedings  under  the  latter  act. 

By  the  latter  act  it  was  provided,  that  if  the  undertakers  of  the  navigation  could  not  agree 
with  any  parties  for  the  purchase  of  lands,  a  jury  should  be  summoned  to  the  quarter  ses- 
sions, who  should  assess  the  purchase-money  to  be  paid,  and  also  what  other  separate  and 
distinct  sums  should  be  paid  for  damages  before  then  sustained,  or  for  the  future  temporary 
or  perpetual  continuance  of  any  recurring  damages  which  should  have  been  occasioned  by 
putting  the  act  in  execution  ;  the  purchase-money  and  damages  to  be  assessed  separately; 
and  that  the  justices  in  sessions  should  give  judgment  for  such  purchase-money  or  recom- 
pence  as  should  be  assessed  by  such  jury  ;  which  verdict  and  judgment  should  be  binding 
on  all  persons.  By  a  separate  clause  it  was  provided  that  the  undertakers  should  not  be 
obliged  to  receive  any  complaint  of  damage,  unless  notice  were  given  them  within  six  months 
after  the  damage.  A  jury  summoned  to  assess  compensation  as  above  mentioned,  found  a 
verdict  of  61.  for  value  of  the  land  taken  ;  present  damages,  nothing;  future  damages,  2800/. 
The  judgment  entered  up  recited  that  the  jury  had  assessed  61.  for  purchase-money,  and  no 
separate  or  distinct  sum  for  damages  before  then  sustained  by  the  execution  of  the  act;  and 
that  they  had  assessed  the  distinct  sum  to  be  paid  for  the  future  temporary  or  perpetual 
continuance  of  any  recurring  damages  wiiich  should  be  occasioned  by  putting  the  act  in  exe- 
cution, at  2800/. ;  and  it  was  adjudged  that  the  undertakers  should  forthwith  pay  the  6/., 
and  the  2800/.  A  mandamus  being  moved  for  to  the  justices  to  amend  the  judgment 
by  striking  out  the  award  of  2800/.,  it  being  contended  that  the  verdict  could  not  legally 
take  effect  as  an  award  of  present  damages  under  the  act,  none  having  yet  been  sustained  : 
Held,  that  as  the  statutes  did  not  allow  a  removal  of  the  proceedings  by  certiorari,  the 
Court  could  not  indirectly  bring  them  under  review  by  a  mandamus. 

The  land  taken  was  ground  upon  which  the  owners  had  laid  a  railway,  and  they  claimed 
to  have  their  damage  calculated  on  the  assumption  that  the  purchasers  would  so  use  the  land 
as  to  destroy  the  railway;  the  latter,  however,  declaring  that,  to  avoid  doing  so,  they  should 
make  a  tunnel.  The  damages  so  claimed  were  allowed  by  the  jury,  as  "  future  damages." 
Qucere,  whether  the  verdict  so  given,  and  entered  up  in  the  judgment  as  above  mentioned, 
was  legal  ? 


P  p  2  into 
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ISS^.      into  this  Court  the  judgment  pronounced  by  the  justices 
The  King        their  last  CJiristmas  quarter  sessions,  upon  the  verdict 
against       of  a  jurv  iiiipannelied  before  them,  under  the  statute 

The  Justices  of  v     ^  l 

the  West      9  0.4-.  c.  xcviii.  (local  and  personal,  public),  by  which 

Riding  of  ^ 

iORKSHIRE.  the  jury  assessed  (as  will  be  more  particularly  stated 
hereafter)  certain  compensation  to  be  paid  to  the  pro- 
prietors of  the  Lake  Lock  Railway  by  the  undertakers  of 
the  Aire  and  Calder  Navigation,  for  the  purchase  of  land 
by  the  latter  for  the  purposes  of  the  act;  or  why  a  manda- 
mus should  not  issue  to  the  said  justices  and  clerk  of  the 
peace,  commanding  them  to  enter  up  the  said  judgment, 
or  otherwise  to  amend  the  entry  thereof,  so  as  to  make 
the  same  conformable  to  the  legal  effect  of  the  verdict 
and  of  the  statute,  by  striking  out  so  much  thereof 
as  related  to  the  recompence  assessed  for  prospective 
damages,  and  the  payment  of  the  monies  so  assessed 
forthwith. 

By  the  above-mentioned  act,  sect.  2.,  the  undertakers, 
of  the  navigation  are  empowered  to  make  certain  raiU 
ways,  and  for  that  and  other  purposes  of  the  act,  to 
enter  lands,  and  set  out  such  parts  as  they  think  proper 
for  making  the  proposed  ways,  &c.,  doing  as  little  da- 
mage as  may  be,  and  making  satisfaction  to  the  owners 
of  such  lands  as  shall  be  taken  or  prejudiced,  in  manner 
after  mentioned.  Sect.  17.  enacts,  that  after  any  lands 
shall  be  set  out  for  making  the  railways,  &c.,  it  shall  be 
lawful  for  all  bodies  politic,  corporations,  tenants  for 
life  or  in  tail,  or  persons  having  any  other  partial  or 
qualified  estate  or  interest,  husbands,  guardians,  trus- 
tees, &c.,  and  all  other  trustees  and  persons  whomsoever, 
not  only  for  themselves,  their  heirs,  and  successors,  but 
also  for  the  persons  in  reversion,  remainder,  &c.,  if 
incapacitated,  and  for  their  cestuique  trusts,  &c.,  to 

contract 
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contract  with  the  undertakers  for  the  sale  of,  and  to  1834-. 
sell  and  convey  to  the  trustees  of  the  said  under-       '  ~ 

The  King 

takers,  for  the  purposes  of  the  act,  any  lands,  Sec,  so  oMaimt 

The  Justices  of 

set  out.  By  sect.  20.,  if  any  proprietor  shall,  for  fourteen      the  West 

.  -  Iliditig  of 

days  after  notice  from  the  undertakers,  refuse  or  neglect  Yorkshire. 
to  treat  with  them  for  the  sale  of  lands,  &c.,  they  are 
empowered  and  required  to  cause  a  jury  to  be  empan- 
nelled,  &c.,  to  appear  at  some  quarter  session  for  the 
county,  riding,  &c.,  to  be  appointed  in  the  warrant  for 
summoning  such  jury ;  and  twelve  of  such  jury  are 
there  to  "  enquire  of,  assess,  and  ascertain  the  sum  or 
sums  of  money  to  be  paid  for  the  purchase  of  such 
lands,"  &c.,  "  and  also  what  other  separate  and  distinct 
sum  or  sums  of  money  shall  be  paid  by  way  of  recom- 
pence,  either  for  the  damages  which  shall  or  may  before 
that  time  have  been  sustained  as  aforesaid,"  (by  the 
execution  of  this  act)  "  or  for  the  future  temporary  or 
perpetual  continuance  of  any  recurring  damages  which 
shall  have  been  so  occasioned  as  aforesaid,  and  the 
cause  or  occasion  of  which  shall  have  been  only  in 
part  obviated  or  repaired  by  the  said  undertakers,  and 
which  can  or  will  be  no  further  obviated,  repaired,  or 
remedied  by  them ;  and  the  said  justices  shall  accord- 
ingly give  judgment  for  such  purchase  money  or  recom- 
pence  as  shall  be  assessed  by  such  jury ;  which  said 
verdict,  and  the  judgment  to  be  thereupon  pronounced 
as  aforesaid,  shall  be  binding  and  conclusive  to  all  in- 
tents and  purposes,  against  all  bodies  politic,  corporate, 
or  collegiate,  and  all  other  persons  whomsoever."  By 
sect.  26.  the  undertakers  are  not, required  to  receive 
any  complaint  of  damage  sustained  in  consequence  of 
the  act,  unless  notice  shall  have  been  given  them  in 
manner  there  prescribed,  within  six  calendar  months 
P  p  3  next 
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1834.  next  after  the  time  that  such  damage  shall  have  been 
"  sustained,  or  the  doing  thereof  shall  have  ceased.  By 

The  King  ... 

against       sect.  2?.  the  juries  are  required  to  award  the  compens- 

The  Justices  of 

the  West  ation  for  the  value  of  lands,  &c.  separately  from  any 
YoRKsiTiRE.  assessment  of  money  for  damages  sustained  or  to  be 
sustained  as  before  mentioned.  By  sect.  29.  the  ver- 
dicts of  such  juries  are  to  be  kept  by  the  clerk  of  the 
peace  of  the  West  Riding,  among  the  records  of  the 
quarter  sessions  of  that  Riding,  and  are  to  be  deemed 
records.  By  sect.  40.  it  is  enacted,  that  on  payment 
or  legal  tender  of  the  compensation  assessed,  (or  upon 
payment  into  the  Bank  of  England,  in  certain  cases,} 
but  not  sooner,  unless  with  leave  of  the  proprietor,  it 
shall  be  lawful  for  the  undertakers  to  enter  upon  the 
lands,  &c.,  and  the  same  shall  from  thenceforth  become 
their  property  for  the  purposes  of  the  act  for  ever. 

By  a  former  act,  1  G.  4.  c.  xxxix.  (local  and  personal, 
public),  passed  to  enable  the  undertakers  to  make  a 
certain  navigable  cut  or  canal,  with  branches,  which  act 
gave  similar  powers,  and  contained  similar  provisions  as 
to  the  assessment  of  compensation  by  a  jury  to  those  in 
the  statute  above-mentioned,  it  is  enacted  (sect.  117.)> 
"  That  no  proceedings  to  be  had  and  taken  in  pursuance 
of  this  act  shall  be  quashed  or  vacated  for  want  of 
form,  or  be  removed  by  certiorari,  or  any  other  writ  or 
process  whatsoever,  into  any  of  his  Majesty's  courts  of 
record  at  Westminster  or  elsewhere."  Sect.  119.  enables 
any  person  thinking  himself  aggrieved,  to  appeal  to  the 
quarter  sessions  against  any  order,  judgment,  or  de- 
termination of  any  justice  or  justices  of  the  peace,  re- 
lating to  any  matter  or  thing  in  this  act  mentioned. 
And  by  the  statute  9  G.  4.  c.  xcviii.  s,  1.,  after  reciting 
Stat.  1  G.  4.  c,  xxxix.,  it  is  enacted,  that  that  act  and 

all 
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"  all  and  every  the  powers,  provisions,  exemptions,  rules, 
remedies,  regulations,  penalties,  forfeitures,  articles,  mat-     ^"J  ~ 
ters,  and  things  whatsoever  therein  contained,"  (except  against 

The  Justices  of 

as  varied  by  this  act,  and  with  some  other  exceptions  not  the  West 
material,)  "  shall  be  and  are  hereby  declared  to  be  in  Yorkshire. 
full  force  and  effect,  and  shall  extend  to  and  be  used, 
executed,  applied,  enforced,  and  put  in  execution,  to  all 
intents  and  purposes,  as  to  this  act,  and  the  several 
matters  and  things  therein  contained,  for  making,  com- 
pleting, preserving,  and  maintaining  the  cuts,  canals, 
railways,"  &c.,  and  works  to  be  made  by  virtue  of  this 
act,  and  for  carrying  the  several  purposes  of  this  act  into 
execution,  in  as  full,  ample,  and  beneficial  a  manner,  to 
all  intents,  constructions,  and  purposes  whatsoever,  as 
if  the  same  had  been  severally,  separately,  and  respect- 
ively repeated  and  re-enacted  in  the  body  of  this  act, 
and  made  part  thereof." 

The  undertakers  of  the  navigation,  having  occasion 
to  make  a  railway  intersecting  that  of  the  La/ce  Lock 
Company,  proposed  (and  gave  legal  notice  of  their 
desire)  to  buy  of  them,  for  that  purpose,  eight  perches 
of  the  land  over  which  the  latter  railway  passed  ;  intend- 
ing, as  they  afterwards  stated,  to  convey  their  own  rail- 
way beneath  it  by  a  tunnel.  A  jury  was  summoned  to 
the  West  Riding  sessions,  to  assess  compensation.  Upon 
the  hearing  of  the  case,  the  counsel  for  the  undertakers 
represented  their  intention  as  above  stated ;  but  it  was 
answered,  that  if  they  obtained  the  land]  there  was  no- 
thing to  prevent  them  from  so  using  it  as  to  destroy  the 
Lake  Lock  Company's  railway ;  and,  therefore,  such  a 
sum  ought  to  be  given  for  prospective  damage  as  would 
compensate  for  the  total  destruction  of  the  railway  at 
that  point.  The  chairman,  in  summing  up,  told  the 
jury  to  pay  what  attention  they  thought  fit  to  the  in- 
P  p  4  tentions 
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1834.      tentions  of  the  undertakers  as  stated ;  but  observed,  that 
he  did  not  know  of  any  power  that  could  prevent  the 

The  King  . 

against       undertakers  from  letting  down  the  Lake  Lock  rail-road 

'he  Justices  of  .      .  .  .  . 

the  West  and  destroymg  it,  and  that  the  jury,  li  they  thought  it  . 
■^RKSHiRE.  likely  that  such  would  be  the  case,  should  give  their 
verdict  for  the  full  value  of  the  said  rail-road ;  or  if 
not,  then  for  such  a  sum  as  they  thought  fairly  due  for 
such  damages  as  they  considered  likely  to  arise.  The 
jury  gave  their  verdict  as  follows:  — 

"  The  eight  perches  of  land  we  value  at  -  £6, 

"  Present  damages         -  -  -  Nothing. 

"  Future  damages  -  -  -  ^2800." 

The  counsel  for  the  undertakers  objected  to  the  ver- 
dict as  illegal,  but  the  objection  was  over-ruled.  The 
judgment,  as  entered  up  by  the  clerk  of  the  peace, 
proceeded,  after  several  recitals,  to  state  the  verdict 
of  the  jury,  awarding  6L  to  the  proprietors  of  the  Lake 
Lock  Railway  for  the  land,  and  further  stating  that  the 
jury  do  also  "  ascertain  that  no  separate  or  distinct 
sum  of  money  should  be  paid  by  way  of  recompence 
to  the  said  proprietors  for  the  damages  before  that 
time  sustained  by  the  execution  of  any  of  the  powers 
granted  in  and  by  the  said  act."  And  that  the  jury  do 
"  assess  and  ascertain  the  separate  and  distinct  sum 
of  money  to  be  paid  by  way  of  recompence  to  the  said 
proprietors  of  the  Lake  Lock  Railway,  for  the  future 
temporary  or  perpetual  continuance  of  any  recurring 
damages  which  shall  be  so  occasioned  as  aforesaid,  and 
the  cause  or  occasion  of  which  shall  be  only  in  part 
obviated  or  repaired  by  the  said  undertakers,  and  which 
can  be  no  further  obviated,  repaired,  or  remedied  by 
them,  at  the  sum  of  2800/."  And  that  it  was  thereupon 
adjudged  that  the  undertakers  should  forthwith  pay  to 
the  proprietors  of  the  Lake  Lock  Railway  61,  for  the 
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purchase  of  the  eight  perches  of  land,  "and  also  the  ISS^, 
sum  of  2800/.  for  the  future  temporary  or  perpetual 

^  .  The  KiKG 

continuance,"  &c. ;  repeating  the  words  of  the  verdict  against 

The  Justices  o 

as  last  set  out.    The  undertakers  tendered  the  61,  for     the  West 
the  land,  but  contended  that  they  were  not  liable  to  pay  Y^ltTHiRl 
the  2800Z.  or  any  part  of  it,  until  some  damage  had  ac- 
crued to  the  Lake  Lock  railway.    The  proprietors  of 
that  railway  insisted  that  the  undertakers  had  no  right 
to  enter  upon  their  land,  not  having  paid  the  2806/. 

Blackhurne  and  Dufidas  now  shewed  cause.   First,  the 
certiorari  is  taken  away  by  1  G.  4.  c.  xxxix.  s,  117., 
which  is  embodied  in  9  G.  4.  c,  xcviii.  by  the  first 
section  of  that  act.     Then,  secondly,  an  attempt  is 
made  to  avoid  the  operation  of  that  clause  by  applying 
for  a  mandamus  to  the  justices  to  enter  up  the  verdict 
according  to  what  is  assumed  to  be  its  legal  effect.  The 
undertakers  wish  to  have  the  decision  of  the  jury  re- 
viewed by  this  Court ;  but  the  act  9  G.  4.  r.  xcviii.  s.  20. 
expressly  says  that  the  verdict  of  such  jury  and  the 
judgment  to  be  thereon  pronounced    shall  be  binding 
and  conclusive,  to  all  intents  and  purposes."    The  only 
ground  shewn  for  this  application  is  excess  in  the  da- 
mages ;  that  was  a  matter  to  be  dec/ded  at  the  sessions; 
and  if  the  sessions  have  not  exceeded  their  jurisdiction, 
this  court  cannot  interfere.    These  are  acts  of  parliament 
introduced  by  the  undertakers  themselves ;  such  acts  are 
to  be  considered  (as  Lord  Eldon  said  in  Blakemore  v- 
The  Glamorganshire  Canal  Navigation  {a) )  "in  the  light 
of  contracts  made  by  the  legislature,  on  behalf  of  every 
person  interested  in  any  thing  to  be  done  under  them :  " 
and  those  who  procure  them  to  be  made  must  be  held 

(n)  I  Mylne  ^  Kceuy  162. 
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18S4<.       to  a  strict  observance  of  them.    The  verdict  is  not 
'      shewn  to  be  erroneous.    The  Railway  Company  were 

The  King  ^  J  J 

against       entitled  to  assume  that  the  whole  of  the  land  would  be 

'he  Justices  of  i      >.t     •      •  ax 

the  West      taken  from  them  if  the  Navigation  Company  obtained 
Yorkshire,    the  right  to  it.    The  notice  originally  given  by  the 
latter  was  of  an  intention  to  take  the  land,  and  not 
merely  to  make  a  tunnel. 


Sir  James  Scarlett^  F.  Pollock,  Milner,  Wiglitman, 
and  P.  Heyxsoood,  contra.  The  jury  had  no  right  to 
assess  any  sum  for  damages  in  this  case.  The  twentieth 
section  of  9  G.  4.  c,  xcviii.  empowers  juries  to  deter- 
mine only  what  shall  be  paid  for  purchase-money,  and 
for  damage  done,  and,  if  recurring  damages  shall  have 
been  occasioned  which  the  undertakers  cannot  remedy, 
to  give  a  sum  which  will  cover  such  damage.  They  are 
not  authorised  to  make  a  speculative  award  for  damage 
where  none  may  ever  happen;  but  if  a  particular 
damage  has  been  occasioned,  which  by  its  nature  is 
likely  to  produce  injury  from  time  to  time,  they  may  then 
give  reasonable  compensation ;  as,  for  instance,  if  a  drain 
has  been  obstructed,  by  reason  of  which  the  land  will  be 
overflowed  in  high  floods,  although  such  an  event  may 
not  happen  for  several  years.  Then,  supposing  the  jury 
to  have  done  wrong  in  this  respect,  what  is  the  remedy  ? 
Sects.  117.  of  1  G,  4.  c,  xxxix.,  taking  away  the  certiorari, 
is  not  re-enacted  by  9  G.  4.  c.  xcviii.  s,  1.  That  section 
only  incorporates  the  powers  and  provisions  of  the 
former  statute  so  far  as  to  keep  in  force  the  clauses 
necessary  for  the  making,  completing,  and  preserving 
of  the  cuts,  railways^  and  other  works  contemplated  by 
the  new  act,  and  for  otherwise  carrying  the  purposes  of 
that  act  into  execution.  At  all  events,  a  certiorari  cannot 

be 
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be  taken  away  by  doubtful  words.   Rex  v.  Terret  (a),  and  1834. 
Bex  V.  Abbott {b),  are  cases  similar  to  the  present,  in  which  ^ 
it  was  held  that  enactments  in  prior  statutes,  taking  against 

The  Justices  of 

away  certiorari,  were  not  incorporated  in  subsequent      the  West 

acts  by  general  clauses  of  reference.    The  clause  in  the  Yorkshire. 

twentieth  section,  which  makes  the  verdict  and  judgment 

at  sessions  binding  and  conclusive  "  against  all  bodies 

politic,  corporate,  or  collegiate,  and  all  other  persons 

whomsoever,"  is  introduced  for  the  purpose  of  making 

such  decision  available  against  bodies,  and  individuals 

(as  infants,  femes  covert,  and  others),  who,  but  for  such 

a  provision,  would  not  have  been  bound,  but  not  to 

render  a  judgment  conclusive,  which  is  invalid  in  itself. 

If,  however,  the  certiorari  is  taken  away,  a  mandamus 

is  the  only  remedy,  and  ought  to  be  awarded,  for  the 

purpose  of  making  the  proceedings  conformable  to  law, 

if  the  clerk  of  the  peace  has  entered  a  verdict  which  is 

absurd  and  contrary  to  the  statute.    The  verdict,  if 

entered  up  in  the  original  words,  would  have  been  a 

nullity  as  to  the  future  damages :  the  defect  is  concealed 

by  the  mode  of  entry,  but  that  is  no  reason  that  the 

mandamus  should  not  go.    ^Williams  J.  A  mandamus 

goes  to  set  an  inferior  jurisdiction  in  motion,  where  it  has 

refused  to  entertain  the  subject-matter  in  question,  but 

not  to  direct  them  as  to  doing  a  particular  thing,  which  ' 

assumes  that  they  would  not  otherwise  do  it  according 

to  their  duty.    A  mandamus  goes  to  compel  overseers 

to  make  a  rate,  but  not  to  make  an  equal  rate.]    In  the 

case  alluded  to  (c),  if  an  unequal  rate  had  been  made, 

the  parties  aggrieved  would  have  had  a  further  remedy 

(a)  2  T.  R.  735.  (b)  2  Doug.  553.  note, 

(c)  See  Rex  v.  Batmsiable,  1  ]5arnard.  IC  B.  137.  S.  C  Foley'' s  Law^ 
oj"  the  Poor  and  Cases,  p,  26.  3d  ed. 

by 
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1834.      by  appeal.    Here  there  is  no  further  remedy.   And  the 
^  "      parties  making  this  application  do  not  call  upon  the  jus- 
against      tices  to  exercise  a  judgment,  but  merely  to  do  a  minis- 

The  Justices  of  i     .        r.       i  t  7  t 

the  West  terial  act.  Jbuppose  the  jury  round  a  verdict  for  10/.,  and 
"^'rkshire.  the  sessions  entered  a  verdict  and  judgment  for  20/., 
the  parties  could  only  come  to  this  Court  for  a  remedy, 
and  the  case  would  be  like  the  present :  it  could  not  be 
said  that  the  Court  ought  not  to  interfere.  The  jury  here 
have  negatived  any  present  damage,  and  therefore  the 
words  of  9  G,  4.  c,  xcviii.  s.  20.,  "  the  future  continu- 
ance of  any  recurring  damages  which  shall  have  been  so 
occasioned  as  aforesaid,"  are  totally  inapplicable,  and 
that  part  of  the  verdict  which  has  been  entered  up  as 
founded  upon  them  is  inconsistent  with  the  rest.  The 
verdict  should  have  been  entered  either  in  the  words 
used  by  the  jury,  or  according  to  their  legal  effect.  It 
was  not  necessary  here  that  the  supposed  damage 
^  should  have  been  assessed  prospectively,  for  it  is  clear 

from  9  G.  4.  c,  xcviii.  s.  26.,  that  parties  injured  may 
take  steps  for  obtaining  compensation  under  the  act  at 
any  time  when  damage  actually  accrues,  only  giving  the 
proper  notice.  [  Williams  J.  Is  it  certain  that  a  sub- 
sequent session  would  have  jurisdiction  to  do  what  you 
now  require  ?]  They  would  have  power  over  their  own 
record,  at  least  under  the  order  of  this  Court;  or  if  it 
were  necessary,  this  Court  might,  perhaps,  remove  the 
objection  by  causing  continuances  to  be  entered.  It 
may,  however,  be  the  proper  course  that  the  mandamus 
should  go  to  the  clerk  of  the  peace,  whose  duty  it  is  to 
make  up  the  record. 


Lord  Denman  C.  J.  The  first  question  is,  whether  a 
certiorari  lies  in  this  case  ?   The  statute  1  G.  4.  c,  xxxix. 

has 
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has  a  clause  taking  it  away  in  the  strongest  and  most  1834. 
general  terms.    [His  Lordship  here  read  the  1 17th     ^^e  Kino 
section.]    Then  the  act  9G.  4.  c.xcviii.  5.1.,  reciting  fl^wVisi 

^  _     °  The  Justices  of 

the  previous  statute,  embodies  all  the  powers,  provisions,      the  Wcs^ 
exemptions,  rules,  remedies,  regulations,  penalties,  for-  Yorkshikp, 
feitures,  articles,  matters,  and  things  whatsoever,  therein 
contained.    It  is  impossible  to  say  that  the  provision  in 
section  117.  of  the  former  act  is  not  included  among  the 
"  articles,  matters,  and  things  "  declared  to  be  in  force 
for  the  purposes  of  this.    Then,  can  we  supply  by 
mandamus  what  cannot  be  effected  by  certiorari  ?  When 
this  application  was  first  made,  the  amount  of  the 
damages,  and  the  manner  in  which  the  case  was  left  to 
the  jury  by  the  chairman,  made  the  Court  willing,  if  it 
had  been  in  their  powfer,  to  correct  the  proceeding  at 
sessions.    I  should  have  been  happy  if  we  could  have 
done  so.    But,  in  the  first  place,  looking  to  the  nature 
of  the  powers  vested  in  this  Court,  we  must  take  care 
that  we  do  not,  by  a  side-wind,  repeal  those  clauses  of 
the  acts  in  question  by  which  the  certiorari  is  taken 
away;  and  that,  in  my  opinion,  we  should  do,  if  we 
granted  a  mandamus  for  overhauling  the  proceedings  at 
sessions,  and,  in  effect,  if  we  thought  them  wrong, 
quashing  them.    And  then  another  question  is,  if  the 
jury  have,  in  facj;,  done  any  thing  which  we  could  say 
they  had  no  right  to  do.     Now  supposing  that  there  is 
an  item  which  they  have  improperly  taken  into  consider- 
ation, either  their  finding  as  to  that  must  be  regarded 
as  a  part  of  the  ground  upon  which  they  have  given 
their  general  verdict,  and  therefore  as  inseparable  from 
that  verdict,  or  it  must  form  a  divisible  item.    If  it  is  to 
be  looked  upon  as  merely  shewing  a  matter  improperly 
taken  into  account  by  the  jury,  and  which  has  had  the 

effect 
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1834.       effect  of  raising  the  amount  of  damages,  it  is  clear 
^        to  me  that  we  cannot  interpose:  we  may  be  sorry  for 
against       it;  but  the  jurv  is  the  tribunal  to  which  these  parties 

The  Justices  of  ,  ^ 

the  West     are  referred  by  the  act  which  they  have  themselves 

Riding  of  iii  I'li-  i 

Yorkshire,  procured,  and  they  must  abide  by  its  decision.  If, 
on  the  other  hand,  the  opinion  which  the  jury  have 
expressed  as  to  this  item  is  to  be  considered  as  a 
distinct  part  of  their  verdict,  then,  assuming  it  to  be 
unwarranted  by  the  statute,  the  verdict,  so  far,  will  be 
a  nullity,  and  will  produce  no  consequence ;  it  will  be 
like  a  warrant  void  for  want  of  jurisdiction.  In  this 
view  of  the  case,  therefore,  there  can  be  no  necessity  for 
the  Court  to  interfere.  If  the  finding  as  to  prospective 
damage  be  a  nullity,  the  navigation  company  can  enter 
upon  the  land,  on  paying  the  6/.,  without  the  assistance 
of  the  Court;  if,  on  the  other  hand,  it  was  legal,  we  can 
have  no  authority. 

LiTTLEDALE  J.  I  havc  not  the  least  doubt  that  the 
certiorari  is  taken  away :  I  do  not  see  how  stronger 
words  could  have  been  used  than  are  found  in  9  G.  4. 
c.  xcviii.  5.  1.  Mr.  Dealtri/  refers  us,  on  this  point,  to  a 
similar  case,  Rex  w.  Fell  (a).  To  grant  a  mandamus 
would  be  in  effect  compelling  the  justices  at  sessions  to 
do  what  we  have  no  right  to  do  here^  and  getting  rid, 
by  a  side  wind,  of  the  clauses  which  take  away  the  cer- 
tiorari. Independently  of  these  objections,  I  think  this 
Court  has  no  jurisdiction.  The  justices  at  sessions  are 
directed  to  give  judgment  for  such  purchase-money  as 
shall  be  assessed  by  the  jury.  What  right  have  we  to 
say  that  they  shall  give  judgment  according  to  what  is 


(a)  \B.^Ad.5^0, 


termed 
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termed  the  legal  effect  of  the  verdict?   They  must  give  1834. 
it  according  to  the  finding,  as  the  act  requires.    If  the  ^ 
assessment  of  future  damages  is  void,  as  to  which  I  give  against 

...  ,  The  Justices  of 

no  opmion,  it  can  be  treated  as  a  nuihty.  the  West 


Taunton  J.  I  am  of  the  same  opinion.  I  have  no 
doubt  that  the  certiorari  is  taken  away.  As  to  the 
objection  taken  to  the  entry  made  at  sessions,  if  there  is 
a  vice  in  the  proceedings,  it  appears  on  the  face  of  them, 
and  may  be  taken  advantage  of  hereafter  if  an  attempt 
is  made  to  enforce  the  full  compensation. 


Riding  of 

YOKKSHIRE. 


Williams  J.  I  am  of  the  same  opinion,  and  I  wish 
that  the  prospective  finding  of  the  jury  may  prove  to  be  a 
nullity.  The  certiorari  is  taken  away  by  the  first  statute, 
and  continued  to  be  taken  away,  if  I  may  use  the  ex- 
pression, by  the  second.  If  we  granted  a  mandamus  to 
the  justices  it  would  be,  not  to  exercise  a  discretion,  but 
to  exercise  it  in  a  particular  manner.  And  no  sufficient 
authority  has  been  given  to  shew  that  one  set  of  jus- 
tices in  session  having  taken  upon  themselves  to  execute 
the  act,  others,  at  a  subsequent  session,  can  revoke  their 
proceeding. 

Lord  Denman  C.  J.,  and  Littledale  and  Taun- 
ton Js.,  desired  to  be  understood  as  not  deciding  whe- 
ther the  verdict  was  a  nullity  or  otherwise. 

Rule  discharged. 
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1834.. 


Friday,  Ferguson  amtTisC  Sprang, 

May  30th.  ^ 

On  demurrer     T^ECL ARATION,  in  debt.  Stated  that  by  indenture 

to  a  declaration    -"-^  if,  t    i  -    -f^  i       i  iph/tt 

framed  on  a  between  defendant  and  plamtiir,  dated  23d  ot  March 

iTin'^S^ms^r^  1833,  defendant,  in  consideration  of  200/.,  the  receipt 
annuky^of  20"   thereof,  and  that  the  same  was  in  full  for  the  purchase 

for  sixty  years  annuity  or  clear  yearly  sum  of  20/.  therein  men- 

tor the  price  of  *'  ^ 

200;.,  the  Court  tioned,  defendant  thereby  acknowledged,  the  said  de- 
will  not  infer  .      .  *^  ^ 
usury.            fendant  did  give,  grant,  bargain,  sell,  and  confirm  to 

plaintiff,  his  executors,  &c.  for  the  term  of  sixty  years  to 
be  computed  from  the  day  of  the  date  of  the  indenture, 
one  annuity  or  clear  yearly  rent-charge  of  20/.  to  be 
charged  and  chargeable  upon,  and  issuing  and  payable 
out  of,  certain  messuages,  &c. ;  to  have,  hold,  receive, 
&c.  the  same  to  plaintiff,  his  executors,  &c.  thenceforth 
for  and  during  the  term  of  sixty  years,  by  even  half- 
yearly  payments  on,  &c.  in  every  year,  the  first  half- 
yearly  payment  to  be  made  on  the  19th  of  February  next 
ensuing  the  date  of  the  indenture.  And  defendant,  for 
himself,  his  heirs,  executors,  &c.,  did  covenant  to  plain- 
tiff, his  executors,  &c.  that  he,  defendant,  his  heirs,  &c. 
should  and  would  well  and  truly  pay  to  plaintiff,  his 
executors,  &c.  during  all  the  said  term  of  sixty  years, 
the  said  annuity  or  yearly  rent-charge  of  20/.  &c. 
General  demurrer  and  joinder. 

A^BecJceity  in  support  of  the  demurrer.  This  con- 
tract, if  upheld,  will  give  the  plaintiff  more  than 
5  per  cent,  and  his  principal  by  the  end  of  the  sixty 
years.     In  Doe  dem*  Grimes  v.  Gooch  (a),  Bayley  J. 


(a)  55.  ^Ald,  666. 


distin- 
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distinguished  between  annuities  for  life  and  annuities  1834. 
for  years;   and  speaking  of  the   latter  he   said, — 

'  .  .  .  Fergusoh 

"  There  is  no  case  in  which  such  an  annuity  has  been  against 
held  not  to  be  usurious,  where,  on  calculation,  it 
appeared  that  more  than  the  principal,  together  with 
legal  interest,  is  to  be  received."  In  Fereday  v.  Wight- 
*wick{a\  Sir  Jok?i  Leach  M.  R.  held  such  an  annuity 
to  be  usurious.  In  some  earlier  cases,  indeed,  as  Tan- 
Jield  V.  Mnch  [b),  a  contrary  doctrine  seems  to  have  pre- 
vailed. The  old  cases  are  collected  in  Comyn  on  Usury, 
part  i.  ch.  2.  sect.  5.  {c) ;  and  in  some  of  them  a  con- 
tract for  an  annual  payment  for  a  definite  time,  not  being 
expressly  upon  a  loan,  seems  to  have  been  considered 
necessarily  a  fair  purchase.  But  the  present  is,  in  fact, 
a  contract  to  repay  a  loan  of  200/.  by  120  instalments 
of  10/.  In  Holland  v.  Pelham  (d),  Bayley  B.  said,  that 
to  make  the  transaction  in  question  not  a  loan,  the 
principal  should  be  in  hazard,  as  between  the  borrower 
and  lender.  That  cannot  be  pretended  here.  In  Murray 
V.  Harding  {e\  De  Grey  C.  J.  said  that,  to  constitute 
an  usurious  contract,  there  must  be  a  loan,  and  illegal 
interest :  and  he  shewed  that  a  real-hazard  was  necessary 
to  prevent  the  transaction  from  being  a  loan.  Now  here 
the  principal  is  in  no  danger,  and  is  to  be  repaid  at  all 
events.  It  is  true  that  in  Doe  dem»  Grimes  v.  Gooch  (g) 
it  was  left  to  the  jury  to  say  whether  the  contract  was 
usurious ;  but  there,  as  it  was  urged  in  argument,  the 
contract  was,  on  the  face  of  the  deeds,  a  fair  purchase : 
here  the  objection  is  on  the  face  of  the  indenture  set 
forth  in  the  declaration ;  and,  therefore,  the  question  is 
properly  raised  by  demurrer.. 

(a)  1  Russ.  4c  M.  50.       (b)  Cro.  Eliz.  27.  S.C.  1  And.  121,,  pi.  169* 
(c)  Page  42.,  &c.  (d)  1  Cr.  ^  J.  580. 

(e)  2  W.  Bl.  862.  {g)  5£.  ^  Aid.  664. 

Vol.  I.  Q  q  Piatt 
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1834.  Piatt  contra.  This  is  not  a  loan.  In  Doe  dem. 
Grimes  v.  Gooch  {a),  it  was  found  by  the  jury  that  the 

Fergusok 

against  contract  was  substantially  a  loan.  \^Taunton  J,  I  have 
always  understood  the  distinction  to  be  between  trans- 
actions in  which  the  principal  was  risked,  and  those  in 
which  it  was  not  risked ;  how  is  it  risked  here  ?]  The 
existence  of  risk  certainly  is  one  circumstance  from 
which  the  non-usurious  nature  of  the  contract  may  be 
inferred;  but  the  converse  is  not  necessarily  true.  It 
must  be  admitted  that  there  is  no  risk  in  the  pre- 
sent case.  But,  on  the  record,  nothing  appears  be- 
sides a  purchase  of  sums  to  be  paid  annually.  There 
is  no  legislative  provision  making  such  an  annuity 
usurious.  The  defendant,  at  the  most,  ought  to  have 
pleaded  that  the  grant  was  usurious,  as  a  fact  to  go  to 
a  jury.  Even  a  plea,  that  in  consideration  of  a  payment 
of  200/.  the  defendant  had  agreed  to  grant  20/.  per 
annum  for  sixty  years,  would  be  bad,  for  want  of  a 
positive  averment  of  usury. 

A' Beckett  in  reply.  In  Marsh  v.  Martindale  {b),  a 
contract  was  held  to  be  usurious,  where  the  jury  found 
the  facts  of  the  transaction,  and  negatived  a  knowledge 
of  the  illegality  by  the  plaintiff;  and  Lord  Alvanlei/  C.  J., 
in  his  judgment,  refers  to  an  opinion  of  Eyre  C.  J.,  that 
the  mere  length  of  the  date  of  a  bill  afforded  a  pre- 
sumption that  it  was  a  cover  for  a  loan.  In  Fereday  v. 
•  Wightmck  (^r),  it  was  sworn  that  the  contract  was  for 

an  annuity;  and  yet  the  transaction  was  held  by  the 
Master  of  the  Rolls  to  be  usurious. 

Lord  Denman  C.  J.    The  question  is,  whether  there 
ought  to  be  a  plea  averring  usury,  so  that  the  Court 

{a)  3B.^  All  664.      (6)  5  B.  ^  P.  154.      (c)  1  Russ.  ^  M.  50. 

should 
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should  be  bound  to  notice  the  fact.  The  Master  of  the 
Rolls  unites  the  functions  of  judge  and  jury:  but 
we  cannot  assist  an  equivocal  state  of  facts.  It  appears 
to  me  that  the  transaction  is  not,  on  the  face  of  it, 
necessarily  void.  Instalments  are  made  payable  for  a 
long  course  of  years,  and  interest  will  be  due  on  all  that 
remains  unpaid.  The  effect  of  this  is  a  matter  of  calcu- 
lation, upon  which  the  opinion  of  a  jury  should  be 
taken.  If  they  were  to  find  the  transaction  to  be 
merely  a  cloak  and  device  for  usury,  it  would  be  bad  ; 
but  it  would  be  otherwise  if  they  said,  looking  to  the 
value  of  the  annuity  granted,  that  the  transaction  was 
a  boni  fide  contract  for  an  annuity.  The  Court  cannot 
determine  this. 

LiTTLEDALE  J.  I  do  not  Say  what  a  jury  might  find, 
if  issue  were  joined  on  a  plea  of  usury.  But  we  cannot 
say  that  the  deed  is,  on  the  face  of  it,  usurious.  It  is 
clear  that  the  plaintiff,  as  he  does  not  receive  back  his 
principal,  is  entitled  to  more  than  five  per  cent,  per 
annum.  In  a  certain  number  of  years  that,  as  fixed  by 
the  present  agreement,  may  amount  to  more  than  the 
principal  with  five  per  cent.  But  we  cannot  take  judicial 
notice  that  the  money  ultimately  received  will  exceed 
the  principal  and  legal  interest. 

Taunton  J.  For  a  long  time,  the  impression  on 
my  mind  was  the  reverse  of  my  present  opinion.  I 
accede  to  the  suggestion  of  my  brother  Littledale.  The 
purchase  money  is  parted  with.  At  the  end  of  the 
sixty  years,  there  is  an  end  of  both  purchase  money 
and  interest.  The  creditor  is  therefore  entitled  to  re- 
ceive more  than  what  would  be  legal  interest  on  a  loan 
Q  q  2  of 


1834^. 

Fekc.oson 
against 
Sprang. 
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Sprang. 


1834.       of  so  much.    The  objection  is  that,  in  the  sixty  years, 
this  payment  of  20/.  would  produce  more  than  the  prin- 

Fergusok  '    *^  ^  ^ 

against       cipal  and  interest.    But  the  Court  cannot  judicially 
calculate  the  excess  ;  it  is  matter  for  a  jury. 

Williams  J.  concurred. 

Judgment  for  the  plaintiff. 


Friday^ 
May  50th. 


Cumberland  against  Planche. 


A  person  to 
whom  the  copy- 
right of  a 
dramatic  piece 
has  been  as- 
signed, pre- 
viously to,  and 
within  ten  years 
of,  the  passing 
Stat.  3  & 
4  IV,  4.  c.  15. 
(10th  June 
18-33),  is  an 
assignee  within 
that  clause  of 
the  act  which 
gives  to  the 
author's  as- 
signee, in  the 
case  of  a  dra- 
matic work 
published 
within  ten 
years,  the  sole 
liberty  of  re- 
presenting it. 


^^CTION  upon  the  case.  Issue  having  been  joined, 
an  order  was  made  by  Parke  J.,  under  stat.  3  and 
4?  JV.  4.  c.  42.  s.  25.  by  consent  of  the  parties,  that  the 
facts  should  be  staled  for  the  opinion  of  the  Court  in  a 
special  case ;  which  was  as  follows  :  — 

The  plaintiff  is  a  bookseller  and  publisher  in  London, 
The  defendant  is  the  author  of  a  farce,  called  the  Green^ 
e7/ed  Monster,  composed,  printed,  and  published  within 
ten  years  before  the  passing  of  the  act  3  &  4  W.  4. 
c.  15.  (royal  assent,  10th  June  1833),  entitled  "  An  act  to 
amend  the  laws  relating  to  dramatic  literary  property."  («) 

On 

(a)  The  first  section  of  the  act  is  as  follows  :  —  "  Whereas,  by  an  act 
passed  in  the  fifty-fourth  year  of  the  reign  of  his  late  Majesty  King 
George  the  Third,  intituled,  An  act  to  amend  the  several  acts  for  the 
encouragement  of  learning,  by  securing  the  copies  and  copyright  of 
jmnted  books  to  the  authors  of  such  books,  or  their  assigns,  it  was 
amongst  other  things  provided  and  enacted,  that  from  and  after  the  pass- 
ing the  said  act,  the  author  of  any  book  or  books  composed,  and  not  printed 
or  published,  or  which  should  thereafter  be  composed  and  printed  and  pub- 
lished, and  his  assignee  or  assigns,  should  have  the  sole  liberty  of  printing 
and  reprinting  such  book  or  books  for  the  full  term  of  twenty-eight  years, 
to  commence  from  the  day  of  first  publishing  the  same,  and  also,  if  the 
author  should  be  living  at  the  end  of  that  period,  for  the  residue  of  his 
natural  life :  And  whereas  it  is  expedient  to  extend  the  provisions  of  the 

said 
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On  the  1st  of  November  1828  the  defendant,  by  an  ISS^. 
instrument  under  seal  (a  copy  of  which  was  annexed  to  _ 

^  *'  CUMBERFAND 

this  case),  assigned  to  the  plaintiff  for  a  valuable  con-  against 
.....  .  Planch^. 

sideration  all  his  right,  title,  and  interest  whatsoever  in 
the  copyright  of  the  said  farce. 

Previously  to  that  assignment,  the  defendant  duly 
granted  to  the  proprietors  of  the  HaymarJcet  Theatre 
for  a  valuable  consideration  the  right  of  representing 
the  said  farce  at  that  theatre,  and  the  same  had  been 


said  act ;  be  it  therefore  enacted  by,  &c. ,  That  from  and  after  the  passing 
of  this  act  the  author  of  any  tragedy,  comedy,  play,  opera,  farce,  or  any 
other  dramatic  piece  or  entertainment,  composed,  and  not  printed  and 
published  by  the  author  thereof  or  his  assignee,  or  which  hereafter  shall 
be  composed,  and  not  printed  or  published  by  the  author  thereof  Or  his 
assignee,  or  the  assignee  of  such  author^  shall  have  as  his  own  property 
the  sole  liberty  of  representing,  or  causing  to  be  represented,  at  any  place 
or  places  of  dramatic  entertainment  whatsoever,  in  any  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  in  the  Isles  of  Man,  Jersey,  and 
Guernsey^  or  in  any  part  of  the  British  dominions,  any  such  production 
as  aforesaid,  not  printed  and  published  by  the  author  thereof  or  his  as- 
signee, and  shall  be  deemed  and  taken  to  be  the  proprietor  thereof ;  arid 
that  the  author  of  any  such  production,  printed  and  published  within  ten 
years  before  the  passing  of  this  act  by  the  author  thereof  or  his  assignee, 
or  which  shall  hereafter  be  so  printed  and  published,  or  the  assignee  of 
sUdh  author,  shall,  from  the  time  of  passing  this  act,  or  from  the  time  of 
such  publication  respectively,  until  the  end  of  twenty-eight  years  from  the 
day  of  such  first  publication  of  the  same,  and  also,  if  the  author  or 
Authors,  or  the  survivor  of  the  authors,  shall  be  living  at  the  end  of  that 
period,  during  the  residue  of  his  natural  life,  have  as  his  own  property  the 
sole  liberty  of  representing,  or  causing  to  be  represented,  the  same  at  any 
such  place  of  dramatic  entertainment  as  aforesaid,  and  shall  be  deemed 
and  taken  to  be  the  proprietor  thereof:  Provided  nevertheless,  that  nothing 
in  this  act  contained  shall  prejudice,  alter,  or  affect  the  right  or  authority 
of  any  person  to  represent  or  cause  to  be  represented,  at  any  place  or 
places  of  dramatic  entertainment  whatsoever,  any  such  production  as 
aforesaid,  in  all  cases  in  which  the  author  thereof  or  his  assignee  shall, 
previously  to  the  passing  of  this  act,  have  given  his  consent  to  or 
authorised  such  representation,  but  that  such  sole  liberty  of  the  author  or 
his  assignee  shall  be  subject  to  such  right  or  authority." 

Q  q  S  frequently 
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1834.  frequently  represented  and  performed  there,  a  manu- 
_  ""^     "      script  copy  of  the  said  farce  having  been  delivered  by 

Cumberland  r  o  j 

against^      iI^q  defendant  to  the  said  proprietors  for  that  purpose ; 

PLANCHE. 

which  circumstances  were  known  to  the  plaintiff  before 
he  contracted  with  the  defendant  for  the  purchase  of 
the  said  copyright.  But  the  defendant,  after  granting 
the  right  of  representation  at  the  Haymarlcet  Theatre, 
still  possessed  the  right  of  representing  or  authorising 
the  representation  of  the  farce  at  any  other  theatre  at 
his  pleasure. 

After  the  passing  of  the  act  above-mentioned  (and 
within  twelve  months  before  the  commencement  of  this 
suit),  the  defendant,  claiming  to  be  the  person  entitled 
by  virtue  of  the  act,  without  the  consent  of  the  plaintiff, 
caused  the  said  farce  to  be  represented  for  profit  at  a 
place  of  dramatic  entertainment  in  England  other  than 
the  HaymarJcet  Theatre* 

The  plaintiff  admitted  that,  before  the  passing  of  the 
said  act,  printed  dramatic  copyright  pieces  were  con- 
stantly represented  at  different  theatres  without  the 
consent  of  any  person,  and  the  consent  of  the  assignee 
of  the  copyright  of  such  dramatic  pieces  was  not  ne- 
cessary, and  was  not  given  or  required,  to  the  repre- 
sentation ;  and  pieces  performed  and  not  printed  were 
sometimes  surreptitiously  obtained  for  the  purpose  of 
representation  at  theatres,  and  represented  without  con- 
sent, in  the  country,  but  not  in  London  or  within  ten 
miles  thereof. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  plaintiff^  by  virtue  of  the  said  assignment, 
was  the  assignee  of  the  author  within  the  meaning  of  the 
act,  and  entitled  to  the  liberty  of  representing  the  said 
farce  at  places  of  dramatic  entertainment,  subject  to 

the 
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the  right  or  authority  of  the  proprietors  of  the  Hay'  1834. 
marJcet  Theatre  to  represent  the  farce  there.     If  the 

Cumberland 

Court  should  be  of  opinion  that  the  plaintiff  was  such  against^ 

Planche. 

assignee,  it  was  agreed  that  judgment  should  be  entered 
for  the  plaintiff  for  one  shilling  damages;  but  if  the 
Court  should  be  of  a  contrary  opinion,  a  nolle  prosequi 
was  to  be  entered. 

The  assignment,  of  which  the  copy  was  annexed  to 
the  case,  was  of  all  the  author's  right,  &c.  in  the  copy- 
right of  the  farce,  and  of  an  opera,  with  the  songs  and 
printed  stock  thereof,  and  of  all  and  every  the  defend- 
ant's right,  title,  and  interest  whatsoever  in  the  copy- 
rights of  another  farce,  and  another  dramatic  piece,  "  to 
have  and  to  hold  the  aforesaid  four  copyrights  to  the 
said  John  Cumberland^  his  executors^  &c.  as  his  and 
their  absolute  property." 

F,  Pollock  for  the  plaintiff.  There  are  two  questions 
in  this  case:  first,  whether  the  assignee  of  the  author 
have  the  same  rights  as  the  author  himself  would  have 
had;  secondly,  whether  the  author  could  have  prevented 
the  representation  of  the  piece  at  any  other  than  the  Hay^ 
market  Theatre.  The  first  section  of  stat.  3  &  4  4. 
c.  15.  gives  to  the  author,  or  his  assignee,  the  sole  right 
of  representation,  subject  to  any  permission  given  by  the 
author,  or  his  assignee,  previously  to  the  passing  of  the 
act.  In  the  present  case,  therefore,  the  author  or  his 
assignee  had  the  sole  right  of  representation,  subject  to 
the  permission  granted  to  the  Haymarket  Theatre.  Then 
is  the  plaintiff  the  author's  assignee,  in  the  sense  in  which 
the  word  is  used  in  the  statute  ?  The  first  section  recites 
Stat.  54  G.  3.  c.  156.  s.  4.,  and,  in  the  part  recited,  assignee 
must  mean  assignee  of  the  copyright,  for,  at  the  time  of 
Q  q  4  passing 
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ISS^.      passing  the  act  of  54  G.  3.,  there  was  nothing  else  to 
assign.    Now  the  first  section  of  stat.  3  &  4<      4.  c.  15. 

Cumberland 

against       must  use  the  word  "  assignee,"  in  the  enacting  part,  in 

Fla»ch£.  ^  ... 

the  same  sense  in  which  it  is  used  in  the  recited  part  of 
the  former  act.  The  plaintiff  is  therefore  the  assignee 
spoken  of  in  the  enactment  of  the  latter  statute.  In  Col- 
man  V.  Wathen  («),  it  was  held  that  a  dramatic  repre- 
sentation was  not  a  publication  within  stat.  8  Ann,  19.; 
and  in  Murray  v.  Elliston  {b\  the  representation  of  a 
play  previously  published  by  the  author,  was  held  to  be 
no  cause  of  action.  Therefore,  "  assignee,"  at  the  time 
of  passing  stat.  3  &  4  4.  c.  15.  could  mean  only  the 
assignee  of  the  right  of  publishing.  That  statute  also 
expressly  includes  productions  published  within  ten 
years  before  the  passing  of  the  act,  by  the  author  or 
his  assignee :  but  such  assignee  could  be  assignee  of  no 
more  than  the  copyright.  The  defendant  would  now 
have  had  the  right  of  restraining  every  one  from  repre- 
senting the  piece,  had  he  not  made  the  assignment,  or 
given  the  permission :  his  assignee  must  stand  in  the 
same  situation,  subject  to  the  permission,  which  gives  a 
right  expressly  protected  by  the  act.  The  statute  mani- 
festly gives  the  same  rights  to  author  and  assignee. 

Sir  James  Scarlett  for  the  defendant.  The  intention 
of  the  late  act  was  to  confer  a  new  privilege  upon  the 
author.  That  privilege  cannot  have  been  assigned  away 
by  the  author  before  he  possessed  it.  The  plaintiff  pur- 
chased merely  what  the  copyright  then  carried  with  it; 
and,  after  the  assignment,  down  to  the  time  of  the  act 
passing,  the  defendant  had  as  much  right  to  represent  the 

(fl)  5  T.  R.  345.  (h)  5B.  4;  Aid,  657. 

piece 
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piece  as  the  assignee,  or  any  other  pei'son.  Then  the  act  1634*, 


UMBERLAND 


publishing  to  the  author  of  books  thereafter  to  be  pub- 
lished, or  his  assignees;  the  stat.  41  G.  3.  c.  107.  s.  1. 


outlive  the  first  fourteen  years :  then  stat.  54  G.  3* 
c.  156.  s.  4.  (a)  extended  the  privilege  of  the  author  and 
his  assigns  to  twenty-eight  years  absolutely,  and  also,  if 
the  author  outlived  that  period,  to  the  remainder  of  the 
author's  life.  But  in  the  case  of  books  already  pub- 
lished, the  last-mentioned  act,  by  the  eighth  section  (3), 
gave  the  benefit  of  the  extension  of  copyright  to  the 
authors  of  such  books,  and  not  to  the  assignees.  [Lord 
Denma?i  C.  J.  mentioned  Brooke  v.  Clarke  (c),  and  White 
V.  Geroch  (t?)].  The  general  object  of  the  stat.  3  & 
4  W,4i.  c,  15.  was  to  encourage  genius;  and  therefore 
the  new  privilege  must  have  been  meant  to  be  conferred 

(a)  See  recital  in  stat.  3  &  4  W.  4.  c.  15.  s.  1.  ante,  p.  580.  note  (a). 

{b)  The  eighth  section  is  as  follows :  —  And  whereas  it  is  reasonable 
that  authors  of  books  already  published,  and  who  are  now  living,  should 
also  have  the  benefit  of  the  extension  of  copyright ;  Be  it  further  enacted. 
That  if  the  author  of  any  book  or  books  which  shall  not  have  been  pub- 
lished fourteen  years  at  the  time  of  passing  this  act  shall  be  living  at  the 
said  time,  and  if  such  author  shall  afterwards  die  before  the  expiration  of 
the  said  fourteen  years,  then  the  personal  representative  of  the  said  author, 
and  the  assignee  or  assigns  of  such  personal  representative,  shall  have  the 
sole  right  of  printing  and  publishing  the  said  book  or  books  for  the  further 
term  of  fourteen  years  after  the  expiration  of  the  first  fourteen  years : 
provided  that  nothing  in  this  act  contained  shall  aflfect  the  right  of  the 
assignee  or  assigns  of  such  author  to  sell  any  copies  of  the  said  book  or 
books  which  shall  have  been  printed  by  such  assignee  or  assigns  within  the 
first  fourteen  years,  or  the  terms  of  any  contract  between  such  author  and 
such  assignee  or  assigns." 


gave  another  fourteen  years  to  the  author,  if  he  should 


(cj  1  ^.  ^  Aid.  396. 


id)  2B,  ^  Aid.  298. 


on 
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1834.       on  the  author.     In  the  statutes  8  Ann,  c.  19.  and 
54?  G.  3.  c,  156.  it  is  quite  clear  that  the  word  assignee 

CUMBERLAKD 

against^      Hiust  denote  the  assignee  of  the  rights  which  those 

Planche, 

statutes  respectively  created ;  the  present  act  should  be 
interpreted  in  the  same  way. 

F.  Pollock  in  reply.  The  inference  from  the  intro- 
duction of  the  eighth  section  into  the  54  G.  3.  c.  156.  is 
in  favour  of  the  plaintiff ;  for  it  shews  the  legislature  to 
have  considered  that  the  author  of  a  work  previously 
published  would  not  have  the  extended  right  without  a 
specific  enactment;  and  that,  otherwise,  the  assignees 
would  have  taken  it  as  the  assignees  of  a  work  printed 
and  published  before  the  passing  of  that  act.  If  a 
copyright  were  assigned  since  the  late  act,  without  any 
reservation,  it  would  carry  with  it  the  right  of  repre- 
sentation. The  general  object  of  the  statute  3  &  4  4. 
c.  15.  was  to  protect  literary  property. 

Lord  Denman  C.  J.  It  appears  to  me  that  the 
plaintiff  is  the  assignee  spoken  of  in  the  late  act.  In 
the  early  part  of  the  act,  this  is  the  kind  of  assignee 
spoken  of;  for  it  is  the  only  kind  there  could  then  be. 
Had  such  an  extension  of  the  principle  been  contem- 
plated as  that  for  which  the  defendant  contends,  the 
parties  might  have  made  a  distinction ;  but  the  assignee 
here  takes  the  whole  right  of  the  author.  And  in  the 
run  of  the  ten  years,  this  will  not  injure  authors ;  for 
they  will  sell  for  a  price  including  the  new  privilege. 
The  interest  of  the  author  is  certainly  that  which  is 
principally  regarded  in  the  statute;  but  we  cannot  stretch 
the  meaning,  so  as  to  put  different  interpretations  upon 
the  word  "  assignee"  in  different  parts  of  the  statute. 

Little- 
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LiTTLEDALE  J.  I  am  of  the  same  opinion.  The  1834?. 
assignee  of  whom  the  act  speaks,  is  the  assignee  of  the 
copyright, — a  person  already  recognized  by  the  law.  against^ 
By  the  words  "  not  printed  or  published  by  the  author 
thereof  or  his  assignee,"  the  assignee  of  the  copyright 
must  be  meant.  So  again,  in  the  words  "  the  author  of 
any  such  production,  printed  and  published  within  ten 
years  before  the  passing  of  this  act  by  the  author  thereof 
or  his  assignee,"  the  meaning  must  be  the  same.  We 
cannot,  therefore,  say  that  "  assignee "  means  the 
assignee  of  the  privilege  created  by  the  act.  The 
author  may,  perhaps,  lose  some  privileges  by  this  con- 
struction; but  it  seems  to  me  that  the  legislature  in- 
tended to  give  the  right  of  representation  to  the  person 
entitled  to  the  copyright. 


Taunton  J.  concurred. 


Williams  J.  I  am  of  the  same  opinion.  We  have 
a  determinate  meaning  necessarily  given  to  the  word  in 
the  early  part  of  the  act. 

Judgment  for  the  plaintiff. 
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Fnday,        WiLLiAM  Hamblyn  Davies,  an  Infant,  by  John 

May  50th.  ,  .     -n.     ,  i  -r-  .       -.  . 

Davies,  his  rather  and  next  rriend,  against 
Mary  Williams,  Widow,  Jane  Williams, 
Spinster,  John  Williams,  George  Williams, 
Louis  Barree,  and  Elizabeth,  his  Wife,  for- 
merly Elizabeth  Williams,  Spinster,  and 
Sarah  Williams,  Spinster,  an  Infant. 


A.  settled        HTHE  Vice-Chancellor  sent  the  following  case  for  the 

lands,  of  which    J_        ^  ^ 

he  was  seised  opinion  of  this  Court :  — 

in  fee,  to  such 

uses  as  he  Michael  Williams,  being  seised  in  fee  of  the  messuage 

by°deedorwm,  and  hereditaments  next  mentioned,  by  indentures  of 
of  appointment,  l^ase  and  release,  bearing  date  respectively  the  23d  and 
himself foMife  ^^^^  ^^y^  March  1800,  the  release  being  made 
with  remainder  between  the  Said  Michael  Williams  of  the  first  part, 

over.    After-  ^ 

wards  A.  de-    John  Williams  Mansfield  of  the  second  part,  and  Samuel 

vised  all  his 

real  estates       Beunet  of  the  third  part,  in  consideration  of  the  natural 

whatsoever  and  ^     m  ' 

wheresoever,  love  and  aiiection  which  he  the  said  Michael  Williams 

estate,  right,  had  to  Thomas  Williams  and  Mary  Davies,  then  Mary 

Te^^rest^therdn,  WHUams,  his  children  by  Mary  his  late  wife  deceased, 

and  all  lease-  portioninoj  and  making  a  provision  for  them  in 

hold  premises  r  o  or 

whatsoever,  to  lifetime  of  the  said  Michael  Williams,  and  for 

which  he  might 

be  at  the  time    settling,  conveying,  and  assuring  of  the  capital  messuage 

of  his  decease  ^  ^  ^ 

entitled,  and     or  dwelling-house,  garden  and  premises  thereinafter 

all  his  house-  •        i        •  i      i  i  j 

holdfurni-  mentioned,  with  the  appurtenances,  to  the  uses,  and 
^&T.'(mTdr  upon  the  trusts  thereinafter  mentioned,  and  for  the 
and  personal     nominal  Consideration  therein  mentioned,  granted  and 

estate  what- 
soever and 

wheresoever^  upon  certain  trusts.  At  the  time  of  making  the  will,  and  also  at  the  time 
of  his  death,  A.  was  seised  in  fee  of  lands  besides  those  subject  to  the  power :  Held,  that 
the  devise  was  not  a  good  execution  of  the  power. 

released 
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released  unto  the  said  John  Williams  Mansfield^  and  to  1834. 
his  heirs  and  assigns,  all  that  capital  messuage  or  ^^^^ 
dwelling-house  and  garden  (here  followed  the  description  ^gainst 
of  the  parcels):  to  hold  the  same  premises  and  the 
appurtenances  unto  the  said  John  Williams  Mansjield^ 
his  heirs  and  assigns  for  ever,  to  the  use  of  the  said 
Samuel  Bennett  his  executors,  administrators,  and  assigns, 
for  the  term  of  500  years  thenceforth  next  ensuing, 
upon  certain  trusts  thereinafter  declared,  which  were 
for  raising  the  sum  of  400/.  to  be  paid  to  the  said 
Thomas  Williams  and  Mary  Davies,  then  Mary  Williams, 
at  the  time  therein  mentioned,  and  which  said  sum  has 
since  been  paid  off  and  discharged,  and  the  said  term  of 
500  years  duly  surrendered;  and  from  and  after  the 
expiration  or  other  sooner  determination  of  the  said 
term  of  500  years,  and  in  the  mean  time  subject  thereto, 
the  said  messuage  and  premises  were,  by  the  now  stating 
indenture  of  release,  limited  to  the  use  of  such  person  or 
persons,  and  for  such  estate  and  estates,  either  absolutely 
or  conditionally,  and  upon  such  trusts,  and  for  such 
intents  and  purposes,  and  under  and  subject  to  such 
powers,  provisoes,  conditions,  and  limitations,  and  with 
such  remainders  over,  and  subject  to  such  charges  or 
sums  of  money,  as  he  the  said  Michael  Williams,  at  any 
time  or  times  thereafter  during  his  natural  life,  by  any 
deed  or  deeds,  writing  or  writings,  to  be  by  him  sealed 
and  delivered  in  the  presence  of,  and  attested  by,  two  or 
more  credible  witnesses,  or  by  his  last  will  and  testa- 
ment in  writing,  or  any  writing  purporting  to  be  his  last 
will  and  testament,  to  be  by  him  signed,  sealed,  pub- 
lished, and  declared  in  the  presence  of,  and  attested  by, 
three  or  more  credible  witnesses,  or  by  any  codicil  or 
codicils  thereunto  annexed  or  declared  part  of  the  same, 

should 
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1834.  should  direct,  limit,  appoint,  devise,  give,  or  dispose; 
■^^^  and  in  default  of  such  direction,  limitation,  appointment, 
against      dcvise,  gift,  or  disposition,  and  as  to  such  part  or  parts 

Williams* 

of  the  said  premises  whereof  no  such  direction,  limit- 
ation, appointment,  devise,  gift,  or  disposition  should  be 
made,  and  until  such  direction,  &c.  (if  any  should  be 
made)  should  take  effect,  and,  in  case  any  such  should 
be  made,  when  and  so  soon  as  the  several  uses,  trusts, 
estates,  and  interests  thereby  directed,  &c.  should 
respectively  end  and  determine,  to  the  use  of  the  said 
Michael  Williams  for  his  life ;  and  after  his  decease  to 
the  use  of  the  said  Thomas  Williams  and  Mary  Davies^ 
then  Mari/  Williams,  as  tenants  in  common  in  tail,  with 
cross- remainders  between  them  in  tail;  remainder  to 
the  use  of  the  said  Michael  WilliamSi  his  heirs  and  as- 
signs for  ever. 

The  said  Thomas  Williams  died  in  February  1811, 
and  in  the  lifetime  of  the  said  Michael  Williams,  without 
issue,  leaving  the  said  Mary  Davies,  then  Williams, 
surviving  him,  and  no  recovery  was  suffered  by  the  said 
Thomas  Williams  of  the  hereditaments  comprised  in  the 
said  indenture  of  release. 

After  the  date  and  execution  of  the  said  indenture  of 
release,  the  said  Michael  Williams  intermarried  with  the 
defendant  Ma7y  Williams,  by  whom  he  had  five  chil- 
dren; namely,  the  defendants  Jane  Williams,  John  Wil- 
Hams,  George  Williams,  Elizabeth  Barree,  and  Sarah 
Williams;  and,  on  the  8th  of  January  1818,  the  said 
Michael  Williams  made  his  last  will  and  testament  in 
writing,  which  was  signed,  sealed,  published,  and  de- 
clared by  him  in  the  presence  of,  and  was  attested  by, 
three  witnesses.  And  the  said  will,  so  far  as  it  relates 
to  real  estates,  is  in  the  words  following: — "I  give, 

devise, 
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devise,  and  bequeath  all  my  real  estate  whatsoever 
and  wheresoever,  of  or  to  which  I  or  any  person  or 
persons  in  trust  for  me  am,  or  is,  or  are  seised 
or  entitled  for  any  estate  of  freehold  or  inheritance 
in  possession,  reversion,  remainder,  or  expectancy, 
with  their  and  every  of  the  appurtenances  thereto 
belonging,  and  all  my  estate,  right,  title,  and  interest 
therein,  and  also  all  leasehold  premises  whatsoever  of  or 
to  which  I,  or  any  person  or  persons  in  trust  for  me, 
am,  or  is,  or  are,  or  shall,  or  may  be  at  the  time  of  my 
decease,  seised,  possessed,  or  entitled,  for  any  term  or 
terms  of  lives,  or  years,  or  years  determinable  on  lives, 
with  their  appurtenances,  and  all  my  estate  and  interest 
therein,  or  which  I  may  have  therein  at  the  time  of  my 
decease,  and  also  all  my  household  furniture,  plate,  linen, 
and  china,  stock  in  trade,  book  debts,  sum  and  sums 
of  money  and  securities  for  money,  and  all  other  my 
real  and  personal  estate  whatsoever  and  wheresoever, 
unto  John  JRoidand,  Thomas  Bowen,  and  Richard 
Cragg,  their  heirs,  executors,  administrators,  and  as- 
signs, to  have  and  to  hold,  receive,  and  take  all  and 
singular  the  said  real  and  personal  estates  and  effects 
hereinbefore  devised  and  bequeathed,  unto,  and  to  the 
use  of,  and  by  them,  the  said  J.  i?.,  T.  B,,  and  R,  C, 
their  heirs,  executors,  &c.,  according  to  the  different 
natures,  tenure,  and  legal  qualities  thereof  respectively ; 
but,  nevertheless,  upon  the  trusts,  and  for  the  purposes 
hereafter  declared  of  and  concerning  the  same.'* 

After  declaring  the  trusts  of  the  testator's  personal 
estate,  which  were  for  the  benefit  of  the  defendants,  Mari/ 
Williams,  and  the  testator's  children  by  her,  the  will  pro- 
ceeded to  direct :  "  And  as  to,  and  for,  and  concerning 

all 


1834., 


Davies 
against 
Williams. 


592 


CASES  IN  TRINITY  TERM 


1 834.  all  and  singular  my  real  estate  hereby  devised,  it  is  my  will 
"~  that  the  said  trustees  and  the  survivors  and  survivor  of 

Davies 

against      them,  and  his  heirs,  do  and  shall  pay,  apply,  and  dispose 

Williams. 

of  the  net  yearly  rents,  issues,  and  profits  thereof,  into 
the  hands  of  my  said  dear  wife,  or  as  she  shall  by  note 
in  writing  direct,  or  otherwise  permit  or  authorise  her 
to  receive,  take,  and  retain  the  same,  without  account 
or  controul,  so  long  and  during  such  time  as  she  shall 
continue  my  widow  and  unmarried,  for  the  purposes 
hereinbefore  directed  as  to  the  dividends,  interest,  and 
proceeds  of  my  said  personal  estate;  but  in  case  my 
said  dear  wife  shall  marry  a  second  husband,  then, 
from  and  immediately  after  such  second  marriage,  that 
the  said  trustees  and  the  survivors  and  survivor  of  them, 
and  his  heirs,  do,  and  shall  pay,  apply,  and  dispose 
of  one  equal  third  part  only  of  such  rents,  issues,  and 
profits  of  my  said  real  estates  into  the  hands  of  my  said 
wife,  or  as  she  shall  by  note  in  writing  direct  for  the 
then  residue  of  her  natural  life,  in  lieu,  bar,  or  satis- 
faction of  all  such  dower,  thirds,  and  widow's  estate, 
as  she  shall  or  may  be  entitled  to,  of  and  in  all  or  any 
of  my  real  estate  which  I  have  been,  am,  or  shall,  or 
may  be  seized,  possessed,  or  entitled  to,  and  whereto 
dower,  thirds,  or  widow's  estate  is  incident ;  and  do  and 
shall  lay  out  and  invest  the  remaining  or  other  two 
third  parts  of  the  said  rents,  issues,  and  profits  in 
government  or  real  security  at  interest,  for  the  use 
and  benefit  of  ray  said  children  in  the  manner  herein- 
before directed  as  to  my  personal  estate ;  and  from 
and  immediately  after  the  decease  of  my  said  wife,  I 
will  and  direct  that  the  said  trustees,  and  the  survivors 
and  survivor  of  them,  and  his  heirs,  shall  stand  and 

be 
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be  seised  and  possessed  of  my  said  real  estate,  to  and  1834. 

for  the  use  of  my  said  children  now  living,  and  herein- 

before  named  fbeino:  the  testator's  said  children  by  at^amst 

^        ^  "  Williams. 

his  second  wife,  the  defendant  Many  Williams) ;  and  all 
and  every,  if  any  other,  my  child  or  children  by  my 
said  wik  hereafter  to  be  born,  share  and  share  alike, 
as  tenants  in  common,  and  their  several  and  respective 
heirs,  and  with  such  or  the  like  benefit  of  survivor- 
ship, and  under  and  subject  to  such  or  the  like  trusts, 
powers,  provisions,  conditions,  and  declarations,  as 
herein-before  declared  and  contained  as  to  my  per- 
sonal estate,  or  as  near  thereto  as  the  different  natures 
of  the  said  estates  will  admit  of."  The  case  then  set 
out  powers  of  leasing  by  the  trustees,  and  provisoes 
for  making  their  receipts  sufficient  discharges,  for 
changing  trustees,  for  the  trustees  not  being  made 
chargeable  except  for  monies  actually  received,  or  for 
wilful  neglect,  for  their  reimbursement  of  necessary 
expences,  a  nomination  of  guardians  to  the  children 
of  the  second  marriage,  and  an  appointment  of  the 
three  above  named  trustees  as  executors. 

The  said  Michael  Williams  did  not  in  his  life  time 
convey  away  the  reversion  in  fee  limited  or  reserved 
to  him  under  and  by  virtue  of  the  limitations  contained 
in  the  aforesaid  indenture  of  release,  but  was  seised  of 
such  reversion  at  the  time  of  making  his  said  will,  and 
died  seised  thereof ;  and  the  said  Michael  Williams  was 
previously  to  and  at  the  time  of  making  his  said  will, 
and  at  the  time  of  his  death,  also  seised,  or  entided  to 
him  and  his  heirs,  for  an  estate  of  freehold  and  inherit- 
ance in  possession,  of  or  to  a  messuage,  dwelling-house, 
and  hereditaments,  not  comprised  in  the  said  indenture 
of  release  of  the  24<th  of  March  1800. 

Vol.  T.  R  r  The 
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The  testator  Michael  Williams  died  on  or  about  the 
16th  of  January  1818,  in  the  lifetime  of  the  said  Mary 
Davies,  formerly  Ma7y  Williams, 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  said  will  of  Michael  Williams  operated  as  an 
execution  of  the  power  contained  in  the  said  indenture 
of  release  of  the  24'th  of  March  1800. 

The  defendants  claiming  under  the  will,  their  counsel 
began. 

Kindersley  for  the  defendants.  The  donee  of  the 
power  was  absolute  owner  of  the  fee  simple,  up  to  the 
execution  of  the  indenture  of  24'th  March  1800.  In 
respect  of  the  absolute  power  of  disposition,  the  inden- 
ture leaves  the  same  ownership  in  him  that  he  had 
before,  subject  only  to  the  term  of  500  years,  created 
for  the  benefit  of  the  children,  Thomas  Williams  and 
Mary  Davies.  The  indenture  itself  provided  for  the 
donee's  children  by  his  first  wife;  and  his  intention 
was  to  provide  for  the  second  family  by  the  will.  It 
may,  perhaps,  be  now  too  late  to  contend  that  general 
words  of  disposition  amount  to  an  execution  of  a  power, 
if  the  devisor  has  any  real  estate  not  subject  to  the 
power,  to  which  they  may  be  referred ;  Jones  v.  Curry  («) ; 
Napier  v.  Napier  [b) ;  Denn.  d.  Nowell  v.  Moake  (c) ; 
Due  d.  JReade  v.  Reade  {d).  On  the  other  hand,  where 
a  man  has  a  mere  power  of  appointment,  and  no  real 
estate  not  subject  to  the  power,  the  words  "  I  devise  all 

(a)  I  Swnnst.  66.  (b)  1  Sim.  28. 

(c)  5  B.  ^  C.  720.  reversing  judgment  of  C.  P.,  reported  as  Doe  d. 
Nowell  V.  Roake,  2  Bing.  497.  ;  the  judgment  of  the  King's  Bench 
affirmed  in  the  House  of  Lords,  6  Bing.  175. 

{(I)  8  T.  R.  118. 

my 
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my  real  estate  to  will  be  considered  an  execution 
of  the  power :  Lewis  v.  Leisoellyn  {a) ;  Wallop  v.  Lord 
Portsmouth  [h) ;  Jones  v.  Curry  (c). 

In  the  present  case,  it  is  true  that  the  devisor  was 
possessed  of  a  real  estate,  besides  that  which  was  sub- 
ject to  the  power;  but  this  he  has  devised  by  a  distinct 
clause  of  his  will.  He  first  devises  all  his  real  estates 
whatsoever  and  wheresoever,  in  the  fullest  terms ;  and 
then,  by  a  subsequent  clause,  he  devises  all  other  his 
real  and  personal  estate  whatsoever  and  wheresover. 
The  early  part  of  the  devise  is  sufficient  to  dispose  of 
all  the  realty  which  is  not  subject  to  the  power.  Then, 
in  interpreting  the  latter  part,  the  construction  must  be 
the  same  as  if  there  had  been  no  real  estate  besides 
that  subject  to  the  power;  for  it  can  make  no  difference 
as  to  the  principle  of  interpretation,  or  as  to  the  effect  to 
be  ascribed  to  the  latter  clause,  whether  the  testator 
had  no  real  estate  at  all,  or  whether,  having  such,  he 
had  previously  disposed  of  it,  as  he  does  here,  by  a 
distinct  and  independent  devise.  It  is  as  if  there  had 
been  a  distinct  deed  passing  the  estates  not  within  the 
power,  of  which  the  devisor  was  seised;  or  as  if  the 
earlier  clause  had  stood  by  itself  in  the  will,  and  the 
latter  in  a  codicil. 


1834. 

Davies 
against 
Williams. 


E*  J,  Lloyd  for  the  plaintiff.  The  devise  must  be 
interpreted  independently  of  the  circumstances  under 
which  the  indenture  of  the  24th  of  May  1800  was  made. 
As  to  the  effect  of  the  devise  itself,  the  question  is  not, 
which,  of  two  intentions,  is  the  more  likely  to  have  been 

(a)  1  Turn.  ^  Russ.  104. 

(6)  Sugd.  Pow.  Appx.  No.  11.  p,  762.  (5th  ed.,  1831.) 
(c)  1  Swanst,  66. 

R  r  2  enter- 


596  CASES  IN  TRINITY  TERM 

1834.      entertained  by  the  devisor,  but  whether  or  not  the 
devisor  has  used  words  to  which,  in  the  opinion  of  the 

Davies  '  *• 

against       Court,  no  Other  intention  can  be  attributed  than  an 

Williams. 

intention  to  execute  the  power,  Andrews  v.  Emmot  {a) ; 
nor  will  the  most  general  words  of  disposition  be  a 
sufficient  indication  of  that  intention,  if  the  devisor  be 
entitled,  as  owner,  to  other  property,  upon  which  such 
general  words  may  operate.  This  was  recognized  in 
Doe  dem,  Novell  v.  RGake{h),  in  which  all  the  pre- 
vious cases  are  collected.  This  criterion,  by  which,  as 
is  admitted  on  the  other  side,  the  effect  of  a  devise  in 
regard  to  its  being  or  not  being  an  execution  of  a 
power,  is  to  be  determined,  is  not  satisfied  by  the  two 
general  clauses  of  disposition  contained  in  this  will. 
There  is  no  more  reason  for  saying  that  the  testator 
intended,  by  the  first  clause,  to  dispose  of  the  estate  of 
which  he  had  the  ownership,  and,  by  the  latter,  of  that 
which  is  the  subject  of  the  power,  than  for  insisting  on 
the  converse  of  that  proposition;  and  the  two  clauses 
amount  to  nothing  more  than  the  expression  (more  full, 
perhaps,  than  was  absolutely  necessary)  of  an  intent  to 
dispose  of  all  the  estates  to  which  the  devisor  was 
entitled.  There  is  no  authority  to  be  found  which  can 
be  said  to  be  decisive  of  the  present  case.  But  the 
principle  which  is  involved  in  the  decision  in  Hougham 
V.  Sandys  {c)  is  applicable  here.  In  that  case  a  person, 
who  was,  in  effect,  the  donee  of  a  power  over  land,  and 
was  also  seised  of  land  not  subject  to  the  power,  devised, 
by  name,  part  only  of  the  land  of  which  she  was  seised, 
and  then  devised  all  other  her  messuages,  lands,  tene- 
ments, or  hereditaments,  and  all  other  her  real  and 

(a)  2  Brown  Ch.C.  297.    [b)  2  Bing,  497.  504.     (c)  2  Sim,  95.  149. 

lease- 
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leasehold  estates  whatsoever.  The  will  was  held  not  to  1834. 
operate  as  an  execution  of  the  power. 

against 

.  Williams 

Kinder sley  in  reply.  There  were  not,  properly  speak- 
ing, two  clauses  in  the  devise  in  Hougham  v.  Sandys  (a) : 
the  sentence  was  one.  Besides,  the  subject  of  the  power, 
there,  was  money  to  be  laid  out  in  land ;  and  the  en- 
deavour was  to  maintain,  that  this  was  referred  to  by  the 
words  all  my  real  estate."  Now  though,  for  some 
purposes,  courts  of  equity  treat  such  money  as  land, 
yet  it  does  not  follow  that  it  would  be  referred  to  by  an 
appointor  under  the  words  "  real  estate." 

Cur.  adv.  mlt* 

The  following  certificate  was  afterwards  sent :  — 
We  have  heard  this  case  argued  before  us  by  counsel, 
and  are  of  opinion  that  the  will  of  Michael  Williams  did 
not  operate  as  an  execution  of  the  power  contained  in 
the  said  indenture  of  release. 

Denman. 

J.  LiTTLEDALE. 

W.  E.  Taunton. 
J.  Williams. 

(a)  2  Sim,  95. 
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Saturday  y 
May  3 1  St. 

In  the  statute 
45  G.  5.  c.  92. 
s.  5. ,  for  en- 
forcing the 
appearance  of 
persons  served 
with  subpoena 
in  one  part  of 
the  United 
Kingdom,  to 
give  evidence 
in  another,  the 

parts"  sig- 
ni6ed  are  Eng- 
land, Scotland^ 
and  Ireland. 

Where  a  per- 
son has  been 
served  with  a 
subpoena,  not 
issued  from 
the  crown 
office,  to  ap- 
pear and  give 
evidence  at 
quarter  ses- 
sions, and 
makes  default, 
the  Court  of 
King's  Bench 
cannot  attach 
him  for  con- 
tempt, either  by- 
its  general 
authority,  or  by 
virtue  of  the 
above  statute. 


The  King  against  Brownell. 

RULE  was  obtained  in  Hilary  term,  calling  on 
William  Daniel  Brownell  to  shew  cause  why  an 
attachment  should  not  issue  against  him  for  a  contempt 
in  not  attending,  pursuant  to  subpoena^  to  give  evidence 
before  the  grand  jury  of  the  county  of  Warwick,  at  the 
quarter  sessions  for  that  county  (October,  1833),  against 
Frederick  Room,  on  a  bill  of  indictment  for  misdemeanor. 
The  rule  was  drawn  up  on  reading  an  order  of  the  said 
sessions  (made  on  the  motion  of  counsel,  supported  by 
affidavit),  whereby  the  clerk  of  the  peace  was  directed  to 
certify  the  default  of  the  said  W.  D,  Brownell  to  this 
Court ;  and  the  certificate  of  the  said  clerk,  under  his 
hand  and  seal,  stating  that,  at  the  said  sessions,  it  was 
duly  proved,  to  the  satisfaction  of  the  Court,  that  an 
indictment  was  preferred  at  those  sessions  against  Boom 
for  a  misdemeanor ;  that  Brownell,  who  was  the  keeper 
of  the  prison  at  the  parish  of  Aston,  Warwickshire,  was 
a  material  and  necessary  witness  for  the  crown,  and  had 
been  duly  served  (a)  with  a  subpoena  under  the  seal  of 
the  Custos  Rotulorum,  to  appear  and  give  evidence 
before  the  grand  jury  at  the  said  sessions  upon  the  said 
indictment;  that  he  attended  the  sessions  at  Warxmck, 
and  was  sworn  to  give  such  evidence  to  the  grand  jury; 
that  he  was  called  upon  his  subpoena  by  the  bailiff 
attending  the  grand  jury,  but  refused  to  go  before  them, 


(a)  It  was  nbt  expressly  sworn  where  the  subpdena  was  served,  but  it 
■was  stated  by  counsel,  in  the  argument  on  this  rule,  and  not  denied,  that 
the  service  was  within  the  jurisdiction  of  the  quarter  sessions. 

and 
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and  quitted  the  town  without  leave  of  the  Court,  in 
consequence  whereof  the  bill  was  ignored.  The  signa- 
tures of  the  clerk  of  the  peace  to  the  order  of  sessions 
and  certificate  were  verified  by  affidavit. 

Dundas  now  shewed  cause.  This  application  is 
grounded  on  the  statute  45  G.  3.  c,  92.  s.  3.  (a).  But 
the  authority  there  given  to  the  Court  of  King's  Bench 
does  not  extend  to  the  present  case.  The  statute  is 
entitled  "  An  Act  to  amend  two  Acts  of  the  Thirteenth 
and  Forty- fourth  years  of  his  present  Majesty,  for  the 
more  effectual  execution  of  the  Criminal  Laws,  and 
more  easy  apprehending  and  bringing  to  Trial  Offenders 
escaping  from  one  Part  of  the  United  Kingdom  to  the 
other,  and  from  one  County  to  another."    The  parts  of 

(a)  45  G.  3.  c.  92.  s.  3.  "  And  whereas  it  is  fit  to  provide  for  the 
appearance  of  persons  to  answer  in  cases  where  warrants  are  not  usually 
issued,  and  to  give  evidence  in  criminal  prosecutions  in  every  part  of  the 
United  Kingdom  ;  be  it  further  enacted,  That  the  service  of  every  writ  of 
subpoena,  or  other  process,  upon  any  person,  in  any  one  of  the  parts  of  the 
United  Kingdom,  requiring  the  appearance  of  such  person  to  answer  or 
give  evidence  in  any  criminal  prosecution  in  any  other  of  the  parts  of  the 
same,  shall  be  as  good  and  effectual  in  law,  as  if  the  same  had  been 
served  in  that  part  of  the  United  Kingdom  where  the  person  so  served  is 
required  to  appear ;  and  in  case  such  person  so  served  shall  not  appear 
according  to  the  exigence  of  such  writ  or  process,  it  shall  be  lawful  for  the 
court  out  of  which  the  same  issued,  upon  proof  made  of  the  service 
thereof,  to  the  satisfaction  of  the  said  Court,  to  transmit  a  certificate  of 
such  default  under  the  seal  of  the  same  Court,  or  under  the  hand  of  one 
of  the  judges  or  justices  of  the  same,  to  the  Court  of  King's  Bench  in 
England  in  case  such  service  was  had  in  England,  or  in  case  such  service 
was  had  in  Scotland,  to  the  Court  of  Justiciary  in  Scotland,  or  in  case 
such  service  was  had  in  Ireland,  to  the  Court  of  King's  Bench  in  Ire- 
land;  and  the  said  last-mentioned  Courts  respectively  shall  and  may 
thereupon  proceed  against  and  punish  the  person  so  having  made  default, 
in  like  manner  as  they  might  have  done  if  such  person  had  neglected  or 
refused  to  appear  in  obedience  to  a  writ  of  subpoena  or  other  process  issued 
out  of  such  last-mentioned  Courts  respectively." 


1834. 


The  King 

against 
BaowNELt. 


R  r  4 


the 
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Brownell. 


1834.      the  United  Kingdom  referred  to  by  those  recited  acts 
(13  G.  3.  c.  31.  and  44?  G.  3.  c.  92.),  are  Scotland  and 

The  Kino  ^ 

against  Ireland :  the  first  statute,  passed  before  the  Union  with 
Ireland^  was  "  for  the  more  effectual  execution  of  the 
Criminal  Laws  in  the  Two  Parts  of  the  United  Kingdom," 
and  refers  distinctly  to  Scotland ;  the  second,  which  is 
subsequent  to  the  Union  with  Ireland^  and  is  "  for  the 
more  easy  apprehending  offenders  escaping  from  one 
part  of  the  United  Kingdom  to  another,  and  also  from 
one  county  to  another,"  relates  to  offenders  passing  from 
Ireland  to  England  or  Scotland^  or  from  those  countries 
to  Ireland^  or  from  one  Irish  county,  &c.  to  another. 
It  is  evident  from  the  whole  context  of  the  present 
statute,  and  from  the  third  section  particularly,  that  the 
"  parts  of  the  United  Kingdom"  are  there  spoken  of 
in  the  same  sense  as  in  the  previous  acts.  By  section  4. 
it  ought  to  have  been  proved  that  the  expenses  of  the 
witness  were  tendered  to  him  when  he  was  served  with 
the  subpoena ;  but  that  point  need  not  be  insisted  upon. 
The  sessions  have  sufficient  power  to  check  offences  of 
this  kind  without  the  aid  of  the  statute :  they  may 
fine  the  party,  though  absent,  for  the  contempt,  Bex  v. 
Clement  {a\  and  he  may  be  indicted  for  disobeying  the 
subpoena. 

M,  Z).  Hill  contra.  The  process  of  indictment  is  too 
tedious  to  afford  any  practical  remedy  for  the  disobe- 
dience of  witnesses.  It  was  decided  in  Rex  v.  Ring  {b), 
though  at  first  doubted,  that  this  Court  might  attach 
for  disobeying  a  subpoena  to  give  evidence  in  an  inferior 
Court,  where  the  subpoena  had  issued  from  the  crown 

(a)  4B.^  Jld.  218. 

(6)  8  T.  J?.  585.    See  Rex  v.  Dixon,  5  'Burr.  1687. 

office; 
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against 
Brow  NELL. 


office;  but  it  does  not  follow  this  Court  may  not,  in  the  1834. 
exercise  of  its  general  jurisdiction,  enforce  obedience  to      '  ~ 

&  J  '  The  King 

any  subpoena  issued  by  competent  authority.  It  is 
usual  (as  stated  in  2  Nolan's  P,  L.  541.  note  4.  (a)  )  to 
obtain  a  crown  office  subpoena  where  the  witness  lives 
in  a  diffijrent  county  from  that  in  which  the  sessions  are 
held ;  but  it  is  not  the  practice  in  other  cases ;  and  it 
would  be  very  inconvenient,  especially  in  remote  coun- 
ties, if  a  crown  office  subpoena  were  necessary,  or  if,  in 
default  of  it,  this  Court  could  not  enforce  the  jurisdiction 
of  the  Court  below  in  case  of  disobedience.  As  to  the 
statute  45  G.  3.  c.  92.  s.  3.,  the  main  intention  there 
certainly  appears  to  be,  to  enforce  the  attendance  of 
witnesses  residing  in  one  distinct  part  of  the  United 
Kingdom,  on  subpoenas  requiring  their  appearance  in 
another;  but  the  language  used  may  go  beyond  the 
main  intention,  and  the  statute  is  remedial,  and  to  be 
largely  construed.  The  statute,  however,  even  as  inter- 
preted on  the  other  side,  seems  to  recognise  the  com- 
mon law  power  now  contended  for ;  since,  in  giving  a 
summary  power  of  punishment  in  the  cases  there  men- 
tioned (sect.  3.),  it  professes  to  make  the  service  of  a 
subpoena  in  one  part  of  the  United  Kingdom,  to  give 
evidence  in  another,  as  effectual  as  if  the  same  had 
been  served  in  that  j)art  of  the  United  Kingdom  in 
which  the  witness  is  required  to  appear.  But  it  would 
be  much  more  effectual  if,  in  the  case  of  a  subpoena 
requiring  attendance  in  the  same  part  of  the  king- 
dom in  which  it  is  served,  the  summary  power  did  not 
generally  exist.  There  is  no  reason  that  the  law  should 
give  such  a  power  where  the  subpoena  goes  to  a  distant 

(o)  4th  ed.,  1825. 

place. 
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place,  if  it  happens  to  be  in  another  division  of  the 
United  Kingdom,  but  withhold  it  if  the  subpcena  be 
served  at  a  neighbouring  place,  within  the  same  di^ 
vision. 

Lord  Denman  C.  J.  Supposing  that  the  practice 
contended  for  already  existed,  Mr.  Hill  has  given  good 
reasons  in  support  of  it;  but  I  think  it  has  not  been 
shewn  that  we  possess  the  power  which  we  are  called 
upon  to  use.  It  is  said  that  this  Court  has  a  general 
authority;  but  such  an  authority  must  be  acted  upon 
within  known  limits,  and  we  cannot,  however  conve- 
nient it  might  be,  give  ourselves  powers  which  have  not 
hitherto  been  exercised.  It  was  even  doubted,  in  Rex 
V.  Ring{a)^  whether  this  Court  could  attach  for  dis- 
obedience to  a  subpoena  from  the  crown  office,  where 
there  was  no  proceeding  in  this  Court*  There  is,  however, 
a  mode  of  bringing  witnesses  within  the  jurisdiction  of 
this  Court,  if  it  is  thought  necessary,  by  applying  for  a 
subpcena  from  the  crown  office.  The  stat.  45  G.  3.  c,  92. 
s,  3.,  is  clearly  confined  to  the  case  of  witnesses  who  are 
in  other  parts  of  the  United  Kingdom,  namely,  Scotland 
and  Ireland.,  or  required  to  appear  there.  [His  Lord- 
ship here  read  the  section  as  far  as  the  words,  "required 
to  appear."]  It  is  said  that  this  recognises  the  general 
power  relied  upon  in  making  the  present  application. 
But,  first,  I  cannot  say  that  I  should  be  willing  to  infer 
a  power  of  this  kind,  even  from  a  supposition  in  an 
act  of  parliament  that  such  a  power  existed;  and, 
secondly,  I  do  not  think  that  any  necessary  inference 
of  the  supposition  arises  here,  from  the  language  of  the 
statute. 


1834.. 


The  King 

against 
Brownell. 


(a)  8  T.  R.  5S5i 


Little- 
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LiTTLEDALE  J.    As  to  the  general  authority  of  the  1834. 
Court,  if  it  could  have  been  shewn  by  any  practice  ^^^Tk^q 
hitherto  existing,  the  case  might  have  been  different.  against 

BROWNEtL. 

This  Court  does  not,  in  practice,  interfere  by  attach- 
ment, unless  there  has  been  some  disobedience  of  a 
rule  or  process  of  the  Court,  which  is  a  contempt  of  the 
Court  itself.  Those  who  wish  to  have  the  attendance 
of  witnesses  enforced  by  the  authority  of  this  Court, 
should  obtain  a  subpoena  from  the  crown-office.  If  a 
remedy  is  wanted  for  the  inconveniences  which  have 
been  pointed  out,  the  legislature  must  supply  it. 

Taunton  J.  Disobedience  to  a  crown-office  sub- 
poena, is  a  manifest  contempt  of  the  authority  of  this 
Court ;  disobedience  to  a  subpoena  from  quarter  sessions 
is  not.    I  am  of  opinion  that  we  cannot  interfere. 

Williams  J.  concurred. 

Rule  discharged* 


The  King  against  Passman  and  Others.  ifajtul 

AT  the  Middlesex  sessions,  in  December  1833,  a  bill  Where  the  pro- 
secutor of  an 

was  found  against  the  defendants  for  a  conspiracy,  indictment  has 

rr,,       ,  f,        removed  it  by 

on  the  prosecution  of  William  Whalley.    The  defen-  certiorari,  and 
dants  put  in  bail,  and  gave  notice  of  trial  for  the  en-  irrTguiark^y  in 
suing  sessions,  which  began  on  the  16th  of  January  ihe^ouTt'^of"^' 
183i.    They  appeared  at  the  sessions  house  on  that  king's  Bench 

*'  cannot,  upon 

day,  having  instructed  counsel,  and  brought  several  any  represent- 

"  <^  o  ation  or  hard- 

witnesses  from  distant   counties ;   but  shortly  before  s^'p  imposed 

on  the  defend- 

the  sitting  of  the  Court,  the  prosecutor,  without  having  ?nt,  oblige  the 

prosecutor  to 

given  notice  of  such  intention,  lodged  a  certiorari  to  pay  him  his 

costs  incurred 

remove  below. 
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1834.      remove  the  case  into  the  King's  Bench.    A  rule  of 
The  King     ^'^'^  Court  was  thereupon  obtained,  calling  upon  the 
against       prosecutor  to  shew  cause  why  he  should  not  pay  the 

Passman. 

defendants  their  costs  of  preparing  for  trial  at  the 
sessions,  and  of  this  application.  The  indictment  was 
still  depending. 

Sir  James  Scarlett  now  shewed  cause.  There  is  no 
sufficient  authority  for  this  application.  The  prosecutor 
is  entitled  to  a  certiorari,  as  of  course,  and  this  Court 
has  no  power,  either  by  statute  or  at  common  law,  over 
costs  incurred  before  the  proceedings  were  brought 
here.    The  Court  then  called  upon 

E.  V,  Lee,  contra.  Rex  v.  Lewis  {a)  shews  that  a 
certiorari,  at  the  instance  of  a  private  prosecutor,  is  not 
a  matter  of  absolute  right.  [Lord  Denman  C.  J.  That 
would  be  immaterial  now ;  the  certiorari  has  issued,  and 
this  is  not  a  motion  for  the  purpose  of  imposing  terms  on 
the  prosecutor,  but  a  distinct  application.]  This  Court 
has  authority  over  the  costs  in  the  Court  below.  In 
Jones  V.  Davies  [b\  where  a  cause  had  been  improperly 
removed  by  certiorari  from  the  great  sessions  for 
Cardigan,  it  was  held  that  this  Court  acquired  a  juris- 
diction over  the  costs  below  by  the  certiorari,  and  that 
the  Master  might  tax  them  as  he  does  in  other  cases. 
Costs  are  given  against  a  prosecutor  for  not  proceeding 
to  trial  upon  an  indictment  removed  by  certiorari.  Rex 
V.  Bartriim  [c)  (recognised  in  Rex  v.  Watton  (d) ) ;  and 
there  is  equal  reason  for  allowing  them  here,  though  it 
is  true  that,  in  the  cases  last  cited,  the  costs  granted  do 
not  appear  to  have  been  those  incurred  before  the 

(a)  4  Burr.  2456.  (b)  1  B.  ^  C.  143. 

(c)  8  East,  269.  {d)  4  Car.     P.  250. 

cer- 
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certiorari.  At  all  events,  the  Court,  in  this  case,  might 
quash  the  certiorari,  unless  the  prosecutor  would  con- 
sent to  pay  costs. 

Lord  Denman  C.  J.  The  Court  has  no  power  to 
grant  this  rule.  In  Jones  v.  Davies{a)  the  certiorari 
had  been  unlawfully  sued  out :  it  is  not  easy  to  distin- 
guish whether  the  Court  thought  themselves  entitled 
on  that  account  to  impose  payment  of  costs  upon  the 
prosecutor,  or  whether  they  felt  justified  in  doing  so 
for  any  other  reason.  But  here,  the  prosecutor  having 
done  only  what  he  had  a  right  to  do,  we  can  no  more 
subject  him  to  the  payment  of  these  costs,  than  we 
could  fine,  or  impose  any  other  punishment  upon  him. 
As  to  the  suggestion  of  quashing  the  certiorari,  that 
would  be  matter  for  another  motion,  to  be  made  upon 
its  own  particular  grounds. 

Littledale  J.  The  decision  in  Jones  v.  Davies  (a) 
went  upon  special  grounds :  it  seems  the  Court  there 
thought  that  the  proceedings  had  been  improperly  re- 
moved from  the  great  sessions;  but  it  is  not  a  case  which 
I  should  follow  as  a  precedent.  It  is  difficult  to  say 
what  power  the  Court  could  have  over  the  costs  below, 
although  they  had  power  over  the  certiorari  itself  if  it 
issued  improperly. 

Taunton  J.  I  am  also  of  opinion  that  v/e  cannot 
grant  these  costs.  When  Jones  v.  Davies  (a)  was  de- 
cided, the  practice  of  removing  causes  by  certiorari 
just  before  trial  was  prevalent  in  the  Welch  jurisdictions. 
It  appears  by  the  report  of  that  case,  that  there  were 

(a)  1  B.      a  143. 

at 


1834^. 
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1834.  at  the  same  time  four  others  in  which  similar  rules  had 
'   ~      been  moved  for  under  the  same  circumstances;  and  I 

The  King 

against       bcHeve  the  Court  made  the  rules  absolute  out  of  an 

Passman. 

exuberance  of  virtuous  indignation  at  that  improper 
mode  of  proceeding. 


Williams  J.  It  may  be  a  matter  of  complaint  that 
a  prosecutor  should  remove  proceedings  without  any- 
proper  ground;  but,  he  having  lawfully  removed  them, 
I  do  not  see  how  we  can  interfere  in  the  manner 
proposed. 

Rule  discharged  with  costs  {a). 

(a)  "  The  master  of  the  crown-office,  in  taxing  the  costs"  (for  the  pro- 
secutor, under  5  &  6  W.  ^_M.  c.  1 1.  s.  3.),  **  ought  only  to  consider  those 
which  are  subsequent  to  the  certiorari."  Hawk.  P.  C.  book  2.  c.  27. 
s.  52.,  citing  The  Queen  v.  Summers,  1  Salk.  55.  and  3  Salk.  104.  ;  S.  C, 
but  not  to  this  point,  2  Ld,  Raym.  854. ;  and  Rex  v.  Wallace,  Mich, 
14  G.  3. 


Saturday,        The  King  against  The  Justices  of  the  West 

Riding. 

(Warmsworth  against  Doncaster.J 

Where  the  ^^^^  appeal  by  the  churchwardens  and  overseers  of 
have'd^smissed^  Warmswort/i,  in  the  West  Riding  of  Yorkshire^ 
a"pofn^t^of  prac-  ^g^inst  an  Order  for  the  removal  of  paupers  from 
tice,  subject  to   Doncaster^  came  on  to  be  heard  at  the  quarter  sessions 

a  case,  which  '  ^ 

the  applicants         ^\^q  riding,  and  was  respited  to  the  next  sessions. 

for  the  case  °  ^ 

have  not         The  appeal  being  then  called  on,  the  respondents  objected 

brought  up,  this 

Court  will  nor,  that  the  appellants  had  given  no  notice  of  trial  of  the  re- 

at  their  instance,       .  i     mi     .      .        •  •         i    •         p      •  • 

grantamanda-  spitcd  appeal.   1  he  justiccs  in  scssious,  being  oi  opinion 
continuances     that  such  notice  was  required  by  their  rules  of  sessions 
oppeal?"^         practice,  confirmed  the  order  (after  argument  by  coun- 
sel) ; 
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sel) ;  but,  at  the  instance  of  the  appellants,  they  granted  a  1834?. 
case.  A  rule  nisi  was  afterwards  obtained  for  a  mandamus      '  ~ 

The  King 

to  the  justices  to  enter  continuances  and  hear  the  appeal.  a<!nmsi 

The  Justices  of 
the  West 

Milner  now  shewed  cause.  A  mandamus  lies  only  ^'^'"S- 
where  there  is  no  other  remedy:  here  the  appellants 
had  a  remedy  given  them  by  the  case  granted  at  ses- 
sions ;  they  should  have  followed  that  up,  and  the 
question  between  them  and  the  respondents  might  then 
have  been  tried  upon  the  statement  submitted  by  the 
sessions,  and  not  upon  affidavits.  He  then  proceeded 
to  argue  the  case  upon  the  point  raised  below. 

Dundas,  contra.  It  is  clear,  from  the  late  decision  in 
Rea^  v.  The  Justices  of  the  West  Riding  {Bower  v.  The 
Accounts  ()f  the  Meltham  Inclosure  Commissioners)  (a),  that 
the  order  ought  not  to  have  been  confirmed ;  justice, 
therefore,  has  not  been  done,  and  there  is  no  rule  of 
law  which  prevents  applying  for  a  mandamus  where  the 
sessions  have  granted  a  case. 

Lord  Denman  C  J.  I  am  very  unwilling  to  interfere 
with  the  practice  of  the  courts  below;  and  if  the  justices 
here  have  themselves  granted  a  complete  remedy,  I 
think  we  ought  not,  by  mandamus,  to  interfere  with 
the  course  of  enquiry  into  which  the  case  has  been  put 
by  them.  The  sessions  cannot  do  better  than  grant  a 
case,  if  they  doubt  the  legality  of  their  own  decision  ; 
and  where  that  has  been  done,  I  think  that  one  of 
the  parties  cannot  come  with  a  high  hand  to  this 
court,  and  say  they  will  abandon  the  remedy  so  given, 

(a)  5  B.     Ad.  667.    2  Nev.  ^  Man.  590. 

and 
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1834*.       and  apply  for  a  mandamus.    The  rule  must  be  dis- 
charged. 

The  King  ^ 

against 
The  Justices  of 

the  West         WILLIAMS  J.  Concurred,  (a) 

Rule  discharged. 


(a)  Littledale  and  Taunton  Js.  had  left  the  Court. 


Salter  and  Another  ap;ainst  Slade. 

Jmie  2d.  ^ 

(In  Error.) 

By  the  proceed-  TN  an  action  brouffht  by  Slade  aojainst  Salter  and 

ingsofalocal     L  ^  &  J  to 

court  returned       Bulston  in  the  Weekly  Court  of  Record  of  the  town 

into  K.  B.  on 

writ  of  error,  it  and  couuty  of  Poole,  the  declaration  stated,  that  the 
STdedaration  defendants  were  indebted  to  the  plaintiff,  within  the 
thatThe^de?^^  jurisdiction,  for  money  lent;  not  saying  that  it  was 
debtcd^othJ"'  ''t^^re''  lent.  Balston  suffered  judgment  by  default ;  and 
plaintiff,  within       plaintiff  obtained  a  verdict  against  Salter.  January  2d, 

the  jurisdiction,  *^  o  '  .y  ' 

for  money  then   1834;  after  which,  January  8th,  a  writ  of  error  to  this 

and  there  lent. 

On  motion       Court  was  allowcd,  and  notice  of  the  allowance  given. 

made  in  K.  B., 

by  the  plaintiff  Costs  were  taxeu  on  the  14th;  and  on  the  15th  the 

^'^Ttramcripi  plaintiff  in  error  was  ruled  to  certify  the  record.  After 

be'amended'by  allowance  of  the  writ,  and  before  the  proceedings 

words"?' then  ^'^^'^  ^^"^  "P'       plaintiff  in  error  was  called  upon,  by 

and  there,"  and  summons,  to  attend  the  said  weekly  court,  and  shew  cause 

making  it  cor- 

respond  with     vvhy  the  plaintiff  below  should  not  have  leave  to  amend 

the  record  as  it 

was  when  the    the  record  by  adding  the  words  "  then  and  there  "  to 

writ  of  error  .... 

was  allowed,  it  the  Statement  of  the  consideration  m  each  count.  The 

was  slated  on 
affidavit,  that 

the  words  were  inserted  by  the  Court  below  (after  hearing  the  parties  upon  summons),  sub- 
sequently to  the  allowance  of  the  writ : 

Held,  that  this  Court  could  not  notice  the  document  returned  as  a  transcript,  but  must 
consider  it  as  the  rccorcZ,  and  could  not  atnend  it  on  this  application. 

parties 
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parties  attended  the  Court  upon  such  summons,  Jan- 
nary  23d ;  and,  after  hearing  them,  the  Court  made  the 
amendment.  A  rule  of  this  Court  was  afterwards  ob- 
tained, calling  on  the  defendant  in  error  to  shew  cause 
"  why  the  transcript  should  not  be  amended  by  striking 
out  the  words  then  and  there,  and  making  it  correspond 
with  the  record  as  it  was  when  the  writ  of  error  was 
allowed."  The  affidavits  in  opposition  to  the  rule 
stated  that,  at  the  trial,  the  money  was  proved  to  have 
been  lent  within  the  jurisdiction ;  and  also  that  notice 
was  given  of  the  allowance  of  the  writ,  before  final 
judgment  was  signed. 

Follett  and  Butt  now  shewed  cause.  This  application, 
if  well  grounded,  ought  not  to  have  been  made  in  the 
present  form:  the  prayer  should  have  been  for  a 
mandamus  to  the  Court  below  to  certify,  the  record 
properly.  {Taunton  J.  There  is  a  case  now  depending 
before  me,  upon  an  application  like  the  present,  made 
in  the  bail  court.  Flis  Lordship  then  stated  the 
circumstances  of  Trance  v.  Parry,  for  which  see  p.  615^ 
post.]  In  the  present  case,  the  Court  below  had 
amended  their  record  before  the  transcript  was  sent  up : 
to  alter  the  transcript  would  vary  it  from  the  record ;  in 
the  case  just  mentioned,  the  alteration  proposed  is  to 
make  the  transcript  like  the  record.  The  opinion  of 
the  judges,  delivered  to  the  House  of  Lords  in  Mellish 
V.  Richardson  (a),  was,  that  a  court  of  error  cannot 
examine  into  the  propriety  of  amendments  made  by  the 
Court  below,  being  a  court  of  record.  It  may  be,  in 
the  present  case,  that  this  Court  might  have  authority 


1834. 


Salter 
against 
Slade. 


(a)  9  Bing.  125. ;  and  see  6  Bligh,  70,  S.  C. 

Vol.  I.  S  s 


to 
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1834,      to  direct  the  Court  below  to  strike  out  the  amendments. 

In  Williams  v.  Lord  Bagot  (a)^  where  an  inferior  court 

Salter  ^  to     \  ^' 

aj^ninst      had  sent  up  an  imperfect  record,  this  Court  sent  it  back 

Slade. 

to  be  amended  according  to  the  facts;  and  in  the  case 
of  Mellisk  V.  Richardson^  in  K.  B.  (5),  where  the  question 
was,  whether  this  Court  might  amend  the  record  sent 
up  to  them,  by  the  amended  judgment-roll  remaining  in 
the  Common  Pleas  ?  this  Court  would  not  decide  in  the 
negative:  but  there  is  no  case  to  shew  that  the  Court  of 
error  can  alter  the  transcript,  so  as  to  make  it  different 
from  the  record  below. 

The  defect  here  in  question,  if  it  was  error,  was 
amendable  by  the  inferior  court.  The  declaration 
states,  that  the  defendants  were  indebted  within  the 
jurisdiction ;  but  the  words  "  then  and  there "  are 
omitted.  The  averment  then  and  there "  is  not  a 
substantial  one,  and  the  omission  of  it  may  be  treated  as 
a  misprision  of  the  clerk.  In  Hanslip  v.  Coater  (c),  and 
Waldoclc  V.  Cooper  {d\  the  Courts  were  unwiUing 
(although  they  considered  themselves  obliged)  to  allow 
such  omission  to  be  a  ground  of  error.  In  Dorrington 
V,  Sliper  [e\  the  action  was  upon  "  indebitatus  in  the 
Palace  Court  for  oats  sold,"  not  saying  where ;  and  this 
seems  to  have  been  held  by  a  part  of  the  Court  not  to 
be  error ;  and  the  same  opinion  was  expressed  in  Pea- 
cock v.  Burrel  {g).  If,  then,  the  error  be  so  far  formal 
that  it  may  be  regarded  as  a  misprision  merely,  it  is  one 
which  the  inferior  court  may  amend,  since  the  statute 
21  Ja.  1.  c,  13.,  even  after  judgment,  and  as  well  after  as 
before  writ  of  error  brought :  Bac,  Abr.  Amendment,  G., 

(a)  4  Z).  ^      515.  {b)  1  B.  ^  C.  819. 

(c)  '2  Lev.  87.  {d)  2  Wils.  16. 

(e)  1  Keb.  499.  {g)  1  Keb.  467.  500. 

Gilbert's 
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Gilbert's  Hist.  Com,  Pleas,  p.  112.  In  Vita  v.  Vita  {a\  1824'. 
before  the  statute  of  James,  this  Court  held  a  misprision,  ~ 

Salter 

in  the  proceedings  of  an  inferior  court,  to  be  amendable  against 

here,  after  error  brought.     In  Doe  dem,  Lansorie  v. 

Dyhall  {h\  this  Court,  after  error  brought,  directed  an 

application  to  be  made  to  the  Court  of  Common  Pleas, 

for  leave  to  amend  the  record,  which  was  granted.  In 

Rex  V.  Carlile{c\  a  similar  course  was  taken;  and  Lord 

Tenterden  said,  after  the  amendment,  that  if  error  were 

brought  in  the  House  of  Lords,  the  amended  record 

would  be  the  only  one  of  which  that  Court  could  take 

notice.    \_Littledale  J.    Is  it  correct  to  say  that,  in  a 

case  like  the  present,  a  transcript,  and  not  the  record 

itself,  is  sent?    On  a  writ  of  error  from  the  Common 

Pleas  (except  in  the  case  of  a  fine),  or  from  an  inferior 

court,  the  record  itself  is  supposed  to  come  here  {d). 

If  we  made  the  amendment  as  now  prayed,  would  not  it 

be  sanctioning,  by  a  rule  of  court,  the  practice  of 

sending  a  transcript  instead  of  the  record  ?    Taunton  J. 

In  the  great  majority  of  instances,  the  record  is  not 

made  up  in  the  inferior  court  till  it  becomes  necessary 

to  do  so.    When  error  is  brought,  the  Court  below 

puts  together  the  disjointed  members  of  what  should  be 

the  record,  and  sends  them  to  this  Court.    In  such  a 

case,  it  is  impossible  for  this  Court  to  judge  what  may 

have  been  omitted,  unless  they  had  before  them  the 

materials  which  the  Court  below  had. 

F,  Pollock  and  Martin,  contra.  The  defect  in  this 
declaration  is  clearly  error,  even  after  verdict :  1  fVms, 

(a)  Cro.  Eliz.  435.        {b)  1  Mo.  cj^  P.  550.        (c)  2  5.     Ad.  971. 
[d]  See  2  Wms,  Saund.  101  n,  note  (1)  to  Jaqiies  v.  Cesar, 

S  s  2  Sau?id. 
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1834.  Saund,  74.  a,  note  (I)  to  Peacock  v.  Bell;  Trewr  v. 
~  Wall  (a) ;  and  neither  the  Court  below,  nor  any  other 

Salter  ^  ^  j 

against       Court,  could,  after  verdict,  amend  it.    In  Com.  Dig. 

Sladk. 

Amendment^  Z,  it  is  laid  down,  that  "  no  amendment 
shall  be  after  verdict,  where  the  amendment  alters  the 
issue  tried."  Here  the  jury  have  found  a  general 
verdict:  the  alteration  proposed  would  make  them 
find  where  the  money  was  lent.  An  amendment  can- 
not be  made  for  the  purpose  of  giving  jurisdiction. 
MellisJi  V.  Richardson  (b)  does  not  apply  to  this  case. 
The  question  there  was  independent  of  the  statutes 
of  amendment;  it  turned  upon  a  matter  of  practice, 
namely,  the  entering  up  of  a  verdict,  in  the  court 
below,  according  to  the  justice  of  the  case,  upon 
those  counts  to  which  the  evidence  given  at  the  trial 
could  be  applied.  That  case  more  resembles  France  v. 
Parry  (c),  referred  to  by  Taunton  J.,  where  a  fact  which 
took  place  at  the  trial  was  omitted  in  the  statement  of 
proceedings  on  the  transcript.  It  cannot  be  said  that 
this  Court  is  bound  by  the  form  of  the  transcript  as  is 
comes  before  them.  In  law,  an  alteration  like  this,  after 
error  brought,  is  as  if  the  record  had  been  mutilated  by 
a  stranger.  {Littledale  J.  The  Court  below  certify  it  to 
be  their  record ;  there  is  no  diminution.]  The  record 
sent  up  ought  to  be  that  which  existed  when  the  writ 
was  allowed ;  and  if  any  alteration  could  be  permitted, 
at  least  it  would  not  be  such  a  one  as  this  Court  itself 
would  not  venture  to  make.  Green  v.  Miller  (d)  shews 
that  the  power  of  the  Court  below  to  amend  after  judg- 
ment is  confined  to  the  case  of  misprisions  of  the  clerk, 

(a)  1  r.  J2.  151.  (b)  9  Bing.  125.    6  BUgh,  70, 

(c)  Page  615.  post.  «)  2  B.  4:  Ad.  781. 


and 


IN  THE  Fourth  Year  of  WILLIAM  IV. 


613 


and  does  not  extend  to  mistakes  of  the  party.    There  is  ISS^. 
no  ground  for  considering  this  a  misprision  of  the  clerk.  Salter 
If  the  inferior  Court  has  done  wrong  in  making  this  slade^ 
amendment,  and  this  Court  has  not  jurisdiction  to  cor- 
rect their  proceeding,  any  writ  of  error  may  be  rendered 
nugatory.  Formerly,  the  mode  of  evading  the  operation 
of  a  writ  of  error  was  to  enter  continuances,  and  delay 
signing  judgment  till  after  the  writ  was  returnable ; 
but  the  Court  of  error,  if  satisfied  that  the  continuances 
were  entered  with  that  view,  would  have  made  the  de- 
fendant in  error  pay  costs,  or  would  have  set  aside  the 
execution;  Rejindoz  v.  Randolph       Jaques  v.  Nixon [b), 
per  Bailer  J.    So  the  Court  will  correct  the  intended 
evasion  in  this  case.    In  Mellish  v.  Richardson  (c),  be- 
sides the  distinction  already  taken,  the  question  as  to  the 
jurisdiction  of  the  Court  of  error  was  not  the  same  as 
that  now  raised;  because  it  was  assumed  that  the  amend- 
ment there  in  question  had  actually  been  made  upon 
the  record  of  the  Court  below.    If  the  rule  now  applied 
for  is  not  precisely  that  which  the  Court  can  grant,  it 
may  be  otherwise  shaped,  so  as  to  meet  the  object,  which 
is  to  do  away  with  the  alteration  of  this  transcript,  and 
to  treat  it  as  an  unauthorised  and  intrusive  act. 


Lord  Denman  C.  J.  Assuming  that  the  record  as 
it  originally  stood  was  erroneous,  and  that  the  Court 
below  had  no  right  to  amend  it,  I  think  we  have  no 
right  to  make  the  alteration  called  for  by  this  rule. 
We  cannot  recognise  a  transcript;  we  must  take  it  for 
granted  that  the  record  itself  is  sent  to  this  Court,  and 

(a)  2  Stra.  834.  (6)  I  T.  i?.  280. 


S  s  3 


we 
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1834.      we  must  give  credit  to  the  Court  below  that  that  record 

is  right,  until  some  proceeding  comes  before  us  by  which 

against       the  Contrary  may  be  shewn. 
S1.ADE. 

LiTTLEDALE  J.  In  point  of  law,  it  is  the  record  that 
is  removed;  the  rule  directed  to  the  plaintiff  in  error 
calls  upon  him  to  certify  the  record.  There  may  be 
some  other  proceeding,  by  which  the  act  of  the  Court 
below  may  be  corrected,  but  we  cannot  alter  the  record 
of  that  Court  on  affidavit. 

Taunton  J.  concurred. 

Williams  J.  I  am  of  the  same  opinion.  Whether 
that  which  is  sent  here  be  a  transcript  or  a  record,  there 
is  nothing  before  us  to  amend  it  by. 

Rule  discharged. 
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France  against  Parry. 

Error  from  the  Court  of  Passage  of  the  Borough 
of  Liverpool  (^a), 

rAUNTON  J.     This  case  came  on  in  the  Bail  A  court  of 
requests'  act 

Court.    The  affidavits,  on  the  first  hearing,  ap~  provided,  that  a 

.       ^  .  -/Ml    defendant  sued 

peared  to  me  insufficient:  others  have  been  since  filed,  elsewhere  for  a 
The  rule  called  on  the  Defendant's  agents  to  shew  wl'^Mn^the'^cog- 

11-  r  V  cc.         '        u         nizance  of  that 

cause  why  the  signer  ot  the  writs,  or  othcer  in  whose  ^.^^^^  ^^jg^t 
custody  the  transcript  of  the  record  in  this  cause  was,  ^nj^^/ft^hou^d 
should  not  be  ordered  to  amend  the  transcript  according  appear  by  the 

^  °  verdict  that  the 

to  the  amendment  stated  to  have  been  made  in  the  re-  cause  was 

within  the  cog- 

cord  in  the  Court  below.    It  appears  that  this  action  nizance  of  that 
was  originally  brought  in  the  Court  of  the  borough  of  the"piaintifF 
Liverpool,  in  the  county  of  Lancaster ;  and  that  it  was  non"i^t^1/* 

the  judge  or 

Judges,  who  should  try  the  cause,  should  not,  in  open  court,  certify,  as  by  tlie  act  was  directed. 
In  an  action  brought  in  a  local  court  of  record,  the  defendant  pleaded  the  court  of  requests' 
act,  and  the  cause  appeared,  by  the  verdict,  to  be  within  the  cognizance  of  that  court.  The 
judges  of  the  court  of  record  were  the  mayor  and  bailiffs  of  the  town,  and  they  were  assisted, 
at  the  trial,  by  the  recor  der,  who  was  not  a  judge  of  the  court  of  record.  A  certificate  was 
given,  pursuant  to  the  act,  but  by  the  recorder  alone.  Held,  that  this  did  not  satisfy 
the  act. 

On  error  brought,  the  entry  on  the  proceedings  sent  up  to  this  Court  was,  simply,  that 
it  appeared  by  the  cerlificote  of  the  court  of  record,  that,  &c.  (without  stating  that  the  cer- 
tificate was  made  in  open  court,  or  by  whom  it  was  made,  except  as  above;  ;  but  it  was 
suggested  on  affidavit,  that  the  certificate  had  really  been  made  in  open  court  by  the 
recorder  ;  that  the  proceedings  sent  ujj  were  merely  a  transcript  of  the  record  which  re- 
mained below  ;  and  that  the  record  of  the  Court  below  had  been  amended  there,  by  enter- 
ing the  certificate  as  having  been  made  hy  the judiies^  who  tried  the  cause,  in  open  court; 
and  it  was  moved  that  this  Court  should  amend  the  proceedinj^s  in  conformity  with  the 
alteration  said  to  have  been  made  below.  This  Court  refused  the  amendment ;  first, 
because  they  could  not  take  notice  that  thoy  had  only  a  transcript  before  them,  so  as  to  be 
at  liberty  to  amend  in  conformity  with  the  record  below;  secondly,  because,  if  the  docu- 
ment before  them  were  to  be  considered  as  a  record,  they  had  no  power  to  make  the 
amendment,  it  being  contrary  to  the  fact  as  to  the  person  certifying. 

(a)  The  above,  being  the  case  referred  to  by  T.iunton  J.  in  Salter  v. 
Slade  (ante,  p.  609.),  is  therefore  introduced  here,  but  the  judgment  was 
delivered  (in  the  full  court)  on  Saturday,  June  the  7th. 

S  s  4  tried 
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1834,       tried  there  on  the  24th  of  November  last,  before  the 
mayor  and  bailiffs,  judges  of  that  court,  assisted  by 
■against       James  Clarke^  Esq.,  their  recorder;  and  that  the  jury 

Parry. 

returned  a  verdict  of  105.  for  the  plaintiff.  The  Liver- 
pool Court  of  Requests'  Act  [a)  provides  that,  where  the 
defendant  shall  plead  that  he  was  liable  to  be  warned 
or  summoned  before  the  said  Court  of  Requests,  and 
that  he  is  not  indebted  in  the  sum  of  405.,  if  the  judge 
or  judges  who  shall  try  the  cause  shall  not,  in  open 
court,  certify  on  the  back  of  the  record  that  there  was 
a  probable  cause  of  action  for,  or  to  the  amount  or 
value  of  405.  or  more,  or  that  freehold  or  title  to  the 
plaintiff's  lands  principally  came  in  question,  the  plain- 
tiff shall  be  nonsuited,  and  the  defendant  be  entitled  to 
double  costs.  In  this  case,  the  plaintiff's  counsel  ap- 
plied for  a  certificate,  and  the  defendant's  counsel 
opposed  the  application :  but  the  Court  said  that  it 
was  a  case  where  they  would  certify.  The  clerk  to 
the  town-clerk,  after  the  cause  was  disposed  of,  pre- 
pared the  following  certificate:  —  "  I  do  hereby  certify 
that  the  within-named  plaintiff  had  a  probable  cause  of 
action  against  the  within-named  defendant,  to  the  amount 
of  405."  This  was  signed  by  the  recorder.  The  same 
clerk  says,  that  he  drew  the  record,  and  had  it  settled 
by  counsel,  as  it  originally  stood  before  the  amendment 
afterwards  mentioned  was  made  by  the  Court.  The 
clerk  afterwards  sent  off  a  transcript  of  the  record, 
under  the  seal  of  the  Court  below,  to  this  Court ;  but 
the  transcript  was  not  shewn  to  the  judges  below,  or  to 
the  recorder.    It  was  sent  in  an  incomplete  state,  for 

(a)  25  G.  2.  c.  4S.  s.  7.     The  method  of  pleading  this  act  in 
Court  of  Passage  is  altered  by  stat.  4  &  5  W.  A.  c.  xcii,  ss.  11, 12.  (local 
and  personal,  public). 

the 
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the  act  requires  the  certificate  to  be  given  in  open  1834?. 
court;  but  the  recital  in  the  transcript  was  the  follow-  " 

*  1"  RANGE 

ing :  —  "  And  because  it  appears  by  the  certificate  of  f^ainst 
the  said  Court  before  whom  the  said  issues  were  tried, 
that  the  said  James  had  probable  cause  of  action,"  &c. 
The  transcript  was,  however,  an  accurate  copy  of  the 
record.  It  was  found  that  the  transcript  was  inoperative 
here.  Application  was  then  made  to  the  Court  below, 
to  alter  the  form  of  the  recital  of  the  certificate  in  the 
record.  The  Court  below  did  make  the  alteration,  and 
the  amended  entry  was  as  follows:  —  "  And  because  it 
appears  by  the  certificate  of  the  judges  of  the  said  court 
before  whom  the  said  issues  were  tried,  duly  made,  and 
certified  by  the  same  judges  in  open  court,  according  to 
the  statute  in  such  case  made  and  provided,  that  the  said  / 
James  had  probable  cause  of  action,"  &c. :  —  and  cer- 
tainly the  alteration  was  conformable  to  the  fact,  in  so 
far  as  it  stated  the  certificate  to  have  been  made  in  open 
court.  The  way  in  which  the  record  was  made  up 
was  this.  The  certificate  was  indorsed  by  the  town- 
clerk's  clerk  on  the  back  of  the  proceedings,  as  they 
stood  up  to  the  trial :  but  no  record,  strictly  speaking, 
is  ever  prepared  in  the  Borough  Court,  unless  in  obe- 
dience to  the  mandate  of  a  superior  court,  or  unless 
when  required  by  the  parties.  The  recorder  signed  the 
certificate,  indorsed  as  before  mentioned,  in  open  court; 
and  the  record  of  the  judgment  and  proceedings  at,  and 
previously,  and  subsequently  to  the  trial,  constituted  the 
record,  which  was  settled  by  counsel,  and  of  which  the 
transcript  was  subsequently  sent  to  this  Court  in  obe- 
dience to  the  writ  of  error.  The  record  below  was 
afterwards  amended  vnth  the  express  assent  of  the  Court 
below,  and  in  obedience  to  its  direction. 

On  these  facts,  it  is  very  doubtful  what  was  the 

nature 
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1834.       nature  of  the  instrument  sent  up, — whether  it  must  be 
considered  as  a  transcript  of  the  record,  or  as  the  record 
against       itsclf.     In  somc  parts  of  the  affidavits  it  is  called  a 

Parry. 

record,  and  in  others  a  transcript.  The  general  rule  is, 
that  this  Court  will,  in  fit  cases,  amend  a  record,  but 
will  not  notice  a  transcript.  If  this  be  presented  to  the 
Court  as  a  transcript  only,  the  case  is,  in  effect,  decided 
by  one  which  occurred  about  a  week  ago  (Salter  v. 
Slade  {a)) ,  where  this  Court  refused  to  amend.  If  it  be  a 
record,  then  there  are  precedents  of  this  Court  making 
amendments  in  amendable  cases ;  that  is,  of  its  doing 
here  what  a  court  would  do  below,  having  authority  to 
amend.  But,  then,  it  is  doubtful  here  whether  the  case 
be  one  under  statute  8  H.  6.  c.  12.  and  c,  15.,  in  which 
the  Court  would  amend.  In  Comynss  Digest  (b)^  many 
instances  are  given  in  which  the  Court  will  amend,  and 
many  in  which  it  will  not.  In  Morse  v.  James  (c),  it 
was  held  that  the  inferior  court  could  not,  under  the 
statutes  of  Henry  6.,  amend  process ;  and  in  Wynne  v. 
Thomas  {d\  the  Court  said,  that  they  would  not  amend 
a  writ  where  the  defect  was  not  the  misprision  of  the 
clerk.  The  word  "  misprision  "  is  frequently  misapplied : 
it  is  not  every  error,  arising  from  mistake,  that  is  a 
misprision,  but  such  only  as  arises  from  any  carelessness 
or  negligence  of  the  clerk.  Here,  it  is  doubtful  whether 
there  has  been  any  carelessness  of  the  clerk.  The 
record,  in  its  original  state,  was  signed  by  the  recorder, 
and,  as  it  appears,  has  been  signed  by  the  recorder 
alone.  The  words  of  the  Court  of  Requests'  Act  are, — 
"  If  the  judge  or  judges,  who  shall  try  the  said  cause, 
shall  not  in  open  court  certify,  on  the  back  of  the  record." 
Now,  although  the  recorder,  in  fact,  tried  the  cause ;  yet 

(a)  Ante,  page  608.  {b)  Sec  under  Amendment,  from  T  to  V  5. 
(cj  WUles,  125.  (d)  ff  'UleSf  568. 

the 


IN  THE  Fourth  Year  of  WILLIAM  IV. 


619 


the  trial  was  before  the  mayor  and  bailiffs,  who  alone  1834. 
are  the  legitimate   judges  of  the  court.     It  should,  ~ 

^  J     ^  France 

therefore,  be  signed  by  them,  not  by  the  recorder ;  and,  ngamst 

Pakry. 

consequently,  the  amendment  prayed  for  would  be  con- 
trary to  the  facts.  Therefore,  assisted  as  I  am  by  the 
judgment  of  the  Court  in  Salter  v.  Slade,  I  think  this 
rule  must  be  discharged. 

Rule  discharged. 
Joseph  Addison^  in  support  of  the  rule. 
Crom'pton^  against  the  rule* 


Ward  against  Tummon.  funf^d' 

THE  defendant  was  arrested  on  a  capias,  in  an  action  Where  plaintiflT 
1  '     'pn,        .  rv.       .         arrests  defend- 

on  promises,  at  the  plamtjii  s  suit.    I  he  affidavit  to  ant  on  a  capias 
hold  to  bail  stated  the  debt  to  be  for  use  and  occu-  p"omi?es,'°and" 
pation.    The  plaintiff  afterwards  declared  in  covenant.  covenTntrthe 
A  rule  was  thereupon  obtained,  calling  on  the  plaintiff  theTctsIr  4 
to  shew  cause  why  the  bail  should  not  be  discharged,  c.  39.,  will  set 

^  ^     '  aside  the  de- 

and  the  proceedings  set  aside  for  irregularity.  ciaration,  but 

will  not  dis- 
charge the  bail. 

Archbold,  on  a  former  day  of  this  term,  shewed 
cause  (a).  The  defendant  asks  for  too  much.  There 
is  no  objection  to  the  writ,  and  therefore  the  plaintiff  is 
entitled  to  his  bail.  As  to  the  declaration,  the  plaintiff 
may  be  considered  as  declaring  by  the  by,  for  a  different 
cause  of  action  from  that  specified  in  the  writ  {b).  This 
may  be  irregular,  perhaps,  since  the  late  Act  for  the 
Uniformity  of  Process ;  but  it  does  not  affect  the  writ. 

(a)  Before  Lord  Denman  C.  J.  and  Williams  J.    ilioy  51st. 
(6)  See,  however,  Tethewigton  v.  Golding,  7  T.  R.  80. 


J,  //.  AdolpJius 
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1834<.  J,  L,  Adolphus  contra.   In  King  v.  SJceffington  («),  the 

"[I  writ  of  summons  was  in  an  action  of  trespass  on  the 

Ward  ^ 

against       case  upon  promises,  and  the  notice  of  declaration  was 

TUMMON. 

in  an  action  of  trespass  on  the  case ;  and  the  Court  of 
Exchequer  held,  under  the  Act  for  Uniformity  of  Pro- 
cess, 2  W.^.  c.  39.,  schedule,  No.  1.,  that  the  proceed- 
ings were  irregular,  and  set  them  aside.  In  Thorapson 
V.  Dicas  [h\  the  same  Court  held,  that,  since  that  act, 
the  writ  thereby  given  is  the  commencement  of  the 
suit  (c),  and  must  specify  the  true  form  of  action;  and 
that  the  declaration  must  pursue  the  form  of  action  so 
specified.  The  declaration  there  was  set  aside,  being  in 
trespass,  whereas  the  writ  was  in  trespass  on  the  case. 
No  objection  of  this  kind  could  ever  be  successful,  if 
the  plaintiff,  on  its  being  taken,  might  allege  that  the 
declaration  was  by  the  by.  The  variance  between  the 
writ  and  declaration  discharges  the  bail.  [Williams  3, 
It  seems  to  me  that  you  are  asking  too  much.  I  ques- 
tion if  both  parts  of  the  rule  can  be  made  absolute.] 

Cur.  adv,  mlt. 

Lord  Denman  C.  J.  now  said  :  —  We  think  you  are 
entitled  to  have  the  declaration  set  aside,  but  not  the 
bail  discharged. 

J.  L.  Adolphus  asked  if  the  rule  might  be  taken  in  the 
alternative. 

Lord  Denman  C.  J.  No :  we  think  the  bail  are  not 
entitled  to  be  discharged. 

Rule  absolute  for  setting  aside  the  declaration. 


ia)  1  Cro.  ^  M.  363.    3  Tyr.  318. 

ib)  1  Cro.  4-  M.  76«.    3  Tyr,  873. 

(c)  S.  P.  Alston  V.  Underhilly  I  Cm.  ^  M.  492.    5  Tyr.  427. 
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In  the  Matter  of  Arbitration  between  Charles  Monday. 

June  2a. 

Wright  and  Charles  Pole. 


nHARLES  WRIGHT,  proprietor  of  the  Ship  Inn  An  innkeeper 

\^  *■      *■  having  insured, 

at  Dover,  effected  an  insurance,  as  after-mentioned,  against  fire,  his 

**  interest  in  the 

with  the  Sun  Fire  Office  Company.   In  November  1832,  inn  and 

.        offices,"  can- 

a  fire  broke  out  on  the  insured  premises,  and  Wright  not,  upon  such 

,  .       ,  .  1  r       ^^      ^  and  offices 

claimed  compensation  from  the  company  tor  the  loss  being  partly 
thereby  occasioned.    His  claim  being  objected  to,  the  agdnstThe^a. 
parties,  by  deed,  (which  was  afterwards  made  a  rule  of  gug^ng^'^by^^ 
Court,)  referred  the  dispute  to  arbitration.    It  appeared  his  hiring 

*  *  '  other  premises 

before  the  arbitrator  that,  by  the  policy  of  insurance,  while  his  own 

were  being 

Wright  and  another  (his  partner  when  the  policy  was  repaired,  and 

i\   1     1   •  1  1  •  ^    '  refusal 

Signed)  had  insured,  among  other  things,  "on  their  of  persons  to  go 
interest  only  in  the  said  Ship  Inn  and  offices,  lOOOZ."  while  under 
By  virtue  of  this  clause,  Wright  made  the  following  de-  insurers  bavin 
mand  before  the  arbitrator:  —  "  Also  such  damages  as  he  i*e-instated  the 

°  premises  m 

can  satisfy  the  arbitrator  he  has  sustained  under  the  claim  proper  time, 
delivered  to  the  Sun  Fire  Office  for  his  loss  in  his  interest 
in  the  said  Ship  Inn  and  offices;  such  damages  consisting 
in  rent  paid  by  him  to  his  landlord,  J.  M,  Fector,  Esq., 
the  hire  of  other  houses  or  apartments  whilst  the  apart- 
ments damaged  in  such  inn  by  the  fire  were  undergoing 
the  necessary  repairs,  and  the  loss  or  damage  sustained 
by  him  by  reason  of  various  persons  refusing  or  declin- 
ing to  go  to  the  said  Ship  Inn  whilst  the  apartments  so 
damaged  were  undergoing  such  repair."  It  was  objected 
that  this  claim  was  not  maintainable,  for  that  the  interest 
insured  could  be  understood  only  to  mean  the  interest 
Wright  had  in  the  fabric  of  the  inn  and  offices,  by 

reason 
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1834.  reason  of  the  improvements  and  additions  proved  to 
have  been  made  thereto  by  him,  and  by  his  father. 

In  I'le  Matter  of  .  . 

Wright  through  whom  he  derived  title  to  the  premises;  and 
that  in  respect  of  that  interest  he  had  no  claim,  the  inn 
and  offices  having  been  reinstated  in  pursuance  of  the 
policy,  as  Wright  admitted.  The  arbitrator  awarded 
that  450/.  was  due  from  Charles  Pole,  as  one  of  the 
managers  or  directors  of  the  Sun  Fire  Office  Company, 
to  the  said  Charles  Wright,  "  for  the  loss  he  has  sustained 
in  his  business  as  an  innkeeper,  by  not  being  able  to 
occupy  the  said  Ship  Inn  and  offices  during  the  time 
that  elapsed  between  the  fire  and  the  rebuilding  of  the 
said  premises."  He  also  awarded  a  sum  for  loss  on 
goods.  A  rule  nisi  having  been  obtained  for  setting 
aside  the  award, 

H,  V,  lR,ichards  now  shewed  cause  («).  The  insurance 
was  effected  on  Wrighfs,  "  interest  in  the  Ship  Inn^^  and 
it  was  for  the  arbitrator  to  say  what  that  interest  was, 
and,  whether  there  was  a  loss  in  respect  of  it.  [Lord 
Z>enman  C.  J.  Do  you  contend,  that  if  he  had  carried 
on  business  at  another  inn  while  his  own  premises  were 
rebuilding,  and  had  gone  on  there  so  successfully 
as  to  be  no  loser  during  that  period,  he  would  have 
had  no  claim  now  in  respect  of  interest,  but  that,  if  less 
successful,  he  might  have  claimed  in  proportion  ?]  The 
question  would  always  have  been  for  the  arbitrator, 
whether  there  was  a  loss  within  the  meaning  of  the 
policy.  The  profits  of  the  business  were  clearly  in- 
surable.  [Lord  Denman  C.  J.  The  question  is,  whether 

(a)  The  award  was  disputed  on  more  than  one  ground  ;  but  Kelly  stat- 
ing, on  behalf  of  the  company,  that  they  were  willing  the  award  should 
stand  except  as  to  450/.,  no  decision  was  given  on  any  other  point. 

they 
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they  are  covered  by  the  insurance  actually  effected.]  In  1834?. 
Crowley  v.  Cohen  {a\  Lord  Tenterden  said  that,  in  a  ,  • 

^  ^  '  In  the  Matter  of 

policy  of  insurance,  "  although  the  subject-matter  of  the  Wright 

and  Pole. 

insurance  must  be  properly  described,  the  nature  of  the 
interest  may  in  general  be  left  at  large : "  Littledale  J. 
makes  a  similar  observation ;  Parke  J.  says,  the  par- 
ticular nature  of  the  interest  is  a  matter  which  only 
bears  on  the  amount  of  damages ;  it  is  never  specially 
set  out  in  a  policy;"  and  Patteson  J.  adds,  "it  is  only 
necessary  to  state  accurately  the  subject-matter  insured, 
not  the  particular  interest  which  the  assured  has  in  it." 
In  Flint  v.  Flemyng  {b)  it  was  held,  that  a  ship-owner, 
on  an  insurance  of  freight,  might  recover  for  the  profits 
which  he  would  have  made  by  carrying  his  own  goods. 
\Taiinton  J.  The  profits  were  of  the  same  nature, 
whether  he  carried  his  own  goods  or  those  of  another.] 

Kelly^  contra,  on  stating  that  he  should  not  dispute  the 
award  on  any  point  but  this,  was  stopped  by  the  Court. 

Lord  Denman  C.  J.  We  all  think  the  case  quite 
clear  on  this  point.  The  interest  in  question  might  have 
been  the  subject  of  insurance,  but  an  arbitrator  cannot 
take  into  consideration  the  possible  profits  of  an  inn, 
under  the  shape  of  an  interest  in  buildings. 

Littledale  J.  concurred. 

Taunton  J.  If  a  party  would  recover  such  profits 
as  these,  he  must  insure  them  qua  profits.  I  never 
heard  before  of  a  recovery  of  profits  of  a  business  as  an 

(a)  3  ^.  ^  Ad,  478.  (6)  1  B.  ^  Ad.  45. 

inci- 


624  CASES  IN  TRINITY  TERM 

3  834.  incidental  part  of  the  loss,  under  an  insurance  upon  a 
,  „  house  or  ship. 

In  the  Matter  of  ^ 
Wright 

and  Pole.  t 

Williams  J.  concurred. 

Rule  absolute  for  setting  aside  the 
disputed  part  of  the  award. 


f^^f^d.  Johnson  against  Brazier,  Clerk. 

On  a  proceed-   rpfj^  plaintiff  and  two  other  persons,  creditors  of  the 

ing  under  the  JL 

Interpleader  defendant,  severally  obtained  warrants  of  seques- 

Act,  at  the  ..... 

instance  of  a     tration  against  his  ecclesiastical  goods,  and  the  seques- 

sequestrator, 

to  settle  the      trator,  to  whom  the  said  warrants  were  directed,  began 

rights  of  several       ,  i  •     •  rf»  i  i 

sequestration  to  levy.  Ihe  plaintiii  s  warrants,  grounded  upon  writs 
beneficed"^  ^  of  levari  facias  in  two  suits,  one  in  this  Court,  and  the 
clergyman,^a     ^^^lev  in  the  Common  Pleas,  were  the  first  in  point  of 

creditor  claimed  '  ^ 

under  a  war-     ^ly^Q .       ^Jj^  execLitor  of  a  subsequent  creditor,  Mytton» 

rant  of  attor-  ^  '     ^  ' 

ney,  which       contested  their  validity,  and  gave  warning  to  the  Bishop 

appeared,  by 

memorandum    of  the  diocese  and  the  sequestrator,  not  to  pay  any  of  the 

indorsed,  to  be  .       ,     .    ^  i  •     -m   r  i  rr^i 

given  by  the  monies  levied  to  the  plaintiff  Jo/zw50/z  s  account.  Ihe 

tirpu'Tpo^e^of  same  creditor  afterwards  obtained  a  rule  nisi  in  the 

anmiitjfgranted  ^^"^'^       Common  Pleas  for  setting  aside  the  seques- 

by  deed:  tration  founded  on  the  proceedings  in  that  court;  which 

Held,  that  the  r  S5  ' 

creditor  need     rule  was  afterwards  discharged  upon  an  agreement  be- 
not  shew  the  ^  o         i  o 
deed,  in  order    tween  the  parties.    The  creditor  who  had  moved  for 

to  prove  that  it 

was  free  from     the  rule  Considered  himself  entitled,  by  the  terms  of 

objection  under    ,  ,  ifi»'i'  i-i 

stnt.  IS  Eliz.  that  agreement,  to  have  the  funds  levied  immediately 
^an?ofl!tt^on!ly  P^'^'^  notwithstanding  the  sequestration 

being,  on  the     Jsgued  in  the  suit  in  K.  B.,  and  he  threatened  the  se- 

face  or  it, 

regular.  questrator  with  an  attachment  if  they  were  not  so  applied. 

The  sequestrator,  for  his  own  and  the  bishop's  protection, 
obtained  a  rule  of  this  Court,  calling  on  the  personal 

repre- 
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representatives  of  the  plaintiff  John so7t  {who  had  died), 
the  personal  representatives  of  Mytton,  and  the  third 
sequestration  creditor,  upon  notice  to  their  respective  against 

Beazier. 

attorneys,  to  appear  before  this  Court,  and  state  the 
nature  and  particulars  of  their  respective  claims  to  the 
goods  seized  in  execution  under  the  above  writs  of 
levari  facias,  and  to  maintain  or  relinquish  the  same, 
and  to  shew  cause  why  the  Court  should  not  make  such 
order  respecting  the  same  as  to  it  should  seem  fit, 
pursuant  to  the  statute  (1  &  2  4.  c.  58.  s,  6.)  in  that 
case  made  and  provided,  and  in  the  meantime  all  pro- 
ceedings against  the  bishop  and  the  sequestrator  be 
stayed. 

It  appeared  by  affidavits  filed  on  behalf  of  the  plaintiff 
Johnson^s  representatives,  in  answer  to  this  application, 
that  his  execution,  in  the  suit  in  this  Court,  issued  upon 
a  judgment  entered  up  on  a  warrant  of  attorney.  The 
warrant  of  attorney  was  in  the  common  form,  and  had  a 
memorandum  indorsed,  stating  that  it  was  given  to 
secure  an  annuity  granted  by  the  defendant  for  the  term 
of  his  natural  life,  described  in  an  indenture,  of  even 
date  with  the  warrant  of  attorney,  made  between  the 
defendant  and  the  plaintiff  Johnson^  whereby  it  was 
agreed  that  judgment  should  be  entered  up  on  the 
warrant  of  attorney,  but  no  execution  issue  thereon  till 
the  annuity  should  have  been  in  arrear  fourteen  days 
after  any  of  the  days  of  payment  in  the  said  indenture 
mentioned;  but  in  case  of  such  arrear,  execution  might 
be  sued  out  for  recovery  of  the  amount,  and  all  costs 
occasioned  by  nonpayment. 


Sir  James  Scarlett  now  shewed  cause  on  behalf  of  the 
representatives  of  Mytton,    The  warrant  of  attorney,  in 
Vol.  I.  T  t  this 
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this  case,  is  not  an  independent  security,  but  refers  to  a 
deed.  If  that  deed  create  a  charge  upon  the  benefice, 
which  the  warrant  of  attorney  is  given  to  enforce,  the 
warrant  of  attorney  and  sequestration  are  void;  and 
they  cannot  be  held  good  till  the  deed  is  produced  to 
satisfy  the  Court  that  they  are  so/ 

Adams  Serjt.  and  Follett,  for  the  representatives  of 
Johnson.  It  is  established,  that  if  the  warrant  of  attorney, 
in  a  case  like  this,  be,  upon  the  face  of  it,  free  from 
objection,  a  judgment  entered  up  on  it  is  available  for 
recovering  arrears  of  the  annuity :  not  so,  if  the  warrant 
of  attorney  refer  to  a  deed  which  is  void  under  13  Eliz, 
c,  20,  5.  1 .,  as  charging  the  benefice,  and  incorporate 
the  terms  of  that  deed ;  Flight  v.  Salter  (a).  Gibbons  v. 
Hooper  (5),  Kirlew  v.  Butts  {c),  Britten  v.  Wait  {d),  and 
Colebrooke  v.  Ltiyton  (^),  shew  the  distinction  {g).  The 
plaintiff  Johnson  is  not  bound  to  shew  that  the  indenture, 
in  this  case,  is  free  from  objection;  and  if  it  were 
objectionable,  the  warrant  of  attorney  is  still  good. 

B,  F.  Richards,  for  the  Bishop  and  the  sequestrator, 
was  not  heard. 

Lord  Denman  C.  J.  There  is  no  ground  laid  for 
requiring  the  production  of  this  deed. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  A  party 
has  no  right  to  come  into  this  court,  as  into  a  court  of 
equity,  with  a  bill  of  discovery. 

(rt)  1  B.  ^  Ad.  675.  (b)  2B.  ^  Ad.  734, 

(c)  2B.  <^  Ad.  736,  note  (6).  (rf)  3  B.  §^  Ad.  915. 

(e)  4  B.  <^  Ad.  578. 

(q)  See  also  Newland  v.  Watkin,  9  Bing.  113.,  and  Fair  cloth  v.  Gwr- 
?ury,  9  Bing.  622. 

Taunton 


1834. 


Johnson 
,  against 
Brazier. 


IN  THE  Fourth  Year  of  WILLIAM  IV. 


627 


Taunton  and  Williams  Js.  concurred.  1^34. 


Johnson 

The  Court  ordered,  that  the  Bishop  or  sequestrator  agaia&t 

^  ^  Brazier. 

do  pay  over  the  money  now  in  the  hands  of  the  seques- 
trator under  the  writ  of  sequestration  issued  in  this  cause, 
to  the  representatives  of  the  plaintiff  Johnson, 


The  King  against  Wilson.  Monday, 

°  June  2d. 

A writ  of  certiorari,  of  Michaelmas  term  last,  was  A  conviction 
.  under  stat. 

directed  to  two  magistrates  of  Leicestershire,  com-  s  h.  6.  c.  9. 

,  ,  11        1     •       1  If  set  forth  a  com- 

mandmg  them  to  send  up  all  and  smgular  records  ot  plaint  made  to 
conviction  under  their  hands  and  seals,  whereby  John  an'entry  int'o° 
Wilson  was  convicted  of  unlawfully,  and  with  strong  com'^ja^na'^nV^^ 
hand  and  armed  power,  detaininoj  the  possession  of  a  unlawful 

^  o  i  ejectment,  and 

certain  messuage  in,  &c.  against  the  statute,  &c.,  and  a  forcible  de- 
tainer by  the 

adjudged  for  such  offence  to  pay  a  penalty  of  5/.;  and  defendant;  that 

••••111  a  a  1-1  justices,  oa 

also  an  mquisition  holden  at,  &c.  on,  &c.,  touchmg  the  personal  view, 
said  forcible  detainer,  and  all  proceedings  had  thereon,  fendanffo^-^' 
with  all  things  touching  the  same,  as  fully  and  perfectly  t^ll^^tfo^' 
as  they  had  been  taken  before  them  (the  iustices),  or  /o^^P^aint, 

*'  \        J  /7         and  that  ne  was 

any  of  them,  and  then  remained  in  the  custody  or  therefore  con- 

*'  victed  by  thena 

power  of  them  or  any  of  them.     To  this  writ  the  of  forcible  de- 
tainer by  their 

magistrates  returned  the  conviction  and  inquisition,  with  own  view.  The 

defendant  gave 
a  written  notice 
to  the  justices, 

after  the  conviction,  denying  the  force,  and  complainant's  possession.  On  an  inquisition 
afterwards  had,  the  jury  found  a  seisin  in  fee  by  the  complainant,  and  an  unlawful  entry, 
ejection,  and  forcible  detainer.  The  justices  indorsed  upon  the  inquisition  a  memorandum, 
of  having  reseized  the  premises  and  put  the  complainant  into  possession.  The  conviction, 
inquisition,  and  memorandum  having  been  returned  by  the  justices  to  a  certiorari,  requir- 
ing a  return  of  the  conviction  and  inquisition,  and  all  things  touching  the  same,  this  Court 
refused  to  grant  a  mandamus  to  amend  the  return  by  returning  the  information,  and  by 
returning  on  the  face  of  the  conviction  the  evidence  given  touching  the  entry,  and  the  facts 
touching  the  conduct  of  the  defendant  on  the  view,  it  not  being  suggested  in  affidavit  that 
any  evidence  was  received  by  the  magistrates  on  the  view.  The  Court  gave  no  opinion  as 
to  the  validity  of  the  conviction. 

T  t  2  a  me- 
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a  memorandum  indorsed  on  the  latter.  The  conviction 
was  as  follows :  —  "  LeicestersJdre  (to  wit) :  Be  it  re- 
membered, that  on,  &c.,  at  Market  Harhoroiigh  in  the 
county  of  L,  aforesaid,  Thomas  Bates  and  John  Stiles 
complain  to  us,  the  Rev.  Edward  Griffin,  clerk,  and 
William  de  Capell  Brooke,  Esq.,  two  justices,  &c.,  as- 
signed, &c.,  that  John  Wilson,  late  of,  &c.,  into  the 
messuage  of  them  the  said  Thomas  Bates  and  John  Stiles, 
situate  in  the  parish  of  M,  H,,  and  being  the  messuage 
situate  between  the  house  in  M.  H,,  in  the  occupation, 
&c.,  and  the  house  in  ikf.  H,  aforesaid,  in  the  occupation, 
&c.,  did,  on,  &c.,  enter,  and  them  the  said  T,  B,  and 
J,  S.,  from  the  messuage  aforesaid,  whereof  the  said  T.  B, 
and  J,  S.,  at  the  time  of  the  entry  aforesaid,  were  seised 
to  them  and  their  heirs  in  their  demesne  as  of  fee, 
unlawfully  ejected,  expelled,  and  amoved,  and  the  said 
messuage  from  them  the  said  T.  B,  and  J,  S.  unlawfully 
with  strong  hand  and  armed  power,  doth  yet  hold  and 
from  them  detain,  against  the  form  of  the  statute,  &c. : 
whereupon  the  said  T.  B,  and  J.  S.  then,  to  wit,  on,  &c., 
at,  &c.,  pray  of  us,  so  as  aforesaid  being  justices,  that  a 
due  remedy  be  provided  to  them  in  this  behalf,  accord- 
ing to  the  form  of  the  statute  aforesaid ;  which  complaint 
and  prayer  by  us  the  aforesaid  justices  being  heard,  we 
the  aforesaid  Edward  Griffin  and  William  de  Capell 
Broohe  to  the  messuage  aforesaid  personally  have  come, 
and  do  there  find  and.  see  the  said  John  Wilson  the  afore» 
said  messuage  with  force  and  arms  unlawfully  with  strong 
hand  a7id  armed  power  detaining,  against  the  form  of  the 
statute  in  such  case,  &c.,  according  as  they  the  said  T.  B. 
and  J.  S.  50  as  aforesaid  have  unto  us  complained :  there- 
fore it  is  considered  by  us  the  aforesaid  justices,  that  the 
aforesaid  John  Wilson  of  the  detaining  aforesaid  with 

strong 


1834. 


The  King 
again.1t 
Wilson. 
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strong  hand^  hy  our  awn  'proper  view  then  and  there  as  1834. 
aforesaid  had,  is  convicted  according  to  the  form  of  the     j^e  Kino 
statute  aforesaid :  whereupon  we  the  iustices  aforesaid  against 

^  .  .  Wilson. 

do  set  and  impose  a  fine  of  5/.,  to  be  paid  by  him  to  our 
said  Sovereign  Lord  the  King  for  the  said  offence,  and 
do  cause  him  then  and  there  to  be  arrested ;  and  the 
said  John  Wilson,  being  convicted  upon  our  own  proper 
view  of  the  detaining  aforesaid  with  strong  hand,  as  afore- 
said, by  us  the  aforesaid  justices  is  committed  to  the 
gaol  of  our  said  Lord  the  King  at,  &c.,  being  the  next 
gaol  to  the  messuage  aforesaid,  there  to  abide  until  he 
shall  have  paid  the  said  fine  to  our  said  Lord  the  King 
for  his  offence  aforesaid :  concerning  which  the  premises 
aforesaid,  we  do  make  this  our  record.    In  witness 
whereof,  &c.  (Signed  and  sealed  by  the  two  justices)." 
The  inquisition  purported  to  be  taken  on  the  10th  of 
September  by  the  oaths  of  twelve,  &c.,  before  the  above- 
named  justices  and  another,  and  expressly  found  a 
lawful  and  peaceable  seizin  in  fee  of  the  premises,  by 
Bates  and  Stiles,  and   an   unlawful   entry,  ejection, 
expulsion,  and  amoval,  and  an  unlawful  holding  and 
detainer  with  strong  hand  and  armed  force,  by  Wilson, 
On  this  inqusition  the  following   memorandum  was 
indorsed :  —  "  County  of  Leicester :  Be  it  remembered, 
that  we  Edward  Griffin,  and  John  Wetherall,  clerks, 
and  William  de  Capell  BrooJce,  Esquire,  justices  in  the 
within   inquisition  named,  did,  this  10th   day,  &c., 
personally  go  to  the  messuage  and  other  the  premises  in 
the  within  written  inquisition  mentioned,  and  did  reseize 
the  same,  with  the  appurtenances,  and  did  restore  and 
put  the  within  named  Thomas  Bates  and  John  Stiles  into 
full  possession  thereof,  according  as  they  before  the 
T  t  3  entry 
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1834.      entry  and  forcible  detainer  thereof  by  John  Wilson^  in 
the  said  inquisition  mentioned,  were  seized,  according  to 

The  King  ^  ,         '  »  & 

against      the  form  of  the  statutes  in  such  case,  &c.    Given,  &c. 
(Signed  and  sealed  by  the  three  justices)." 

In  Hilary  term  last,  M,  Z).  Hill  obtained  a  rule, 
calling  upon  the  three  justices  last  mentioned  to  shew 
cause  why  a  mandamus  should  not  issue,  commanding 
them  to  amend  the  return  to  the  certiorari,  by  returning 
the  information  on  which  this  conviction  was  founded, 
and  also  by  setting  forth  on  the  face  of  the  conviction 
the  evidence  which  was  given  before  them  touching  the 
entry  into  the  premises  therein  mentioned,  and  also  the 
facts  touching  the  conduct  of  the  defendant  on  the  view 
had  by  the  justices,  and  on  which  facts  they  adjudged 
the  defendant  to  be  guilty  of  the  forcible  detainer  in  the 
conviction  mentioned ;  and  also  the  depositions  taken  on 
the  inquisition.  The  affidavits  upon  which  the  rule  was 
obtained  suggested  certain  particulars  as  to  the  conduct 
of  Wilson  at  the  time  of  the  view,  and  also  as  to  the 
evidence  given  at  the  inquisition ;  and  it  appeared  from 
them  that,  after  the  conviction  and  before  the  inquisi- 
tion, Wilson  served  one  of  the  magistrates  with  a  written 
notice,  containing  a  traverse  of  the  force  alleged  to  have 
been  used  by  him  "  touching  the  possession  of  the  said 
premises,"  and  containing  also  an  allegation  that  Stiles 
and  Bates  were  never  in  possession  of  the  premises,  but 
had  intruded  themselves  thereon.  It  further  appeared 
by  the  affidavits,  that,  after  the  inquisition,  the  defend- 
ant was  put  out  of  the  premises,  and  possession  given  to 
Stiles  and  Bates,  But  it  was  not  suggested  that  any 
evidence  was  given  to  the  justices  at  the  time  of  the  view 
upon  which  the  conviction  was  made. 

Humfrei/ 
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Humfrey  and  Follett  now  shewed  cause.    The  statute  1834. 


The  KiNQ 


3  G.  4.  c,  23.  s,  1.  gives  a  general  form  of  conviction 
for  cases  where  no  particular  form  has  been  directed;  against 

.    .  Wilson. 

and  the  general  form  sets  out  the  evidence.  But  this  is 
a  conviction  under  the  statute  8  Hen,  6.  c,  9.,  the  second 
section  of  which  enlarges  the  provisions  of  the  statute 
15  Rich,  ^,  <7.  2.,  recited  in  the  first  section;  and  the 
effect  of  the  two  sections  is,  that  the  justice  or  justices, 
upon  complaint  made  of  forcible  entry  or  holding  of 
lands,  tenements,  or  other  possessions,  are  to  go  to  the 
place  where  such  force  is  made ;  and  if  they  or  he  find 
any  persons  holding  such  place  forcibly,  such  persons 
shall  be  taken  and  put  into  the  next  gaol,  there  to  re- 
main convict  by  the  record  of  the  same  justices  or  jus- 
tice, until  they  have  made  fine  and  ransom  to  the  king. 
There  is,  therefore,  no  evidence  required,  except  the 
finding  of  the  justices  upon  view ;  and  such  finding  is 
expressly  set  forth  in  this  conviction.  Supposing  oral 
evidence  to  have  been  given  for  the  defendant,  the  jus- 
tices upon  the  view  might  find  against  it,  though 
uncontradicted,  and  convict  accordingly.  In  Rex  v. 
Oakley  {a)  a  conviction  was  quashed,  because  neither 
the  complaint  nor  conviction  alleged  an  unlawful  ejec- 
tion, which,  as  Patteson  J.  there  pointed  out  {b\  was  con- 
tained in  the  precedent  in  *Rex  v.  Elwell  (c).  Here  the 
conviction  recites  that  the  complaint  was  of  an  unlawful 
ejection  and  forcible  detainer,  and  states  that  the  jus- 
tices found  an  unlawful  and  forcible  detainer  on  the 
view,  according  to  the  complaint,  which  is  thus  em- 
bodied in  the  conviction;  and  the  statute  gives  the 
justices  power  to  convict  upon  the  view  of  a  forcible 

(a)  4  B.  ^  Ad.  307.   S.  C.  1  Nev.  ^  M.  58.       (b)  4  B.  ^  Ad.  314. 
(c)  2  Ld.  Raym.  1514.    3  Ld.  Rat/m.  360, 

T  t  4  holding, 
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holding,  after  such  complaint  made.  But,  when  the 
conviction  is  upon  the  view  of  the  justices,  there  can  be 
no  evidence  to  set  out.  The  answer  of  the  magistrates 
to  the  mandamus  would  be,  that  they  did  not  act  upon 
evidence  at  all,  but  on  their  own  view*  Besides,  the 
inquisition  shews  the  fact  of  the  unlawful  entry ;  and 
by  Stat.  3  G.  4.  c.  23.  s.  3.,  mere  want  of  form  is  not 
sufficient  ground  for  setting  aside  a  conviction  when  the 
merits  have  been  gone  into,  and  when  there  has  been, 
either  no  appeal,  or  an  affirmation  of  the  conviction 
on  appeal ;  and  the  trial  on  this  inquisition  may  be  con- 
sidered to  be  in  the  nature  of  an  appeal  from  the  first 
conviction* 

M.  D»  Hill,  in  support  of  the  rule.  The  application 
here  is,  not  to  quash  the  conviction,  but  to  have  the 
facts  set  out  by  the  magistrates.  It  is  clear  that,  if  any 
unlawful  entry  took  place,  the  view  was  subsequent  to 
that,  and  upon  that  view  nothing  could  appear  but  the 
forcible  detainer*  Now,  it  is  admitted  that  a  forcible 
detainer  is  not  sufficient.  If  there  has  been  no  evidence 
besides  the  view,  the  magistrates  should  so  return. 
Then  the  opinion  of  the  Court  could  be  taken  as  to  the 
propriety  of  the  conviction;  at  present  it  cannot;  Rex 
V.  Justices  of  Cashiobury  («)*  It  does  not  appear,  by  the 
return  to  this  certiorari,  what  ground  the  magistrates 
proceeded  upon*  [Lord  T>enman  C.  J.  You  say,  that 
either  the  justices  saw  the  forcible  entry,  in  which  case 
they  may  set  out  that  they  did  so;  or  they  did  not  see 
it,  and  then  the  conviction  is  bad.]  At  any  rate,  the 
return  should  shew  whether  the  magistrates  have  pro- 
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The  King 
against 
Wilson. 


(a)  3D.  ^  R.  35. 


ceeded 
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ceeded  upon  any,  and  if  so  what,  evidence  of  unlawful 
entry,  or  have  thought  such  evidence  unnecessary.  The 
statute  3  G.  4.  23.  s,^•  is  imperative;  and  the  Court 
requires  the  material  evidence  to  be  very  exactly  set 
out;  In  re  Rix  {a).    This  is  not  a  defect  of  form. 

Lord  Denman  C.  J.  In  the  case  In  re  Rix  (a),  there 
must  have  been  some  affidavit,  shewing  that  there  had 
been  evidence  given  which  was  not  exactly  set  out  in 
the  conviction.  So,  in  Rex  v.  Warnford  (b),  it  was  appa- 
rent upon  the  face  of  the  conviction  that  the  evidence 
was  set  out,  not  according  to  the  words  actually  used, 
but  according  to  the  technical  construction  of  its  result. 
But  here  the  conviction  does  not  set  out  evidence  at  all ; 
and  the  Court  is  asked  to  require  the  justices  to  do  so. 
That  which  did  take  place  is  effectually  set  out ;  and 
the  question,  whether  the  proceeding  be  good  or  not, 
may  be  discussed  as  the  conviction  now  stands. 

LiTTLEDALE  J.  As  far  as  the  mere  inquisition  is 
concerned,  there  might,  perhaps,  be  no  harm  in  having 
all  that  relates  to  it  set  out.  But  as  to  the  rest,  the 
justices  are  authorised  by  the  statute  to  go  to  the  place ; 
and  if  they  find  a  forcible  holding,  they  are  to  convict* 
It  seems  to  me  that  it  is  left  to  them  to  ascertain  the 
fact  upon  their  own  view,  and  that  they  are  not  bound 
to  set  out  any  evidence.  Whether  the  conviction  be 
good  or  not,  I  do  not  say. 

Taunton  J.  The  rule  calls  upon  the  justices  to 
amend  the  return  to  the  certiorari,  as  to  the  conviction^ 
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(«)  4  D.  Sc  R.  559, 


(b)  SB.  ^R,  489. 


in 
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in  three  particulars.  First,  to  return  the  information  on 
which  the  conviction  was  founded.  I  think  that  is  already 
returned  in  substance  by  the  recital  in  the  conviction. 
Secondly,  to  set  forth  on  the  face  of  the  conviction  the  evi- 
dence which  was  given  before  them  touching  the  entry  into 
the  premises.  But  it  appears  by  the  conviction  already, 
that  they  proceeded  upon  their  own  view.  Thirdly,  to 
set  forth  on  the  face  of  the  conviction  the  facts  touching 
the  conduct  of  Wilson  on  the  view  had,  on  which  facts 
they  adjudged  him  to  be  guilty  of  the  forcible  detainer. 
But  it  does  not  appear  that  they  have  convicted  upon 
any  such  facts :  the  conviction  purports  to  be  made  on 
view ;  so  that,  if  we  were  to  comply,  we  might  be  calling 
on  them  to  do  what  they  cannot  do.  I  think,  there- 
fore, that  we  ought  not  to  grant  this  mandamus,  on  the 
mere  speculation  that  the  evidence  called  for  exists.  I 
am,  however,  not  to  be  considered  as  pronouncing  any 
opinion  respecting  the  validity  of  the  conviction. 

Williams  J.  I  am  of  the  same  opinion.  There 
are  no  facts  wanted,  and  none  that  appear  to  be  pur- 
posely kept  back.  In  the  case  first  cited  in  support  of 
the  rule,  the  affidavits  suggested  the  deficiency :  here 
the  justices,  whether  right  or  wrong,  have  stated  that 
they  convicted  on  the  view.  Indeed  the  object  of  the 
application  seems  to  have  been  to  obtain  the  opinion  of 
the  Court  as  to  the  goodness  of  the  conviction. 

Rule  discharged. 
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Doyle  against  Anderson.  ^^^7^. 
Doyle  against  Stewart. 
n^HESE  were  actions  on  the  same  policy  of  insurance.  Where  a  plain- 

X        ,  .         I     ,  tiff  brings 

Nine  other  actions  had  been  brought  on  the  same  several  actions 
policy,  and  the  eleven  had  been  consolidated  upon  the  poHcyofas™^ 
usual  terms,  that  the  proceedings  in  ten  should  be  stayed,  severTl^unde"-^* 
the  defendants  severally  undertaking  to  be  bound  by  the  court  wiH^not 
verdict  in  the  eleventh  la).    The  defendant  obtained  a  without  the 

^  consent  of  the 

verdict  in  this  eleventh,  Doyle  v.  Dallas  {b),  and  costs  piaintiflf,  make 

a  consolidation 

were  taxed  against  the  plaintiff ;  but  they  had  not  been  rule  upon  the 

i«'/Y»  •         •         f       11  111   tsrms  of  both 

paid,  and  the  plaintiff  was  m  prison  tor  debt,  and  had  piaintiflf  and 

applied  for  relief  under  the  Insolvent  Debtors'  Act.  bound In^^ii'"^ 

The  plaintiff*  proceeded  in  another  of  the  eleven  actions,  [{j^  even"of  ^ 

Doyle  V.  Douglas,  and  obtained  a  verdict,  and  the  costs 

were  taxed  and  paid  by  the  defendant  in  that  action. 

Afterwards  the  plaintiff"  proceeded  in  the  other  nine 

actions.    Maule,  in  Easter ^term  last,  obtained  a  rule,  on 

affidavits  of  the  above  facts,  calling  upon  the  plaintiff*  to 

shew  cause  why  the  proceedings  in  Doyle  v.  Stewart 

should  not  be  stayed,  upon  the  submission  of  the  plaintiff' 

and  defendant  in  that  action,  to  be  bound  and  concluded 

by  the  verdict  which  might  be  obtained  in  Doyle  v. 

Anderson,     The  plaintiff*  agreed,  that  if  the  Court 

granted  such  a  rule  in  these  two  actions,  the  like  rules 

should  be  made  in  the  other  seven. 

(a)  See  Doyle  v.  Douglas,  4  5.^  Ad,  544.       {b)  1  M.  ^  Rob,  48. 


Kelly 
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1834.         Kelly  now  shewed  cause.    The  Court  has  no  power 
to  compel  the  submission  of  the  plaintiff,  as  required  by 
against      this  rule.    The  submission  of  the  defendant  has  always 

Anderson*  ,  . 

been  made  a  part  of  the  consolidation  rule,  because  he 
seeks  an  indulgence,  which  is  granted  to  him  upon  his 
consenting  to  the  terms  imposed.  Here  the  plaintiiF 
seeks  no  indulgence,  and  refuses  his  consent.  The 
very  terms  in  which  the  rule  is  drawn,  shew  that  the 
consent  of  the  plaintiff  is  necessary ;  but  that  consent 
cannot  be  exacted  from  him.  He  obtains  no  benefit 
by  the  consolidation.  It  cannot  be  said  that  the  plain- 
tiff*s  proceedings  in  these  two  causes  have  been  vex- 
atious :  he  may  have  better  evidence  for  the  one  cause 
than  for  the  other;  and  this  is  shewn  by  the  results  of  the 
two  actions  of  Doyle  v.  Dallas  and  Doyle  v.  Douglas, 
But,  even  if  he  had  proceeded  vexatiously,  the  Court 
would  not  interfere  to  the  extent  required  by  this  rule. 
Supposing  the  rule  to  be  made  absolute,  as  it  is  now 
worded,  the  object  sought  would  not  be  attained :  for 
the  staying  of  the  proceedings  is  made  to  depend  on  the 
submission  of  the  plaintiff,  which  he  may  refuse.  The 
language  of  the  Court  in  Doyle  v.  Douglas  [a)  shews 
that  the  plaintiff  is  not  to  be  bound  by  the  consolidation 
rule. 


Maule  in  support  of  the  rule.  If  the  terms  of  the 
rule  be  inaccurate,  they  may  be  modified  so  as  to  ex- 
press the  real  intention,  which  is,  that  the  proceedings 
in  Doyle  v.  Stewarl  should  be  stayed,  and  that  both 
parties  in  that  action  should  be  concluded  by  the  event 
of  Doyle  v.  Anderson.   The  understanding  has,  certainly, 


(a)  4  B.  4;  Ad.  546. 


for 
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for  a  long  time  been,  that  both  parties  were  bound  by  1834?. 
the  consolidation  rule,  although  the  rule,  as  ordinarily 

'  °  Doyle 

drawn,  has  not  so  expressed  it.    Neither  is  such  an  ex-  against 

Anderson. 

ercise  of  the  power  of  the  Court  unprecedented  in  cases 
of  vexatious  proceedings.    Substantially,  there  are  but 
two  parties  to  the  whole  set  of  actions,  the  assured  on 
the  one  side,  and  the  body  of  assurers  on  the  other : 
and  the  object  of  the  consolidation  rule  has  always  been, 
that  in  this  case,  as  in  other  actions,  a  single  trial  may 
decide  that  which  is,  in  fact,  only  a  single  question. 
The  rule  is  the  creature  of  the  Court;  and  therefore 
the  Court  has  power  to  determine  its  conditions  and 
effect.     If  circumstances  require  an  alteration  in  its 
form,  the  Court  is  competent  to  make  it;  and  the 
alteration  in  the  pleadings  in  actions  on  policies,  intro- 
duced by  the  new  rules,  will  probably  render  it  neces- 
sary to  alter  the  practice  as  to  consolidation  rules,  since 
much  of  what  was  formerly  given  in  evidence  under  the 
general  issue,  must  now  be  specially  pleaded.  Accord- 
ing to  the  present  practice,  the  consolidation  rule  cannot 
be  made  till  after  issue  joined :  if  this  practice  be  ad- 
hered to,  the  costs  of  the  special  pleas  and  other  plead- 
ings to  issue,  which  must  be  included  in  the  action 
against  each  underwriter,  will  cause  a  great  and  useless 
increase  in  the  expense  of  the  proceedings.    The  de- 
fendants do  not  ask  for  an  indulgence,  but  only  for  that 
which  justice  requires  to  be  done.    If  it  is  just,  the  only 
question  is,  whether  the  Court  has  the  power  of  doing 
it ;  and  the  Court  has  the  power,  by  staying  the  pro- 
ceedings, and  that  without  the  consent  of  the  parties. 
In  an  ordinary  consolidation  rule,  the  proceedings  are 
stayed  on  the  consent  of  the  defendant  to  be  bound  by 
the  event  of  the  cause  tried,  without  any  consent  on 

the 
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1834.  the  part  of  ihe  plaintiff.  They  are,  indeed,  only  stayed 
*"  till  after  the  trial ;  but  the  Court  might,  on  the  same 

Doyle  °  ' 

against      principle,  stay  them  indefinitely,  or  till  the  plaintiff 

Anderson. 

consented. 


Per  Curiam  (a).  We  think  that  we  cannot  comply 
with  this  application.  We  might,  perhaps,  have  been 
glad  to  find  that  we  had  such  a  power ;  but  the  prin- 
ciple of  the  rule  has  always  been,  that  a  party  asking 
for  a  favour  must  pay  a  price  for  it.  It  may  be,  that 
the  proceeding  is  also  for  the  benefit  of  the  plaintiff; 
but  we  cannot  force  a  party  to  accept  a  benefit  for  which 
he  does  not  ask,  and  impose  conditions  upon  him  for  so 
doing. 

Rule  discharged. 

(a)  Lord  Denman  C.  J.,  Littledale,  Taunton,  and  Williams  3s, 


Monday^ 
June  2d, 


Whitaker  against  Edmunds. 


^/^SSUMPSIT  by  the  indorsee  of  a  bill  of  exchange 
against  the  acceptor.  The  declaration  stated  the 
bill  to  be  payable  four  months  after  date ;  and  to  have 
been  drawn  by  Ro'wley,  payable  to  his  own  order,  and 
indorsed  by  him  to  Cooke^  by  Coohe  to  Shields,  and  by 
Shields  to  the  plaintiff.  The  defendant  pleaded  the 
general  issue,  and  gave  notice  of  disputing  the  consider- 


In  an  action 
on  a  bill  of 
exchange  by 
a  third  in- 
dorsee against 
the  acceptor, 
the  defendant 
cannot  put  the 
plaintiff  to 
prove  consider- 
tion,  by  giving 
prima  facie 
evidence  to 
shew  the  want 
of  it,  merely 

as  between  the  drawer  and  his  indorsee,  and  each  subsequent  indorser  and  indorsee ;  but 
he  must  also  shew  the  want  of  consideration  as  between  himself  and  the  drawer.  And  for 
this  purpose,  it  is  not  enough  to  prove  that  the  drawer,  on  the  day  before  the  maturity  of 
the  bill,  procured  all  the  indorsements  to  be  made  without  consideration,  in  order  that  the 
action  might  be  brought  by  an  indorsee,  on  the  understanding  that  the  money,  when  reco- 
vered, should  be  divided  between  one  of  the  indorsees  and  the  drawer. 


ation. 


£0MUM)S. 
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ation.  On  the  trial  (a)  before  Patteson  J.,  at  the  Middlesex      1 834, 
sittings  in  this  term,  the  making  of  the  bill,  the  indorse- 

Whitaker 

ment,  and  the  acceptance  were  proved.  The  defendant  against 
gave  prima  facie  evidence  to  negative  consideration  be- 
tween 'Rcndey  and  CooJce^  Cooke  and  Shields,  and  Shields 
and  the  plaintiff.  The  only  facts  proved  to  negative 
consideration  between  the  defendant  and  JRo'wley,  were 
the  following :  —  A  witness  stated  that,  on  the  day 
before  that  on  which  the  bill  became  due,  Roisoley  asked 
him  to  discount  the  bill ;  that  he  refused,  but  offered  to 
introduce  Rowley  to  a  person  who  would  discount  it ; 
that,  accordingly,  he  afterwards  introduced  Roixiley  to 
Shields,  who  agreed  to  sue  upon  the  bill,  provided 
another  name  were  put  to  it ;  that,  thereupon  Roidey 
called  Coohe  from  an  adjoining  room,  that  Cooke  and 
Shields  indorsed,  and  it  was  agreed  that,  when  the 
money  was  obtained,  Rowley  and  Shields  should  divide 
it  between  them.  The  learned  Judge  considered  these 
facts  not  sufficient  to  put  the  plaintiff  upon  proof  of 
consideration,  because  the  defendant  had  not  shewn 
that  there  was  no  consideration  between  the  drawer  and 
acceptor,  and  because  these  facts  did  not  amount  to  a 
fraud  which  disqualified  the  holder  from  suing;  and 
he  held  that  the  defendant  must  go  further,  and  shew 
what  passed  between  the  acceptor  and  drawer.  The 
plaintiff  had  a  verdict,  without  any  proof  of  consider- 
ation being  given  by  him. 

Hoggins  now  moved  for  a  rule  to  shew  cause  why 
the  verdict  should  not  be  set  aside,  and  a  new  trial 
had.    The  circumstance  of  two  additional  parties  being 


(a)  See     C,  ac  N.  P.,  1  M,  ^  Mob,  366, 

procured 


640 


1834. 

WniTAKEa 

against 
Edmunds. 


CASES  IN  TRINITY  TERM 

procured  to  the  bill  by  the  drawer,  on  the  day  before 
its  maturity,  for  the  purpose  of  suing  upon  it,  and  the 
agreement  that  one  of  the  indorsers  should  have  a  share 
of  the  money  recovered,  are  at  least  evidence  from  which 
a  jury  might  infer,  either  that  the  drawer,  who  up  to  that 
day  was  the  sole  party,  had  not  himself  a  good  ground 
of  action,  and,  not  being  able  to  sue  upon  the  bill,  could 
not  communicate  such  a  right,  upon  this  state  of  facts, 
to  an  indorsee ;  or  else,  that  there  was  fraud,  to  which 
the  drawer  was  privy ;  and,  if  so,  the  plaintiff  ought  to 
have  proved  the  consideration ;  Heath  v.  Sansom  (a). 


Lord  Denman  C.  J.  It  does  not  appear  but  that  the 
defendant  actually  owed  the  amount  of  the  bill  to  the 
drawer;  and  if  he  did,  that  which  passed  on  the  transfer 
of  the  bill  to  the  intermediate  parties,  cannot  be  a 
defence. 


LiTTLEDALE,  Taunton,  and  Williams  Js.  concurred. 

Rule  refused. 


(a)  2  5.^  Jd.  291. 
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Wright  and  Another  ao-ainst  Dewes,  Cheatle,  Tuesday, 

°  '  June  5d. 

and  Others. 


DECLARATION  in  trespass  ;  first  count  for  break-  A  tenant's 
growing  crops, 

ing  and  entering  plaintiffs'  close  at  Chilcote,  and  taken  in  execu- 

...  tion  and  sold, 

cuttmg  down,  reaping,  and  carrying  away  ten  acres  and  remaining 
of  wheat,  his  property,  there  growing;  second  count  for  mkesl^rea'son- 
cuttinff  down  and  carrying  away  five  acres  of  wheat  of  f^'^  ""^^  „ 

o  J     o         J  the  purpose  of 

the  plaintiff's,  growing  and  being  in  a  certain  field  in  ^^^"^  reaped, 

^  '  ^  °  are  not  dis- 

Chilcote.  &c.    Plea,  the  general  issue.    The  cause  was  trainable  by  the 

^  .  landlord  for 

tried  at  the  Derbyshire  Spring  assizes,  1833,  and  a  ver-  rentbeconne 

due  after  the 

diet  found  for  the  plaintiffs,  as  after-mentioned.     On  taking  in 
motion  made  in  Easter  term,  following,  to  enter  a  non-  ^^SuchTrops 
suit,  the  Court  directed  a  case  to  be  stated,  which  was  soTalfenToid 
as  follows :  —  ^"^ 

premises,  and 

The  plaintiffs  brought  an  action  for  a  debt  of  more  the  arrears  of 

°  rent  paid,  pur- 

than  1000/.  due  to  them  jointly,  from  one  Benjamin  suant  to  stat. 

8  Ann.  c.  14. 

Mousley^  who  occupied  a  farm  at  Chilcote,  Derbyshire y  s.  i.,  the  land- 

p  /  1  .  ^ord  cannot  dis- 

as  tenant  Irom  year  to  year  (not  under  any  written  train  them  for 

agreement)  to  one  Francis  Robertson.    Having  obtained  quently  du^e, 

judgment,  the  plaintiffs  sued  out  a  writ  of  fi.  fa.  there-  that'^the^pu"""^' 

upon,  directed  to  the  sheriff'  of  Derbyshire,  commanding  chaser  has  not 

*  ^         '  G  entered  into  the 

him  to  levy  1061/.  lis.    The  sheriff*,  by  virtue  of  that  agreement  with 

^  the  sheriff  (to> 

writ,  seized  certain  goods  and  chattels  of  the  said  "se  and  expend 

.      .  -  1  />  produce  in 

Benjamin  Mousley  on  the  said  farm,  in  September  183J,  a  proper  man- 
and  remained  in  possesion  of  the  said  goods  and  chattels  by  st'at^  5Tg!^5. 
until  the  31st  of  October  following.    On  the  20th  of  N^r^is'Le'en- 
October^  the  sheriff"  seized  under  the  same  execution  the  g^J^^  Tro^m  the 
crops  of  wheat,  which  were  the  subject  of  this  action,  absence  of  such 

J  7   agreement,  that 

the  straw  of 

such  crops  was  sold  for  the  purpose  of  being  carried  off  the  land,  contrary  to  sect.  1. 

Vol.  I.  U  u  and 
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1834.  and  which  were  then  growing  upon  the  said  farm,  and 
,~  on  the  31st  of  that  month,  the  sheriff,  by  bargain  and 

Wright  '     J  & 

against       Sale,  conveyed  the  said  crops,  by  the  description  of 

Dewes. 

"  twenty-one  acres  of  fallow  wheat,  growing  on  the 
said  farm,  and  twenty  acres  of  bush  wheat,"  together 
with  other  effects  of  the  said  Benjamin  Mousley,  to  the 
plaintiffs  in  consideration  of  1061/.  Il5.,  and  the  plain- 
tiffs were,  in  pursuance  thereof,  put  into  possession  of 
such  wheat  and  other  effects. 

At  the  time  of  executing  the  said  bargain  and  sale, 
SllZ.  155.  6d.  was  due  to  the  landlord  for  rent  and 
arrears  of  rent,  due  at  Michaelmas  1831,  and  the  whole 
of  such  rent  and  arrears  was  paid  by  the  plaintiffs 
to  the  landlord's  agents  in  January  1832.  On  the  26th 
of  March,  1832,  and  before  the  said  growing  crops  were 
ready  to  cut,  a  distress  was  put  upon  the  said  farm  by 
the  defendant,  Benjamin  Cheatle,  as  the  agent  of  the  land- 
lord for  half  a  year's  rent  which  had  become  due  on  the 
25th;  and  under  this  distress  the  crops  in  question  were 
seized,  and  afterwards  reaped  and  taken  away  by  Cheatle 
as  such  agent.  The  plaintiffs  claimed  in  this  action  the 
full  value  of  the  growing  crops.  The  jury  found  a  ver- 
dict for  the  plaintiffs  against  Cheatle  and  found  expressly 
that  the  sale  to  the  plaintiffs  by  the  sheriff  was  bona  Jide, 
The  question  for  the  opinion  of  the  court  was,  Whether 
the  plaintiffs,  by  virtue  of  that  sale,  were  entitled  to  the 
crops,  discharged  from  the  landlord's  right  of  distress 
for  rent  accrued  due  subsequently  to  the  sale? 

iV.  11,  Clarke  for  the  plaintiffs.  It  has  already  been 
decided  in  Peacock  v.  Purvis  {a),  that  growing  corn 
seized  under  a  fi.  fa,  is  not  liable  to  the  landlord's  distress, 

(a)  2  JBrod,  ^  JS.  562.    5  B.  Moore,  79. 

for 
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for  rent  accuring  after  the  execution  and  sale,  unless  such  1834. 
corn  be  left  on  the  premises  an  unreasonable  time  after 

*  Wright 

it  is  ripe.    That  case  has  never  been  questioned  ;  and  it  against 

^  Dewks. 

overrules  a  dictum  of  Thompson  B.  to  the  contrary  effect, 
in  Gwilliam  v.  Barker  {a),  [Taunton  J.  That  was  an 
obiter  dictum,  and  not  necessary  to  the  decision  of  tlie 
case.]  On  behalf  of  the  defendants,  reliance  will  pro- 
bably be  placed  upon  the  statute  56  G.  3.  c,  50  {h) ;  it 

may 

(a)  1  Price,  211, 

(b)  56  G.  3.  c.  50.  s.  1.  "  Whereas  it  is  expedient  that  the  execution 
of  legal  process  should  be  so  regulated  as  to  be  consistent  with  good  hus- 
bandry, and  the  effect  and  intent  of  covenants  and  agreements  entered 
into  between  the  owners  and  occupiers  of  land  let  to  farm ;  Be  it  enacted, 
&c.,  That  from  and  after  the  passing  of  this  act,  no  sheriff  or  other  officer 
in  England  or  Wales,  shall,  by  virtue  of  any  process  of  any  court  of  law, 
carry  off  or  sell  or  dispose  of  for  the  purpose  of  being  carried  off  from 
any  lands  let  to  farm,  any  straw  threshed  or  unthreshed,  or  any  straw  of 
crops  growing,  or  ,any  chaff,  colder  or  any  turnips,  or  any  manure, 
compost,  ashes  or  seaweed,  in  any  case  whatsoever  ;  nor  any  hay,  grass  or 
grasses,  whether  natural  or  artificial,  nor  any  tares  or  vetches,  nor  any 
roots  or  vegetables,  being  produce  of  such  lands,  in  any  case  where,  ac- 
cording to  any  covenant  or  written  agreement,  entered  into  and  made  for 
the  benefit  of  the  owner  or  landlord  of  any  farm,  such  hay,  grass  or 
grasses,  tares  and  vetches,  roots  or  vegetables,  ought  not  to  be  taken  off  or 
withholden  from  such  lands,  or  which  by  the  tenor  or  effect  of  such 
covenants  or  agreements,  ought  to  be  used  or  expended  thereon,  and  of 
which  covenants  or  agreements,  such  sheriff  or  other  officer  shall  have 
received  a  written  notice  before  he  shall  have  proceeded  to  sale." 

By  sect.  2.  it  is  enacted,  That  the  tenant  shall,  on  knowledge  of  the 
process  against  his  goods,  give  a  written  notice  to  the  sheriff,  &c.  of  such 
covenants  or  agreements  known  to  him,  as  may  relate  to  and  regulate  the 
use  and  expenditure  of  the  crops  or  produce  of  the  land,  and  of  the  land- 
lord's name  and  residence,  and  the  sheriff,  &c.  shall  give  notice  to  the 
landlord  and  his  agent  of  possession  having  been  taken  of  any  such  crops 
or  produce,  and,  in  case  of  the  absence  or  silence  of  the  landlord  or  agent, 
shall  postpone  the  sale  till  the  latest  lawful  day. 

Sect.  3.  "  Provided  always  and  be  it  further  enacted,  That  such  sheriff 
or  other  officer  executing  such  process  may  dispose  of  any  crops  or  pro- 
duce hereinbefore  mentioned,  to  any  person  or  persons  who  shall  agree  in 
writing  with  such  sheriff  or  other  officer,  in  cases  where  no  covenant  or 
U  U  2  written 
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1834.  may  be  said  that  the  sheriff,  by  sect.  1.  of  that  act,  could 
-  not  lawfully  sell  the  straw  of  the  growiufj  crops,  and  it 

Wright  *^  to  o         F  J 

against      will  be  Contended  that,  by  sect.  3.,  he  could  only  sell 

Dewes. 

the  crops  or  produce  to  a  person  who  should  agree  with 
him  in  writing  to  use  and  expend  the  same  on  the  lands, 
according  to  the  custom  of  the  country.  But  the  sheriff, 
here,  had  merely  conveyed  a  quantity  of  growing  wheat 
to  a  purchaser;  it  does  not  appear  that  it  was  to  be 
carried  off  the  farm.  If  he  conveyed  any  thing  other- 
wise than  the  statute  requires,  there  is  nothing  in  either 
of  the  sections  above  referred  to,  to  shew  that  the  pur- 
chaser's right  is  thereby  altogether  defeated :  at  least,  if 
the  wheat  was  his  property,  the  action  lies.  As  to  the 
third  section,  the  question  is  (as  Parke  J.  suggested 
when  the  rule  nisi  was  moved  for).  Whether  it  be  any 
thing  more  than  directory?  If  this  were  held  to  be 
otherwise,  no  person  would  buy  crops  under  an  ex- 
ecution. The  statute  does  not  say,  that  every  purchase 
not  made  as  it  directs,  shall  be  void.  The  sheriff  is 
liable  in  an  action  for  non-compliance  with  the  pro- 
visions of  the  act ;  but,  by  section  9.,  even  that  is  not  so, 
unless  it  be  proved  on  the  trial  that  his  omission  was 

written  agreement  shall  be  shewn,  to  use  and  expend  the  same  on  such 
lands,  in  such  manner  as  shall  accord  with  the  custom  of  the  country ; 
and  in  cases  where  any  covenant  or  written  agreement  shall  be  shewn, 
then  according  to  such  covenant  or  written  agreement ;  and  after  such 
sale  or  disposal  so  qualified,  it  shall  be  lawful  for  such  person  or  persons 
to  use  all  such  necessary  barns,  stables,  buildings,  outhouses,  yards  and 
fields,  for  the  purpose  of  consuming  such  crops  or  produce,  as  such 
sheriff  or  other  officer  shall  allot  or  assign  to  them  for  that  purpose,  and 
which  such  tenant  or  occupier  would  have  been  entitled  to  and  ought  to 
have  used  for  the  like  purpose  on  such  lands." 

Sect.  4.  requires  the  sheriff,  &c.  to  permit  any  landlord  aggrieved  by 
breach  of  such  agreement,  to  sue  thereupon  in  his  name,  first  giving  him 
an  indemnity. 

The  other  material  sections  are  sufficiently  stated  in  the  argument. 

wilful. 
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wilful.  The  general  principle  in  the  case  of  sales  under  1834. 
execution  is,  that  the  purchaser's  right  is  not  affected  by  yi^^^^, 
an  irregularity  of  the  officer.  It  cannot  generally  be  ex-  against 
pected,  in  cases  under  the  present  act,  that  a  purchaser 
should  satisfy  himself  of  all  the  directions  of  the  statute 
having  been  complied  with;  yet  it  would  be  hard  if,  in 
consequence  of  any  omission,  though  involuntary,  by 
the  sheriff,  he  should  lose  the  fruits  of  his  purchase ;  as, 
for  instance,  if  the  agreement  prepared  by  the  sheriff, 
under  sect.  3.,  does  not  in  all  respects  accord  with  the 
custom  of  the  country,  which  the  purchaser  may  be  un- 
acquainted with.  The  statute  8  Ann,  c,  14.  s.  1.  is  very 
differently  worded  from  this;  it  directs  that  no  goods 
being  on  premises  held  by  lease,  shall  he  taken  under  ex- 
ecution on  any  pretence,  unless  the  rent,  as  there  men- 
tioned, shall  be  first  paid  to  the  landlord.  The  present 
act  merely  commands  and  regulates. 

Daniel^  contra.  First,  the  purchaser  here  could 
acquire  no  title  if  the  requisions  of  the  statute  in  sections 
1.  and  3.  were  not  complied  with.  In  Peacock  v. 
Purvis  {a),  it  did  not  appear  that  they  were  not;  the 
case,  therefore,  decides  nothing  on  this  point.  The 
construction  now  contended  for  would  frustrate  the 
design  of  the  statute  in  favour  of  good  husbandry ;  for, 
in  case  the  provisions  there  laid  down  were  neglected, 
the  landlord  would  have  no  remedy  at  all  against  the 
purchaser,  and,  according  to  sect.  9.,  none  against  the 
sheriff,  unless  he  could  shew  that  the  omission  had  been 
wilful.  Yet  the  act  clearly  contemplates  that  the  agree- 
ment therein  prescribed  shall  always  be  entered  into; 

(a)  2  JBrod.  4;  B.  562. 

U  u  3  foi' 
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1834.      for  it  provides,  in  sect.  3.,  that  after  the  sale  so  qualified, 
'      it  shall  be  lawful  for  the  purchaser  to  use  all  such 

Wbight 

against      neccssary  barns,   &c.  for  consuming  such  crops  or 

Dewes. 

produce,  as  the  sheriff  shall  allot;  and  as  the  tenant 
himself  might  have  used  for  such  purpose  on  the  lands. 
Sect.  6.  enacts,  that  where  the  purchaser  of  any  crop  or 
produce  before-mentioned  shall  have  entered  into  any 
agreement  with  the  sheriff  touching  the  use  and  expen- 
diture thereof  on  lands  let  to  farm,  it  shall  not  be  lawful 
for  the  landlord  to  distrain  for  rent  on  any  corn,  hayj» 
straw,  or  other  produce  thereof,  which,  at  the  time  of  such 
sale  and  the  execution  of  such  agreement  under  the  act, 
shall  have  been  severed  from  the  soil  and  sold,  subject  to 
such  agreement,  by  the  sheriff,  nor  on  any  turnips, 
drawn  or  growing,  if  sold  according  to  the  act,  &c. ;  but 
this  provision  would  be  nugatory  if  such  produce  vested 
absolutely  in  the  purchaser  by  the  sale,  and  the  landlord 
were  precluded  from  distraining,  whether  the  agree- 
ment were  entered  into  or  not.  It  is  said  that  the  pur- 
chaser cannot  be  expected  to  know  whether  or  not  the 
sheriff  has  fulfilled  the  directions  of  the  act;  but  if  the 
act  obliges  the  one  to  take  an  agreement,  it  equally 
obliges  the  other  to  enter  into  it :  it  is  not  contended 
that  the  words  are  obligatory  on  one  and  directory  to 
the  other.  The  purchaser,  who  stands  on  the  benefit  of 
his  contract  with  the  sheriff,  as  against  the  landlord, 
must  prove  that  he  has  done  what  the  statute  requires  of 
him.  The  rule  that  purchasers  are  not  affected  by  an 
irregularity  in  the  levy  does  not  apply;  this  is  a 
restricted  power  given  to  the  sheriff,  and  it  must  be 
shewn  that  such  power  has  not  been  exceeded. 

Then,  secondly,  although  the  statute  should  not  affect 
the  plaintiff*s  right,  yet  the  defendant,  as  landlord,  was 

entitled 
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entitled  to  distrain  the  crops  in  question  for  the  rent  1834. 
due  at  Lady-day^  1832.  Peacock  v.  Purms  (a)  is  no  suf- 
ficient  authority  to  the  contrary.  That  case  was  argued  af^ciinst 
without  any  reference  to  the  statate  56  G.  3.  c,  50. ; 
there,  too,  the  seizure  was  on  the  28th  of  Aprils  and  it 
was  argued,  that  as  the  landlord  received  a  year's  rent  at 
that  time,  he  must  be  taken  to  have  received  it  out  of 
the  value  of  the  crop,  and  ought  not  to  come  upon  the 
same  crop  again  for  a  new  half-year's  rent  due  in  May, 
But  here  the  same  argument  would  not  apply;  for  the 
seizure  was  in  October,  when  the  crop  could  not  have  a 
value.  [Taunton  J.  Nothing  is  more  common  than  for 
wheat  crops  to  be  the  subject  of  valuation  in  September 
or  October,']  The  broad  principle,  however,  upon  which 
the  decision  in  Peacock  v.  Purvis  {a)  proceeded,  was,  that 
goods  in  the  custody  of  law  (as  the  crop  there  was  held 
to  be)  are  not  liable  to  distress.  But  what  are  the  au- 
thorities on  which  that  assumption  rests  ?  In  Eaton  v. 
Southby  (Z>),  there  referred  to,  reliance  is  placed  on  a 
passage  in  Co,  Lit,  47.  a,,  which  begins,  "  here  it  is 
necessary  to  be  seen  of  what  things  a  distress  may  be 
taken  for  a  rent;"  and,  after  enumerating  some  things 
which  may  not  be  taken,  as  a  horse  in  a  smith's  shop, 
or  in  a  hostry,  materials  in  a  weaver's  shop  for  making 
cloth,  and  cloth  or  garments  in  a  tailor's  shop,  adds, 
"  nor  any  thing  distrained  for  damage-fesant,  for  it  is  in 
custody  of  law,  and  the  like."  But  in  those  cases  the 
interests  of  third  persons,  the  actual  owners  of  the 
property,  come  in  question,  and  the  law  laid  down  is 
for  their  protection ;  nothing  is  said  of  goods  of  the 
tenant  himself  seized  in  execution,  nor  can  the  passage 


(a)  2Brod.  ^  B.  362.  (b)  miles,  131. 
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1834-.      be  extended  so  as  to  imply  an  exemption  of  those.  In 
Finch's  Law,  fol.  l\,a,  (c),  it  is  merely  laid  down  that 

Wright  ^ 

against      goods  taken  for  a  distress  shall  not  be  put  in  execution 

Dewes. 

for  the  debt  of  their  owner.  The  passage  in  Co,  Lit,  is 
misstated  in  Eaton  v.  Southby{b);  and  although  the  Court 
of  Common  Pleas  there  inclined  to  the  opinion  that 
goods  taken  in  execution  cannot  be  distrained  for  rent, 
because  they  are  in  the  custody  of  the  law,  that  doctrine 
has  not  been  followed  up  in  analogous  cases  where,  if 
correct,  it  might  have  been  expected  to  prevail.  Thus, 
in  Ex  parte  Plummer  (c),  after  a  commission  of  bank- 
rupt had  issued,  and  the  messenger  was  in  possession, 
it  was  held  that  the  landlord  might  distrain  the  goods 
upon  the  premises,  for  the  whole  rent  due  to  him.  No 
authority  appears  to  support  the  decision  relied  upon 
on  the  other  side :  Parslow  v.  Cripps  {d\  so  far  at  it 
applies,  is  to  the  contrary  effect.  [Taunton  J.  That 
case  only  gives  the  argument  on  one  side,  and  no  de- 
cision.] There,  growing  corn  had  been  taken  in  execu- 
tion, sold,  and  afterwards  cut  by  the  vendee ;  and  then  the 
landlord  distrained  it.  The  argument  was,  that  "  the  corn 
likewise  at  the  time  of  the  sale  was  not  in  the  same  plight 
as  at  the  time  of  the  severance,  for  it  received  nourish- 
ment and  increase  afterwards  from  the  land ;  and  if  the 
sheriff  should  be  allowed  to  sell  upon  an  execution  im- 
mediately after  the  sowing,  he  would  sell  goods  which 
were  not  then  in  the  defendant,  against  whom  the  exe- 
cution was,  but  which  afterwards  received  their  nourish- 
ment and  value  from  the  lands  of  another."  \_Taunton  J. 
That  does  not  destroy  the  identity.    It  is  as  if  a  cow 

(a)  Ed.  1613.  ;  citing  Bro.  Abr.  Pledges,  pi,  28. 

{b)  miles,  151.  (c)  1^/*.  103* 

(d)  1  Comynss  Rep.  204. 

and 
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and  calf  were  seized,  and  the  calf  distrained  afterwards.]  1834?. 
If  the  calf  remained  on  the  demised  premises  after  the  " 

Wright 

execution,  till  it  grew  up,  it  would  have  acquired  a  aqainst 
value  from  the  land,  for  which  the  landlord  would  be 
entitled  to  repayment;  a  right  would  accrue  to  him  in 
respect  of  the  improvement  so  gained.  [Taunton  J. 
Neither  the  identity  nor  the  former  right  of  property 
would  be  destroyed.]  According  to  the  argument  for 
the  plaintiffs,  the  landlord  might  be  in  this  situation. 
The  crops  might  be  seized  before  the  landlord's 
Michaelmas  rent  was  due;  he  could  not  then  claim  any 
portion  of  the  proceeds  of  the  levy  under  stat.  8  Ann, 
c.  14.,  in  respect  of  future  rent,  Hoskins  v.  Knight  (a), 
Gwilliam  v.  Barker  (b) :  but  the  sheriff  might  remain  in 
possession  till  the  next  year's  crops  were  sown,  and  sell 
those  crops  before  the  return  of  the  writ.  As  it  is  now 
contended,  the  landlord  could  not  distrain  the  crops 
then  sown ;  and,  consequently,  he  would  lose  his  natural 
security  for  the  rent,  for  a  year  and  a  half,  or  even  for  a 
longer  time,  if  it  were  a  biennial  crop.  The  statute  of 
Anne  was  meant  to  give  landlords  an  efficient  remedy ; 
it  is  not  so  if  they  have  no  claim  under  the  statute  for 
rent  not  due  at  the  time  of  the  taking,  and  cannot  dis- 
train for  rent  accruing  before  the  removal.  [Taunton  J. 
Landlords  had  no  right  to  distrain  growing  crops  till 
the  statute  11  G.  2.  c.  19.  .9.  8. ;  but  an  execution  might 
be  had  against  such  crops  at  common  law.]  That  statute 
has  now  given  landlords  the  same  rights  as  to  growing 
crops  which  they  had  before  with  respect  to  goods  and 
chattels,  and  if  moveable  chattels  were  left  on  the  land 
for  more  than  a  reasonable  time,  the  right  of  distress 
would  revive*    [Taunton  J,  The  crops,  by  their  nature, 


(a)  1  M.  4r  S.  245* 


(6)  1  Price,  274. 
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1834.  cannot  be  immediately  removed.]  While  they  remain^ 
^^^^^^  they  acquire  a  value  at  the  landlord's  expense,  which 
against       moveable  goods  in  general  do  not;  yet  the  argument  is$ 

Djewes.  ,  ^  o 

that  the  right  of  distraining  revives  by  time  as  to  such 
goods  but  not  as  to  crops.  The  dictum  of  Thompson  B* 
in  Gwillmm  v*  Barker  (a)  was  not  thrown  out  merely 
obiter,  but  was  material  to  the  case. 


Clarke,  in  reply.  As  to  the  argument  from  incon-^ 
venience,  the  statute  of  Atme  places  landlords  in  a  better 
situation  than  other  creditors,  but  is  not  calculated  to 
secure  them  from  every  possible  disadvantage.  The 
circumstance  of  the  crop  remaining  on  the  ground  till 
maturity,  does  not  take  away  its  identity,  or  the  rights  of 
any  party  in  it.  If,  indeed,  it  were  severed  from  the 
soil,  and  left  for  more  than  a  reasonable  time,  the  land- 
lord might  exercise  his  right  of  distraining,  but  that 
the  sixth  section  of  56  G.  3.  c.  50.  forbids  such  dis- 
tress in  cases  where  the  purchaser  shall  have  entered 
into  the  requisite  agreement  with  the  sheriff ;  or  again^ 
if  the  crop  were  left  uncut  for  an  unreasonable  time 
after  maturity,  the  right  of  distraining  might  revive* 
The  section  just  referred  to  tends,  with  others,  to  shew 
that  the  statute  does  not  contemplate  the  agreement 
with  the  sheriff  as  being  necessarily  entered  into  in  every 
case  of  execution  against  farm  produce.  The  power  of 
selling  crops  is  not  given,  but  only  regulated,  by  the  sta- 
tute. It  does  not  appear  on  this  case,  that  there  was  any 
covenant  or  agreement  between  the  landlord  and  tenant, 
according  to  which  the  agreement  with  the  sheriff  might 
be  drawn ;  and  it  may  be  that  there  was  no  custom  of 
the  countiry  on  which  it  could  be  framed :  none,  at  least* 


(a)  I  Price,  277. 
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is  shewn.  If  the  sheriff  has  wilfully  exercised  his  au-  1834. 
thority  in  an  irregular  manner,  so  as  to  prejudice  the  -vv^^ght 
landlord,  there  is  a  remedy  for  the  landlord  by  action.  against 

Dewes* 

Lord  Den  MAN  C.  J.  I  am  of  opinion  that,  in  this 
case,  Peacock  v.  Purvis  {a)  is  expressly  in  point :  the 
only  distinction  suggested  is,  that  the  seizure  in  this 
case  was  in  September^  whereas  there  it  was  in  April* 
It  is  singular  that  in  that  case  the  statute  56  G.  3.  c.  50. 
should  not  have  been  adverted  to ;  but  the  reason  pro- 
bably was,  that  counsel  did  not  think  it  applicable.  In 
the  present  case  also,  I  think  that  the  provisions  of  the 
statute  do  not  apply,  and  that  the  plaintiffs  are  entitled 
to  a  verdict. 


LiTTLEDALE  J.  I  am  of  the  same  opinion*  The 
statute  8  Ann.  c.  1 4.  5.  1 .  provides  that,  when  goods  are 
taken  in  execution,  the  creditor  shall  pay  the  rent  then 
due  to  the  landlord,  not  exceeding  rent  for  one  year; 
subject  to  that  payment,  it  protects  the  creditor's  exe- 
cution against  any  claim  of  the  landlord*  The  landlord 
could  not  distrain  growing  crops  till  the  passing  of 
11  G.  2.  c.  19. ;  but  the  statute  of  Anne  protects  exe- 
cutions against  the  right  of  distress  given  by  the  later 
act,  as  effectually  as  against  the  right  previously  exist- 
ing. It  is  said  that  the  decision  in  Peacock  v.  Purvis  [a) 
does  not  apply,  because  of  the  provisions  in  56  G.  3* 
c.  50*  I  agree,  however,  with  my  Lord  Chief  Justice, 
that  the  statute  was  probably  not  relied  upon  in  that  case, 
because  it  was  inapplicable.  The  facts  here  are,  that  the 
sheriff  seized  the  crops  on  the  31st  of  October^  and  shortly 
after  sold  them  to  the  plaintiffs,  and  that,  before  the 

(a)  2  Bm,  ^  B.  562. 

crops 
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1834.      crops  were  ripe,  the  defendants  put  in  a  distress,  and 
"'      afterwards  reaped  and  took  the  produce.    Now,  as  to 

Wright  ^ 

against       the  alleged  omission  of  the  plaintiffs  to  fulfil  the  requi- 

Dewss. 

sitions  of  the  statute ;  the  only  case  in  which  the  statute 
restricts  the  right  of  protection  to  persons  who  have  exe- 
cuted the  required  agreement  is,  where  the  crop  or  pro- 
duce, at  the  time  of  such  sale  and  the  execution  of  such 
agreement,  shall  have  been  severed  from  the  soil  and 
sold,  subject  to  such  agreement,  by  the  sheriff.  But 
here  the  crop  had  not  been  severed  when  the  distress 
took  place.  As  to  the  straw,  it  was  not  in  fact  carried 
off,  for  it  necessarily  continued  on  the  soil  till  the  corn 
could  be  reaped ;  the  sale  could  not  be  considered  a 
removal,  nor  can  it  be  said,  under  the  circumstances, 
that  the  sale  was  for  the  purpose  of  removal.  I  think, 
therefore,  that  if  the  plaintiffs  would  have  had  a  right 
as  against  the  landlord's  distress  before  the  act,  that 
right  is  not  touched  now. 

Taunton  J.  I  also  think  that  the  sale  by  the  sheriff 
in  this  case  gave  the  plaintiffs  a  title,  discharged  from 
the  landlord's  right  of  distress.  It  appears  to  me,  for 
the  reasons  which  have  been  given,  that  the  statute 
56  G.  3.  c.  50.,  does  not  apply;  and  I  think  this  case  is 
decided  by  Peacock  v.  Purvis  (a).  It  is  said  there  by 
the  Court,  that  the  point  has  not  been  expressly  de- 
cided ;  though  in  Eaton  v.  Southby  [b)  a  strong  opinion 
was  certainly  thrown  out,  that  goods  taken  in  execution 
could  not  be  distrained  for  rent.  In  the  first  edition 
(1^02)  of  Mr.  WoodfalVs  La*w  of  Landlord  and  Tenant 
(where,  however,  nineteen  propositions  in  twenty  are 
stated  without  reference  to  authorities),  it  is  said  that 


(a)  2  Brod,  ^  B.  562. 


(6)  Willes,  156. 
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goods  taken  in  execution  cannot  be  distrained  (a),  and 
that  where  a  tenant's  growing  corn  was  seized,  and  sold 
under  a  fi.  fa.,  and  the  vendee  permitted  it  to  remain  till 
it  was  ripe,  and  then  cut  it,  after  which,  and  before  it  was 
fit  to  be  carried,  the  landlord  distrained  it  for  rent,  both 
the  Courts  of  King's  Bench  and  Common  Pleas  held  that 
it  was  not  distrainable  {b).  I  cannot  trace  any  such  de- 
cision; yet  the  author  cannot  have  invented  the  pro- 
position, nor  can  he  have  meant  to  state  it  upon  his  own 
authority,  because  that  edition  was  written  when  he  was 
young,  and  had  not  sufficient  opportunity  for  deliber- 
ation. But  on  the  authority  of  Peacock  v.  Purvis  (c),  I 
think  the  plaintiff  in  this  case  is  entitled  to  recover. 

Williams  J.  I  am  of  the  same  opinion.  All  the 
rent  which  was  due  to  the  landlord  when  the  bargain 
and  'sale  took  place,  had  been  paid  to  him ;  and  the 
growing  crops  were  necessarily  left  upon  the  premises ; 
it  would  have  been  ruinous  to  do  otherwise.  Upon 
this  state  of  facts,  the  case  must  be  governed  by  Pea- 
cock V.  Purvis  (a), 

Postea  to  the  plaintiffs. 

(a)  The  reporters  have  not  been  able  to  meet  with  the  first  edition  of 
Mr.  WoodfcdVs  Law  of  Landlord  and  Tenant.  In  the  last  edition  (1834), 
the  paragraph  apparently  referred  to  by  Taunton  J.  begins  as  follows  :  — 
**  Goods  in  the  custody  of  the  law  are  not  distrainable ;  for  it  is  repug- 
nant that  it  should  be  lawful  to  take  goods  out  of  the  custody  of  the  law  ; 
and  that  cannot  be  a  pledge  to  me,  which  I  cannot  reduce  into  my  actual 
possession  ;  therefore  things  distrained  damage-feasant  cannot  be  taken 
for  rent ;  nor  goods  in  a  bailiff's  hands  under  an  execution ;  nor  goods 
seized  by  process  at  the  suit  of  the  king."  This  appears  to  be  taken,  very 
nearly  verbatim,  from  Gilbert's  Laio  of  Distresses,  p.  44.  ed.  1757. 

(6)  This  is  printed  conformably  to  the  passage  as  it  stands  in  the 
present  edition,  and  appears  to  correspond  with  that  read  by  Taunton  J. 
in  his  judgment.  The  authorities  cited  for  it  in  the  present  edition  are 
Eaton  V.  Southby,  Peacock  v.  PurviSf  and  Parslow  v.  Cripps. 

(c)  2  Brad,  ^  £,  362. 
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^'"^'''f?'  Morris  ao-ainst  Dimes. 

June  3a.  o 

KingSfree'^'  "pRESPASS.  On  the  trial  before  Bayley  B.,  at  the 
warren  in  land,        Hertford  Summer  assizes  1833,  a  verdict  was  found 

or  which  he  IS 

seised  in  fee,  is  for  the  plaintiff  upon  some  of  the  issues,  and  for  the  de- 
ft grant  of  free 

warren  in  gross,  fendant  upon  Others,  subject  to  the  opinion  of  this  Court 

Therefore,  u    ni  • 

where  defend-  upon  the  toilowmg  case :  — 

pleaded^sudT^a'  ^^'^t  count  of  the  declaration  charged  the  defend- 

wTrren^t^p.  ^^^^  breaking  and  entering  a  close  of  the  plaintiff, 

Ude  fro^p  to  ^^^^^^  ^^^^^  ^^^^           (describing  the  boundaries), 

J?".,  and  pleaded  situate  in  the  parish  of  Rickmansiioorth,  in  the  county  of 

a  conveyance 

by  F.  of  the      Hertford^  and  five  other  closes,  not  named,  of  the  plain- 
said  free  war- 
ren to  the  de-     tifF,  in  the  parish  and  county  aforesaid,  and  hunting, 

held^that'the^^  Searching  for,  and  killing  game  therein,  and  seizing,  and 

plea  was  not  .  ^,  i  v  .     i  • 

sustained  by  carrymg  away  the  same,  and  convertmg  it  to  his  own 

veyancefrom"  '^^^  second  couut  charged  similar  trespasses  in 
5  whi^ciTthe another  close  of  the  plaintiff,  describing  the  boundaries, 

land  in  ques-  The  third  count  was  for  seizing  and  taking  away  dead 

tion  was  copy- 

hold,  with  all    game,  the  property  of  the  plaintiff. 

and  singular  ^          r        i  |. 

fisheries  and  By  first  plea,  after  describmg  and  nammg  the  five 

fowaing,1iaw"lf-  unnamed  closes  in  the  first  count  mentioned,  the  de- 

and' shooting;  fendant  pleaded,  as  to  the  whole  of  the  trespasses  com- 

and  all  profits,  p]ained  of,  that  Kinff  Charles  the  First  was  seized  in  fee 

royalties,  &c.      r  '  n 

and  all  other  closes  in  which,  &c.,  and  that,  beinff  so  seized, 

rights,  liberties,  '  o 

franchises, 

jurisdictions, 

privileges,  commodities,  advantages,  hereditaments,  and  appurtenances  whatsoever  to  the 
said  manor  belonging,  or  in  anywise  appertaining  thereto,  or  at  any  time  occupied  or  en- 
joyed therewith,  or  reputed  part,  parcel,  or  member  thereof,  or  granted  by  the  King  to  P. 
as  appurtenant  to  the  manor. 

And  this,  though  it  was  shewn  that  the  King,  at  the  time  of  the  grant  to  P.,  was  lord  of 
the  manor,  and  held  certain  demesne  lands  in  fee,  and  granted  the  free  warren  in  both  the 
demesne  and  other  lands  of  the  manor. 

Quajre,  Whether  the  words  of  the  conveyance  by  F.  would  have  conveyed  a  free  warren 
appurtenant  to  the  manor  ? 

he, 
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he,  by  letters  patent,  of  the  5th  of  My  ]628,  granted  to  1834. 
William  Earl  of  Pembroke,  Thomas  Mormn.  and  John  l 

'  .  Morris 

Thorogood,  and  the  heirs  and  assigns  of  the  said  earl,  against 

Dimes. 

that  they  and  the  heirs  of  the  said  earl  might  have,  hold, 
and  enjoy,  on  the  said  several  closes,  free  warren,  fowling, 
and  hunting ;  and  that  the  said  earl  was  seized  of  the 
said  free  warren  by  virtue  of  that  grant.  The  plea 
then  deduced  title  to  the  said  free  warren  down  to  the 
year  1818,  when  it  alleged  a  devise  of  the  same  by 
Henry  Fotherley  Whitfield  to  John  Forster  and  Thomas 
Deacon,  by  virtue  whereof  they  became  seised  of  the 
said  free  warren;  and  that  they,  on  the  16th  of  June 
1818,  bargained  and  sold,  and  on  the  17th  of  June,  by 
a  certain  indenture  of  that  date,  released,  the  free  warren 
over  the  close  in  which,  &c.,  to  Robert  Williams,  William 
Williams,  and  Thomas  Lane,  and  their  heirs.  The  plea 
then  deduced  title  from  the  three  last-named  parties  to 
the  defendant,  who,  under  his  right  of  free  warren,  justi- 
fied the  trespasses  complained  of.  The  second  plea 
was  in  all  respects  like  the  first,  except  that  it  through- 
out alleged  the  free  warren  to  have  been  "  granted"  by 
the  several  deeds  and  assurances  therein  mentioned, 
instead  of  stating  the  same  to  have  been  "  released,"  as 
in  the  former  plea.  The  defendant  pleaded  seven  other 
pleas  to  different  parts  of  the  declaration,  alleging  a 
prescriptive  right  of  free  warren. 

To  the  first  and  second  pleas,  the  plaintiff,  after  pro- 
testing the  seisin  of  King  Charles  the  First,  replied,  that 
Forster  and  Deacon  did  not,  by  the  indenture  in  the  first 
plea  in  that  behalf  mentioned,  release  to  Williams, 
W.  Williams,  and  T,  Dane  the  said  free  warren  in  and 
over  the  said  closes  in  which,  &c.,  in  manner  and  form 
as  in  the  first  plea  was  alleged,  and  that  they  did 

not, 


Dimes. 
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1834>.  not,  by  the  said  indenture  in  the  second  plea  in  that 
behalf  mentioned,  erant  unto  the  said  R,  W,,  W,  W,» 

Morris  \^  ' 

against  and  T.  L,  the  said  free  warren  in  and  over,  &c.,  in 
manner  and  form,  &c.  ;  and  upon  these  traverses  issue 
was  joined.  The  plaintiff' also  traversed  the  prescriptive 
right  claimed  by  the  other  pleas,  upon  which  traverses 
the  defendant  also  joined  issue. 

At  the  trial  of  the  cause,  the  defendant,  to  support  his 
case  on  the  first  and  second  issues,  proved  a  conveyance 
by  lease  and  release  of  the  16th  and  17th  of  June  1818, 
by  which  John  Forster  and  Thomas  Deacon,  by  the 
direction  of  the  Court  of  Chancery,  granted,  bargained, 
sold,  aliened,  released,  and  confirmed  to  Robert  Williams, 
William  Williams,  and  Thomas  Lane,  their  heirs  and 
assigns,  all  that  the  said  manor  or  lordship,  or  reputed 
manor  or  lordship,  of  Rickmans*vcorth,  and  all  that  the 
market-house  in  the  town  of  Richnansworth,  with  all  the 
market  ground  there,  or  in  and  about  the  same  place, 
and  such  of  the  tolls,  stallage,  and  profits  of  the  market 
as  might  from  time  to  time  arise  and  accrue  to  the  lord 
of  the  said  manor ;  and  also  the  right  and  privilege  of 
nominating  the  occupiers  of  five  alms-houses  therein 
mentioned  ;  together  with  all  and  singular  heaths,  moors, 
marshes,  woods,  underwoods,  timber  trees,  and  all  other 
trees,  mines,  delfs,  minerals  (except  mines  of  lead  and 
tin,  and  all  mines  royal,  and  all  pi;erogatives  to  such 
mines  belonging,  as  the  same  were  excepted  out  of  the 
said  deed  of  grant  or  letters  patent),  qi^arries,  pits  of 
chalk,  stone,  lime,  and  gravel,  lime-kilns,  brick-kilns, 
fisheries,  and  right  of  fishing,  fowling,  hawking,  hunt- 
ing, and  shooting ;  ways,  waters,  watercourses,  ponds, 
pools,  rivers,  brooks,  currents,  and  streams  of  water ; 
commons,  common  of  pasture  and  turbary,  folds,  fold- 
courses, 
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courses,  and  liberty  of  foldage,  waste,  waste  grounds, 
profits,  royalties,  courts  of  leet,  courts  baron,  and  cus- 
tomary courts,  views  of  frankpledge ;  and  all  other  court 
and  courts ;  and  all  profits  and  perquisites  of  courts  and 
leets,  and  all  that  to  courts  and  leets  and  view  of  frank- 
pledge did  belong ;  and  all  waifs,  estrays,  treasure-trove, 
goods  and  chattels,  debts,  right  and  credits  of  felons 
and  fugitives,  felons  of  themselves,  and  persons  put  in 
outlaw,  deodands,  wards,  reliefs,  escheats,  heriots,  fines, 
amerciaments,  chief  rents,  quit  rents,  and  other  rents, 
reversions,  services,  fairs,  markets,  tolls,  and  all  other 
rights,  liberties,  franchises,  jurisdictions,  privileges,  pro- 
fits, commodities,  advantages,  hereditaments,  and  appur- 
tenances whatsoever  to  the  said  manor  or  lordship, 
market-house,  lands,  tenements,  hereditaments,  and 
premises  therein-before  described  or  intended  to  be 
thereby  granted  and  released,  belonging,  or  in  any  wise 
appertaining,  or  to  or  with  the  same  or  any  part  thereof 
then  or  at  any  time  theretofore  usually  had,  held,  used, 
occupied,  or  enjoyed,  or  accepted,  reputed,  deemed, 
taken,  or  known  as  part,  parcel,  or  member  thereof, 
or  as  were  in  and  by  the  said  deed  of  grant  or  letters 
patent  granted  and  assigned  by  the  crown  to  the  said 
William^  Earl  of  Pembroke^  and  his  heirs,  as  appurtenant 
to  the  said  manor  or  lordship,  or  any  part  thereof. 

The  defendant,  also,  gave  in  evidence  the  said  letters 
patent  of  King  Charles  I.,  by  which  free  warren  was 
granted  in  the  following  terms :  —  "  Moreover,  we  have 
granted,  and  by  these  presents  for  us,  our  heirs  and 
successors,  &c.,  do  grant,  to  the  aforesaid  William  Earl 
of  Pemhroke^  Thomas  Morgan^  and  Joh7i  Thorogood,  and 
the  heirs  and  assigns  of  the  aforesaid  William  Earl  of 
Pembroke^  that  they  and  the  heirs  and  assigns  of  the 

Vol.  I.  X  X  aforesaid 
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1834.  aforesaid  William  Earl  of  PembroJce  may  have  free  chase 
'  and  free  warren  in  all  the  demesne  lands,  and  the  lands 

Morris 

against      holden  by  copy  of  court-roll  of  the  aforesaid  manor  at 

Dimes. 

the  will  of  the  lord  according  to  the  custom  of  the 
manor,  and  in  other  the  demesne  lands  and  the  lands 
holden  by  copy  of  court-roll  of  the  manor  of  Moor 
aforesaid,  at  the  will  of  the  lords  according  to  the 
custom  of  the  said  manor,  and  in  all  woods  and  tene- 
ments being  or  hereafter  happening  to  be  within  or 
upon  the  said  lands,  and  all  that  which  to  free  chase 
and  free  warren  doth  belong,  any  statute,  act,  ordinance, 
or  proviso  to  the  contrary  thereof  notwithstanding. 
Wherefore  we  will,  and  by  these  presents  for  us,  our 
heirs  and  successors,  we  do  grant  to  the  aforesaid 
William  Earl  of  Pembroke^  that  they  and  the  heirs  and 
assigns  of  the  aforesaid  William  Earl  of  Pembrolce^  may 
freely,  lawfully,  and  quietly  have  and  hold,  and  may  and 
shall  be- able  to  have,  hold,  use,  and  enjoy  the  aforesaid 
free  chase  and  free  warren  for  ever,  together  with  all 
and  singular  liberties,  privileges,  and  commodities 
which  to  chase  and  warren  do  belong,  or  may  in  any 
manner  belong;  we  will  also,  and  by  these  presents  for 
us,  our  heirs  and  successors,  do  order  and  command, 
that  no  one  do  enter  or  presume  to  enter  the  aforesaid 
lands,  woods,  or  tenements,  or  any  parcel  thereof,  to 
hunt  in  them,  or  to  take  any  thing  there  which  to  chase 
or  warren  doth  belong,  under  the  pain  of  forfeiting  10/." 

The  defendant  also  gave  in  evidence  a  survey  of  the 
manor  of  RicJcmansworth,  made  by  the  king's  surveyors 
and  a  jury,  in  the  third  year  of  the  reign  of  James  I.,  by 
which  the  jurors  found,  among  other  things,  that  the 
free  fishing,  fowling,  and  hunting,  throughout  the  whole 
manor,  belong  to  the  king  as  lord  of  the  manor.  It 

was 
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was  also  shewn  by  the  court-rolls,  that  the  five  closes  1834. 
mentioned,  but  not  named,  in  the  first  count  of  the 

MORUIS 

declaration,  were  copyhold  of  the  manor.    The  defend-  against 

Dimes. 

ant  also  gave  evidence  that  former  game-keepers  had 
sported  over  the  manor.  The  close  called  Great  Wood 
Field  was  enfranchised  from  the  manor  previously  to  the 
time  of  the  before-mentioned  devise  by  Henry  Fotherly 
Whitfield,  and  since  the  letters  patent  of  Charles  I. 

The  plaintiff,  upon  this  evidence,  contended,  first, 
that  the  grant  of  free  warren  by  Charles  I.  over  lands 
not  held  in  demesne,  if  in  fact  made,  was  not  valid  in 
point  of  law ;  and  that  such  right,  if  it  could  have  been 
granted  by  the  crown,  must  be  presumed  to  have  been 
i'eleased  at  some  subsequent  period,  before  the  alleged 
devise  to  Forster  and  Deacon,  Secondly,  that,  sup- 
posing the  free  warren  claimed  by  the  first  and  second 
pleas  did  vest  in  Forster  and  Deacon,  the  same  was  a 
free  warren  in  gross,  and  did  not  pass  by  the  words  of 
the  release  of  the  17th  of  Ju7ie  1818.  Thirdly,  that,  at 
all  events,  that  release  could  only  pass  a  right  of  free 
warren  over  such  of  the  closes  mentioned  in  the  declar- 
ation as  were  then  part  and  parcel  of  the  manor  of 
Mickmansworth^  The  defendant  contended,  that  all  the 
objections  were  invalid ;  and,  further,  that  the  plaintiff 
was  estopped  from  raising  them  by  the  form  of  the 
issues  taken  on  the  first  and  second  pleas,  he  having 
merely  traversed  one  particular  conveyance  in  the  de- 
duction of  title.  A  verdict  was  taken  for  the  plaintiff, 
with  405.  damages,  on  the  last  seven  issues,  and  for 
the  defendant  upon  the  first  and  second  issues,  subject 
to  a  case.  If,  upon  any  of  the  objections  taken,  the 
Court  should  think  the  plaintiff  entitled  to  recover  on 
either  of  the  last-mentioned  issues,  a  verdict  for  him 
was  to  be  entered  on  such  issue,  with  40^.  damages. 

X  X  2  The 
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1834.  The  ultimate  decision  having  been  founded  on  the 

second  objection  only,  the  arguments,  and  observations 

Morris  ^  ' 

against       of  the  Court,  as  to  the  two  others,  are  omitted. 

Dimes. 

Channell  for  the  plaintiflP.  The  allegation  that  the 
king  was  seised  in  fee  of  the  closes,  and  that  he  granted 
free  warren  in  them,  is  an  allegation  of  a  grant  of  a  free 
warren  in  gross.  The  letters  patent  also  contain  a 
grant  of  free  warren  in  gross  merely.  Now,  there  are 
no  words  in  the  release  of  1828  which  will  pass  a  free 
warren  in  gross.  The  privileges  and  jurisdictions 
granted  are  those  only  which  belong  or  appertain  to  the 
hereditaments  released,  or  which  have  been  enjoyed  with 
them,  or  held  as  a  part  or  parcel  of  them.  A  free 
warren  is  realty,  but  it  is  not  part  or  parcel  of  the  land 
in  which  it  is  granted.  In  the  Yearbook,  East,  35  H.  6. 
f.  55.  («),  the  plaintiff  sued  the  defendant  for  chasing 
in  his  warren.  The  defendant  pleaded,  in  abatement  of 
the  writ,  that  the  plaintiff  had  nothing  in  the  land  in 
which  he  had  warren,  except  jointly  with  J,  N.,  who 
was  alive  and  not  named  in  the  writ ;  but  the  plea  was 
held  bad,  because  the  plaintiff  might  have  only  a  joint 
estate  in  the  land,  and  yet  might  have  the  warren  alone; 
as,  if  he  has  warren  by  prescription,  and  after  purchases 
the  land  to  him  and  another,  yet  the  warren  remains, 
and  is  not  extinct  as  rent  or  common  shall  be.  So  if 
a  man  have  a  warren  in  a  manor,  it  will  not  pass  by 
grant  of  the  manor ;  but  if  he  have  a  warren  in  other 
land,  appurtenant  to  his  own  manor,  the  warren  will 
pass  by  a  grant  of  the  manor  and  its  appurtenances : 
Yearb.  Trin,  8  H.  7.  f.  4.(^)    So  a  warren  may  perhaps 

(a)  Cited  in  Tm.  ^br.  Warren,  (H)  7. ;  and  Br.  Abr.  Warren,  pi.  3, 

(b)  Per  Vavasor  3, 

become 
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become  extinct,  if  the  person  entitled  to  it  be  also  en-  1834. 
titled  to  the  land,  and  grant  the  land  without  reservation 

°  ^  Morris 

(ib.) ;  but  where  it  exists  simply  in  a  manor,  it  cannot  against 

Dimes. 

pass  by  a  grant  of  the  manor  with  its  appurtenances, 
though  the  owner  of  the  manor  be  also  owner  of  the 
warren :  Br,  Abr.  Warren,  pi.  7.,  Vin,  Abr,  Warren, 
(F.)  3.,  citing  the  Anonymous  case  in  Dyer,  30.  b. 
pi.  209.,  and  Trebi/s  notes  there.  It  may  be  contended, 
here,  that  the  release  contains  words  sufficient  in  them- 
selves to  describe  a  right  of  free  warren,  whereas  in  the 
instances  cited  there  was  nothing  mentioned  besides  the 
land  and  its  appurtenances.  But  in  BowIsto?i  v.  Har^ 
dy  {a),  warren  was  claimed  in  land  which  was  parcel 
of  a  manor;  the  manor  had  been  granted,  and  warren 
in  the  manor,  and  afterwards  the  grantee  bargained  and 
sold,  to  the  party  claiming  the  warren  in  that  cause, 
the  manor  and  all  warrens  thereto  appertaining,  or  ac- 
cepted  and  reputed  as  part  of  the  manor ;  and  the  claim 
was  holden  to  be  unsupported,  because  the  claimant  had 
shewn  a  warren  in  gross  in  the  patentee,  which  did  not 
pass  by  the  bargain  and  sale  of  the  manor. 

S.  B,  Harrison  for  the  defendant.  The  Court  will 
effectuate  the  intention  of  the  parties,  if  possible.  And, 
by  the  words  used  in  the  release,  it  is  evident  that  the 
releasors  intended  to  part  with  every  thing  relating  to 
the  manor,  including  privileges  of  every  kind,  and  spe- 
cifically those  relating  to  sporting.  In  Sheppard^s  Touch- 
stone,  p.  92.,  it  is  said,  "  This  word  [manor]  is  a  ward  of 
large  extent,  and  may  comprehend  many  things.  And 
therefore  by  the  grant  of  a  manor,  without  the  words  of 
cum  pertinentiis,  do  pass  demesnes,  rents,  and  services, 

(a)  Cro.  Eliz.  547. 

X  X  3  lands, 
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1834.      lands,  meadows,  pastures,  woods,  commons,  advowsons 
appendant,  villains  regardant,  courts  baron,  and  per- 

MORRIS  '  °  * 

agninst       quisites  thereof,  that  are  in  truth  at  the  time  of  the 

Dimes. 

grant  parcel  of  the  manor.  But  nothing  that  in  truth 
is  not  parcel  of  the  manor,  albeit  it  be  so  reputed,  will 
pass  by  the  grant  of  the  manor ;  and,  therefore,  if  one 
have  a  manor,  and  after  purchase  the  law  day,  or  a  war- 
ren to  it,  and  then  he  grant  away  the  manor,  hereby 
the  law  day,  or  the  warren,  will  not  pass.  And  yet  if  by 
union  time  out  of  mind,  thei/  have  gotten  a  reputation  of 
appendancy^  perhaps  by  the  grant  of  the  manor  cum  per- 
tinentiis  these  things  may  pass."  The  warren,  there- 
fore, though  it  have  only  the  character  of  appendancy 
or  appurtenancy,  without  coming  under  the  strict  de- 
finition of  an  appendance  or  appurtenance,  will  pass; 
and  the  evidence  of  the  intention  of  the  parties  dis- 
tinguishes the  case  from  those  cited.  If  the  w^ords 
"  fishing,  fowling,  hawking,  hunting,  and  shooting, 
royalties,  liberties,  franchises,  privileges,  commodities, 
advantages,"  be  none  of  them  sufficient  to  raise  the  pre- 
sumption of  intention,  when  taken  alone,  they  clearly 
will  do  so  when  taken  in  connection  with  the  subsequent 
words  in  the  release,  referring  expressly  to  the  grant 
made  by  the  crown  to  the  Earl  of  Pembroke,  It  is  pos- 
sible that  the  parties  did  not  know  whether  the  warren 
were  in  gross  or  appurtenant :  the  words  "  reputed, 
deemed,  or  taken,"  will  sufficiently  describe  the  warren 
as  generally  reputed  to  be  connected  with  the  ownership 
of  the  manor.  If  so,  these  words  will  not  be  controlled 
by  the  other  words  of  the  deed ;  as  if  a  man  grant  all 
he  had  by  i7.  5.,  nothing  will  pass  except  what  he  had 
by  J.  S. ;  but  if  he  grant  all  he  has  in  Dale  which  he 
had  by  i7.      all  in  Dale  will  pass,  though  he  had  it  not 

by 
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by  J,  S,  {a)  The  Courts  will  construe  the  description 
largely:  thus  a  nominal  manor  will  pass  under  the 
words  "  messuages,  lands,  tenements,  and  heredita- 
ments;" Norrisv.Le  Neve  {b);  which  shews  that  the 
strict  legal  term  need  not  be  used.  In  the  earlier  cases, 
a  difficulty  might  possibly  be  created  by  the  conveyance 
being  by  feoffinent;  but  here  it  is  by  lease  and  release. 

Channell  in  reply.  In  the  instance  suggested  in  Trin, 
8  H.  7.  f.  4.,  the  conveyance  is  supposed  to  be  by  grant. 
And  the  Court  will  construe  the  grant  of  a  subject- 
matter  such  as  warren  strictly,  as  has  been  done,  even 
where  the  question  has  been  merely  what  animals  were 
comprehended  in  such  grants. 

Lord  Denman  C.  J.  The  defendant  justifies  by 
reason  of  a  free  warren  granted  by  the  Crown  to  the 
Earl  of  Pembroke  and  others,  and  conveyed  by  the  lease 
and  release  of  1818.  The  question  then  arises,  whether, 
supposing  a  warren  to  be  conveyed  by  the  lease  and  re- 
lease, it  be  the  warren  granted  to  the  Earl  of  Pembroke. 
On  that  question  Bowlston  v.  Hardy  [c)  is  precisely  in 
point.  There  the  Crown  granted  a  manor  to  Sir  William 
Peto,  and  granted  to  him  to  have  warren  in  the  same 
manor ;  and  the  Court  held  this  to  be  a  warren  in  gross, 
which  would  not  pass  by  a  grant  of  the  manor,  and  all 
warrens  thereto  appertaining,  or  accepted  and  reputed 
as  part  of  that  manor.  So,  here,  the  warren  granted  by 
the  letters  patent  does  not  pass  by  the  terms  of  the  re- 
lease. 

(a)  See  cases  cited  in  Doe  dem.  Smith  v.  Galloway,  5  B»  ^  Ad,  43.  j 
Com.  Dig,  Fait  (E.  4.) 

(b)  5  Alh.  82.  (c)  Cro,  FJiz.  547. 

X  X  4  LiTTLEDALE 


1834. 

Morris 
against 
Dimes. 
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1834.  LiTTLEDALE  J.    I  do  not  decide  on  the  ground  that 

"7  no  free  warren  could  pass  by  the  words  of  the  release  of 

MOKRIS  ^ 

against       1818,  though  perhaps  it  could  not.    The  plea  alleges, 
Dimes. 

that  the  Crown  granted  to  the  Earl  of  Pembroke  and 
others  that  they  should  have  and  enjoy  free  warren  in 
closes  of  which  the  Kino^  was  seised  in  fee ;  and  that 
Forster  and  Deacon^  by  lease  and  release,  granted  the 
said  free  warren  to  the  parties  through  whom  the  de- 
fendant claims.    The  plaintiff  takes  issue  on  the  grant 
of  Forster  and  Deacon.    The  defendant  has  pleaded  a 
warren  in  gross :  he  does  not  make  it  appendant  or 
appurtenant.    He  shews  merely  that  Charles  I.  granted 
a  free  warren,  as  he  might  do.    In  The  Attorney-General 
V.  Parsons  {a)  a  question  seems  to  have  arisen  as  to  the 
effect  of  the  King's  grant  of  free  warren :  here  nothing 
can  be  plainer  than  the  allegation  in  the  plea.   To  shew 
the  existence  of  the  free  warren,  the  defendant  produced 
the  letters  patent  of  Charles  L    The  words  there  are, 
"  we  do  grant,  &c.,  that  they  and  the  heirs  and  assigns  of 
the  aforesaid  William  Earl  of  Pembroke  may  have  free 
chase  and  free  warren  in  all  the  demesne  lands,  and  the 
lands  holden  by  copy  of  court-roll  of  the  aforesaid 
manor."    Taking  that  alone,  it  is  certainly  a  grant  of  a 
warren  in  gross ;  I  presume  that  there  was  a  grant  of 
the  manor  itself  to  . the  Earl  of  Pembroke ;  for  it  appears 
that  the  King  was  lord  of  the  manor,  and,  being  so, 
probably  he  granted  the  manor.    Had  he,  by  the  same 
deed,  made  the  warren  appurtenant  to  the  manor,  and 
granted  the  manor,  it  might  have  raised  a  question, 
whether  that  was  a  good  grant  of  a  warren  appurtenant. 
But  here  the  King,  being  seised  of  demesne  lands, 


(a)  2  Cr,  ^  J.  279. 


grants 


# 
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grants  free  warren  in  these  demesne  lands.  1  dare  say 
there  may  have  been  a  grant  of  the  manor  by  a  separate 
deed,  but  whether  that  was  so  or  not,  this  is  a  grant  of 
a  warren  in  gross.  Then  the  title  is  deduced  to  Forster 
and  Deacon,  Now,  let  us  see  what  Forster  and  Deacon 
do,  and  whether  the  defendant,  who  claims  under  Robert 
Williams^  William  Williams,  and  Thomas  Lane,  can  say 
that  the  warren  in  question  was  granted  to  them.  The 
indentures  of  lease  and  release  convey  "  all  that  the 
market-house,"  &c.  [His  Lordship  here  read  the  words 
of  the  release  of  1818.]  Whether  these  words  be  suffi- 
cient to  include  a  free  warren,  I  will  not  enquire ;  the 
grant  is  only  of  things  belonging  to  the  manor,  and 
the  warren  was  distinct  from  the  manor ;  and,  there- 
fore, it  will  not  pass  by  the  release.  It  is  immaterial  to 
consider  the  other  questions  which  have  been  raised. 

Taunton  J.  It  appears  to  me  that  the  only  material 
point  lies  in  a  narrow  compass,  and  is  not  difficult. 
Charles  1.  made  a  grant  of  free  warren  to  the  Earl  of 
Pembroke  and  other  persons,  from  whom  title  is  derived 
to  Forster  and  Deacon;  and  they  are  stated  to  have 
granted  the  free  warren  by  lease  and  release  to  Williams 
and  two  others,  through  whom  the  defendant  claims. 
The  plaintiff  replies^  that  Forster  did  not  release  the 
said  free  warren ;  and  the  question  is,  whether  or  not 
the  free  warren  granted  by  Charles  I.  passed  by  the 
release.  I  am  of  opinion  that  it  did  not.  The  grant 
by  Charles  I.  is  a  grant  of  a  warren  in  gross ;  that 
is,  of  a  naked  bare  right,  not  annexed,  nor  appendant 
or  appurtenant  to  any  thing  else.  It  is  in  these  words. 
[His  Lordship  here  read  the  words  of  the  letters  patent.] 

This 
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1834.      This  was  a  grant  of  nothing  more  than  a  free  warren 
and  chase  in  gross.    Now,  let  us  see  what  Forster  and 

Morris 

against  DeacoTi  conveyed  I  nothing  more  than  the  manor,  and 
all  things  belonging  to  the  manor.  I  may  even  say, 
that  there  seems  no  intention  shewn  to  convey  the  free 
warren,  but  only  the  manor  and  its  appurtenances. 
The  general  words  which  occur  are  no  more  than 
such  as  are  found  in  all  conveyances  of  manors.  Even 
the  word  "  warren"  does  not  occur,  although  it  often 
does  occur  when  there  is  no  pretence  that  a  warren 
legally  exists.  And  the  grant  is  not  general,  but  of 
things  to  the  said  manor  belonging  or  in  any  wise 
appertaining,  or  to  or  with  the  same  or  any  part 
thereof  had,  held,  used,  occupied,  or  enjoyed,  or 
accepted,  reputed,  deemed,  taken,  or  known  as  part, 
parcel,  or  member  thereof.  These  words  cannot  com- 
prehend the  warren  in  question.  On  this  mere  com- 
parison of  the  premises  described  in  the  conveyance 
of  1818,  with  the  grant  to  the  Earl  of  PembroJce,  it 
is  clear  that  it  was  not  intended  to  pass,  by  the  deed 
of  1818,  a  free  warren,  or,  at  any  rate,  not  that  granted 
to  the  Earl  of  Pembroke,  This  is  amply  confirmed  by 
BowUton  V.  Hardy  («).  And  I  may  observe,  here,  that 
the  law  respecting  free  warren  was  more  frequently 
discussed,  and  better  understood  (at  any  rate,  the 
former),  in  the  reign  of  Queen  Elizabeth  than  now. 
In  that  case  the  word  "  warren  "  occurred  in  the  con- 
veyance; yet  it  was  held,  that  nothing  passed  except 
what  appertained  to  the  manor.  Warren  is  not  parcel 
of  a  manor ;  but  it  may  be  appurtenant  to  it  by  pre- 

(a)  Cro.  Eliz.  547- 
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scription.     A  warren  appendant  or  appurtenant  can  1834. 

exist  only  by  prescription.    This  warren  seems  never  to 

have  been  heard  of  before  the  grant  of  Charles  I.    It  against 

Dimes. 

is  not  said  to  have  even  been  a  parcel  of  the  manor. 
The  defendant,  therefore,  cannot  make  out  the  right 
claimed  by  his  first  plea;  and  his  second  plea  is,  in 
effect,  the  same. 

Williams  J.  With  respect  to  one  of  the  questions 
raised  by  the  case,  if  it  had  been  necessary  to  come 
to  a  conclusion  that,  when  a  distinct  issue  is  taken, 
a  party  is  entitled  to  travel  back  to  matter  upon  which 
another  issue  might  have  been  taken,  I  should  have 
wished  for  more  time  to  consider  before  giving  my 
assent.  But,  agreeing  as  I  do  with  the  rest  of  the 
Court  in  the  construction  which  they  put  upon  the  deed 
of  1818,  and  that  this  deed  does  not  sustain  that  which 
certainly  is  put  in  issue,  I  will  not  enquire  how  much  is 
put  in  issue  besides.  I  shall  content  myself  with  saying, 
that  this  deed  conveys  a  manor  only  with  its  accompani- 
ments (not  even  mentioning  free  warren,  supposing  that 
that  would  have  been  enough);  and  that  as  a  manor 
may,  and  generally  does,  exist  without  free  warren,  I 
think  the  defendant  has  not  made  out  his  issues. 

Judgment  for  the  plaintiff. 
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The  King  against  The  Hungerford  Market 
Company  (a). 

(Ex  parte  Yeates.) 


By  the  act  JZELLY,  in  Easter  term  1833,  obtamed  a  rule  nisi 
(11  G.4.  clxx.)  xl. 

establishing  the  for  a  mandamus  calling  upon  the  Hungerford  Mar- 
M^rket^Com-  ket  Company  to  issue  their  warrant  for  summoning  a 
authorised  to^  j^U  (pursuant  to  the  act  11  G.  4.  c.  Ixx.  local  and  per- 
pull  down  cer-  g^j^^]   public)  to  assess  Compensation  to  Maru  Yeates 

tain  messuages  '  r         /  r  c/ 

or  buildings,     u  fQj.  ^^e  damage  sustained  by  her  in  respect  of  her 

and  erect  others  ^  i 

on  the  site,       premises  situate  and  being  No.  23.  in  the  Strand,  by 

making  com- 
pensation (to 
be  assessed,  if 

necessary,  by  a  jury)  to  the  owners  of  any  premises  which  may  be  damaged  by  the  taking 
down  of  such  messuages  or  buildings.  The  act  also  provides,  that,  for  preserving  uni- 
formity in  the  buildings  to  be  erected,  the  same  shall  not  be  subject  to  the  provisions  of  the 
Building  Act,  l4Cf.  3.  c.  78.,  nor  shall  such  provisions  be  enforced  with  respect  to  the 
same. 

The  company  having  bought  premises,  No.  22.,  under  the  authority  and  for  the  purposes 
of  the  local  act,  gave  notice  to  the  tenant  of  the  adjoining  house,  No.  23.,  pursuant  to  the 
Building  Act,  that  the  party  wall  between  the  two  houses  was  apprehended  to  be  unsafe, 
and  that  the  owner  or  occupier  of  No.  25.  was  required  to  appoint  surveyors  to  meet  those 
of  the  company  on  a  day  named,  and  certify  its  condition.  They  had  afterwards  leave, 
from  an  agent  of  the  tenant,  to  make  the  survey  earlier  than  the  time  fixed  by  the  notice. 
Upon  such  survey,  the  wall  was  condemned  ;  and  before  the  time  first  named  for  the  survey, 
the  company,  having  served  the  tenant  of  No.  23.  with  the  surveyors'  certificate,  according 
to  the  Building  Act,  began  to  pull  down  the  wall,  which  was  then  rebuilt,  and  the  landlord 
of  No.  23.  paid  half  the  expense,  according  to  the  Building  Act.  They  also  pulled  down 
and  rebuilt  the  whole  of  No.  22.  The  tenant  claimed  compensation,  under  the  local  act, 
for  losses  sustained  (in  business  and  otherwise)  in  consequence  of  the  above  proceedings: 
the  only  material  damage,  however,  appearing  to  have  resulted  from  the  taking  down  of 
the  party  wall : 

Held,  that  the  clause  excluding  the  operation  of  the  Building  Act  did  not  apply  to  party 
walls  between  the  company's  houses  and  those  of  other  persons. 

Held,  also,  upon  the  facts  of  the  case,  that  the  pulling  down  of  the  party  wall  was  a  pro- 
ceeding,  not  under  the  authority  of  the  local  act,  but  under  the  Building  Act,  although  the 
parties  had  waived  the  notice  given  under  the  latter  act,  with  respect  to  the  time  of  survey. 

(a)  This  case  was  argued  and  determined  in  Michaelmas  term  1 833 ;  but 
,  is  inserted  here  on  account  of  its  connection  with  the  next  case,  and  is  not 

published  in  Messrs.  Barnewall  and  Adolpkus's  Reports. 

reason 
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reason  of  the  taking  down  by  the  company  of  the  house  1834!. 
and  premises  numbered  22.  in  the  Strand,  for  the  pur-     The  King 
poses  or  in  execution  of  the  said  act.'*  against 

*  The 

Mary  Yeates  was  possessed  of  the  premises,  No.  23.  Hukgerford 

Market 

Strand,  as  tenant  for  a  term  of  years,  and  carried  on  Company, 
business  there.  The  company  bought  the  adjoining 
house.  No.  22.,  for  the  purposes  of  the  act,  under  the 
authority  thereby  given  them  (sect.  2.  (a) ),  with  respect 
to  the  premises  mentioned  in  a  schedule  to  the  said  act, 
in  which  the  last-mentioned  house  was  comprised.  In 
August  1832,  they  gave  notice  to  Mrs.  Yeates,  in  the 
form  prescribed  by  the  Building  Act  (14  G.  3.  c.  78. 
s,  38.),  that  the  party-wall  between  the  two  houses  was 
apprehended  to  be  so  far  out  of  repair,  that  it  must  be 
repaired,  or  pulled  down  and  rebuilt ;  and  they,  in  that 
notice,  stated  their  intention  to  have  the  wall  surveyed, 
pursuant  to  the  last-mentioned  act,  and  required  her  to 
appoint  surveyors  to  meet  those  of  the  compan}^,  on  the 
17th  of  November,  and  to  view  the  wall,  and  certify  its 
condition,  Mrs.  Yeates  referred  the  application  to  her 
landlord,  who  appointed  surveyors  to  meet  those  named 
by  the  company.  On  the  2d  of  November  she  was 
served,  on  behalf  of  the  company,  with  a  certificate  of 
the  surveyors,  dated  the  same  day,  that  the  wall  was  of 
insufficient  thickness,  and  not  secure  against  fire,  and 
ought  to  be  rebuilt.  Before  the  serving  of  such  certifi- 
cate  (as  she  stated),  the  company  began  to  take  down 
No.  22. ;  and,  on  the  14th  of  November,  they  proceeded 
to  pull  down  the  party-wall  and  build  another.  No.  22. 
was  entirely  taken  down  and  rebuilt.  By  these  opera- 
tions Mrs.  Yeates  sustained  the  damage  for  which  com- 


(o)  See  it  set  out  in  the  next  case,  p.  678. 

pensation 


CASES  IN  TRINITY  TERM 

pensation  was  now  sought,  the  principal  items  being, 
expense  in  removing  from,  and  being  kept  out  of,  her 
premises  while  the  works  were  in  progress;  loss  of 
stock  on  the  same  occasion;  loss  of  trade;  damage  to 
her  household  goods ;  and  injury  to  her  business  by  the 
company  having  advertised  for  sale  the  materials  taken 
from  her  house,  thereby  causing  it  to  be  supposed  that 
she  had  discontinued  her  trade.  The  company,  in  their 
affidavits  in  opposition  to  the  rule,  stated,  that  the  length 
of  time  given  to  Mrs.  Yeates  by  the  notice  in  August 
1832,  for  appointing  surveyors,  had  been  dispensed 
with  by  her  son  on  her  behalf;  that  their  proceedings 
had  in  other  respects  been  regular;  that  they  had  oc- 
casioned no  unnecessary  damage ;  and  that  Mrs.  Yeates^ s 
landlord,  as  owner  of  No.  23.,  had  agreed  to  pay  half 
the  expense  of  rebuilding  the  party-wall,  according  to 
the  Building  Act.  The  parts  of  the  Hungerford  Mar- 
kef  Act  on  which  the  present  application  was  chiefly 
grounded  were  sect.  66.,  which  provides  that  buildings 
to  be  erected  under  that  statute  shall  not  be  subject  to 
the  Building  Act;  and  sect.  68.,  which  directs  com- 
pensation to  be  made  by  the  company  if  any  messuages, 
buildings,  lands,  tenements,  or  hereditaments  shall  be 
damaged  or  injured  by  the  taking  down  of  any  mes- 
suages, &c.  for  the  purposes  of  the  act ;  such  compens- 
ation to  be  settled  by  a  jury,  if  the  owners  or  occupiers 
think  the  satisfaction  offered  not  sufficient  {a). 

Sir 

(a)  Sect.  63.  enacts,  That  it  shall  be  lawful  for  the  company,  so  soon 
as  they  shall  have  completed  the  purchase  of  the  market,  market-house, 
messuages,  wharfs,  &c.,  contracted  for  by  them  as  before  stated,  to  take 
down  or  alter  the  said  market-house,  messuages,  &c.,  purchased  or  to  be 
purchased  under  the  act,  to  build  a  new  market-house  on  the  site,  "  and 
also  to  take  down  the  houses  on  that  part  of  the  estate  called  Hungerford 
Street  in  the  Strand,  and  to  erect  other  houses  in  lieu  thereof,  and  to 

widen 
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Sir  James  Scarlett  and  Follett  shewed  cause,  No^ 
vember  7th  1833.  The  sixty-sixth  section  means  only 
that  the  houses  to  be  built  in  Hungerford  Street  (a) 
shall  not  be  subject  to  the  provisions  of  the  Building  Act 
inter  se :  it  does  not  preclude  the  act  from  operating  in 
questions  arising  from  the  situation  of  those  houses 
relatively  to  others.    The  damage  here  complained  of 
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widen  and  alter  the  said  sti'eet,  and  to  extend  and  embank  the  wharfs," 
&c. 

Sect.  65.  enacts,  "  That  in  pulling  down  and  rebuilding  Hungerford 
Street  aforesaid,  it  shall  and  may  be  lawful  to  and  for  the  said  company 
to  advance  the  houses  to  be  rebuilt  on  the  western  side  of  the  said  street 
fourteen  feet  on  the  public  highway :  Provided  always,  that  the  houses  to 
be  erected  by  the  said  company  on  the  eastern  side  thereof  be  thrown 
back  a  distance  of  not  less  than  twenty-four  feet." 

Sect.  66.  '*  Provided  always,  and  be  it  further  enacted.  That  for 
preserving  uniformity  in  the  erections  and  buildings  hereby  authorised 
to  be  erected,  such  erections  and  buildings  shall  not  be  subject  to  the 
provisions  of  an  act  passed  in  the  fourteenth  year  of  the  reign  of  his  late 
Majesty  King  George  the  Third,  intituled,"  &c.  (setting  out  the  title  of 
the  Building  Act)  "  and  that  such  provisions,  or  any  of  the  clauses  con- 
tained in  such  act,  shall  not  be  applied  or  enforced  with  respect  to  such 
erections  and  buildings." 

Sect.  68.  "  Provided  always,  and  be  it  further  enacted.  That  in  case 
any  messuages  or  buildings,  lands,  tenements,  or  hereditaments,  shall  be 
damaged  or  injured  by  or  in  the  taking  down  of  any  of  the  messuages  or 
buildings  to  be  taken  down  for  the  purposes  of  or  otherwise  in  the  exe- 
cution of  this  act,  the  said  company  by  their  said  directors  shall  and  they 
are  hereby  authorised  and  required,  by  and  out  of  the  money  to  arise  by 
virtue  of  this  act,  to  make  to  the  owners  and  occupiers  of  such  messuages 
and  buildings,  lands,  tenements,  and  hereditaments,  so  damaged  or 
injured,  such  compensation  and  satisfaction  for  such  damage  or  injury  as 
the  said  directors  shall  in  their  judgment  think  reasonable,  by  payment  of 
a  sum  of  money  in  gross  ;  and  in  case  the  owners  or  occupiers  shall  think 
the  satisfaction  offered  to  them  by  the  said  committee  not  sufficient,  then 
the  same  shall  be  ascertained  and  settled  by  a  jury  in  manner  herein-before 
provided"  (sect.  6.)  "  for  ascertaining  the  value  of  the  messuages,  lands, 
and  hereditaments  to  be  purchased,  taken,  and  used  for  the  purposes  of 
this  act. 

(a)  No.  22.  was  the  corner  house  of  Hungerford  Street* 

did 
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did  not  result  from  the  taking  down  of  any  messuage 
or  building  for  the  purposes  of,  or  otherwise  in  the 
execution  of  the  act:  it  arose  from  the  state  of  the 
party  wall:  if  any  individual  had  had  a  survey  made, 
and  discovered  the  wall  to  be  dangerous,  the  same 
consequence  would  have  followed.  It  was  merely 
accidental  that  the  proceedings  of  this  company  gave 
occasion  for  discovering  the  condition  of  the  wall. 


Kelli/  and  Stammers  contra.  This  is  the  precise  case 
described  by  sect.  68. :  the  injury  arises  from  the  taking 
down  of  the  adjoining  messuage,  No.  22.,  in  execution 
of  the  act  11  G.  4.  c.  Ixx.  The  company  themselves 
shewed  that  they  were  not  proceeding  under  the  Build- 
ing Act,  by  beginning  to  pull  down  the  house  No.  22., 
and  the  party-wall  (for  the  whole  must  be  considered 
as  one  transaction),  before  the  time  fixed  by  the  notice 
which  they  had  given  under  that  act.  It  is  not  neces- 
sary to  say  that  they  were  irregular  in  so  doing  under 
the  circumstances  stated;  but  it  is  clear  they  did  not 
consider  themselves  governed  by  the  Building  Act.  The 
losses  complained  of  ought  not  to  be  suffered  without 
some  compensation ;  they  are  not  such  as  the  Building 
Act  provides  for:  the  proper  remedy,  and  the  only 
effectual  one,  is  under  sect.  68.  of  the  company's  act. 
The  pulling  down  of  the  messu-age  adjoining  Mrs. 
Yeates^s  was  undoubtedly  done  in  execution  of  the 
purposes  of  that  act,  but  for  which  it  would  not  have 
taken  place.  IPaUeson  J.  The  damage  was  occasioned 
by  pulling  down  the  party-wall,  not  the  house.]  It 
resulted  from  both  works  jointly.  The  two  proceedings 
cannot  be  separated;  if  they  could,  still  something  is 
due  for  injury  by  the  taking  down  of  the  house,  and  the 

amount 
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amount  would  be  for  a  jury  to  settle.  The  company's 
buildings  are,  by  sect.  66.,  exempted  from  the  operation 
of  the  Building  Act;  Mrs.  Yeates,  therefore,  could  not 
have  enforced  it  against  them ;  and  if  so,  it  would  be 
unjust  that  they  should  be  enabled  to  enforce  it  against 
her.  The  rule,  as  laid  down  in  Rea^  v.  Pease  (a),  is, 
that  provisions  in  acts  of  parliament  are  to  be  construed 
according  to  the  ordinary  sense  of  the  words,  unless 
such  construction  would  lead  to  some  unreasonable 
result;  and  here,  supposing  the  ordinary  sense  of  the 
words  to  be  as  contended  by  the  company,  the  result  of 
their  construction  would  be  unreasonable.  If  there  is 
an  ambiguity,  the  construction  of  an  act  of  this  kind 
should  be  against  the  company,  and  in  favour  of  private 
rights :  Scales  v.  Pickering  (b). 


1834. 

The  King 

a<iainst 
The 
hungkrford 
Market 
Company. 


Denman  C.  J.  I  should  be  disposed  to  submit  this 
case  to  a  jury  if  there  were  any  doubt;  but,  looking  at 
the  clauses  of  11  G.  4.  c.  Ixx.,  which  have  been  referred 
to,  I  think  we  have  no  power  to  grant  a  mandamus.  It 
appears  to  me  that  the  intention  of  the  sixty-sixth  section 
was  merely  to  preserve  uniformity  among  the  buildings 
to  be  erected  under  that  act,  and  not  to  do  away  with 
the  necessity  that  a  good  party-wall  should  be  main- 
tained between  one  of  those  houses  and  a  neii>hbourino: 
house,  not  within  the  provisions  of  the  act.  The  com- 
pany, then,  have  only  exercised  an  ordinary  right ;  finding 
that  a  house,  adjoining  one  which  they  had  purchased, 
had  an  insufficient  party-wall,  they,  as  any  purchaser 
might  have  done,  enforced  the  provisions  of  the  Building 

(a)  4  j5.  ^  Ad.  41.  See  R.  v.  Churchwardens  of  St.  Pancras,  ante, 
p.  99. ;  and  R.  v.  Inhabitants  of  Banbury,  ante,  p.  142,  143,  144. 

(b)  4  Ring.  452.  per  Best  C.  J. 

Vol.  I.  Y  y  Act 
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1834.      Act  on  that  subject;  whether  regularly  or  otherwise,  we 
are  not  now  called  upon  to  determine.    It  is  true  that 

The  King  ^ 

agninst  the  pulling  down  of  the  house  was  an  act  done  in  pur- 
HuNGERFoRc  suaucc  of  the  statute ;  so  was  every  act,  even  to  the 

Market  .  i         i        i  .1 

Company.  minutest,  done  by  the  company  in  the  course  or  these 
works;  but  it  would  be  going  very  far  to  say  that  on 
that  account  the  sixty-eighth  section  applied  to  every 
thing  that  was  so  done.  The  only  question,  here,  is, 
whether  the  particular  act  from  which  the  damage 
immediately  proceeded  was  in  pursuance  of  the  statute: 
I  think  it  was  not,  but  that  the  company  merely  ex- 
ercised the  right  which  belonged  to  any  purchaser.  If 
their  proceeding  was  not  strictly  conformable  to  th^ 
Building  Act,  it  does  not  follow  that  they  are  amenably 
to  the  compensation  clause  of  1 1  G.  4.  c.  Ixx. 

Parke  J.  The  party  moving  for  this  rule  complains 
of  several  injuries,  but  does  not  describe  very  distinctly 
whether  they  arose  from  the  pulling  down  of  the  party- 
wall  or  of  the  house :  if  from  the  latter,  however  trifling 
the  damage  might  be,  she  would  be  entitled  to  some 
compensation  ;  but  we  cannot  ascertain  from  the  affi- 
davits how  far  such  a  claim  as  this  exists.  Then  the 
question  is,  whether  the  injury  from  pulling  down  the 
party- wall  comes  within  the  sixty-eighth  section  of  the 
company's  act.  Suppose  the  Building  Act  had  not  ex- 
isted ;  the  company  would  then,  perhaps,  have  been 
satisfied  to  rebuild  the  house,  without  altering  the  party- 
wall  ;  or  if  they  had  taken  it  down  for  that  purpose, 
they  might  have  made  some  compensation.  But,  as  it 
is,  they  take  down  the  house,  and,  finding  the  party-wall 
in  a  state  not  safe  according  to  the  provisions  of  the 
Building  Act,  they  are  obliged  by  that  act  to  pull  down 
and  rebuild  it.    That  shews  that  the  proceeding,  as 

ta 
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to  this  wall,  is  under  the  Building  Act,  and  not  under  18S4. 
the  statute  11  G.  4.  c.  Ixx.    It  has  been  suggested      "  ~ 

^"  The  KiKG 

with  considerable  ability  by  Mr.  Stammers,  that  the  afminst 

The 

latter  act  repeals  the  obligation  on  the  part  of  the  com-  Hungerford 

.  -     „       ,  r    1    •  II  Market 

pany  to  provide  for  the  support  oi  their  party-wall  at  Company, 
the  instance  of  a  neighbour,  and  consequently  that  they 
are  not  entitled  to  make  a  requisition  upon  the  neighbour 
for  that  purpose.  But  I  think  the  company  are  ex- 
empted from  the  Building  Act  only  as  to  the  manner  of 
separating  their  new  houses  from  each  other.  They 
may  build  them  of  such  proportions,  and  separate  them 
by  such  divisions,  as  they  please ;  but,  as  between  the 
company's  buildings  and  those  belonging  to  other  per- 
sons, the  public  are  entitled  to  the  same  protection  with 
respect  to  the  party-walls  as  they  had  before  the  passing 
of  the  company's  act. 

Taunton  J.  I  am  also  of  opinion,  for  the  reasons 
already  given,  that  the  company  are  not  exempted  from 
the  Building  Act,  in  respect  of  a  party-wall  like  this,  by 
the  Stat.  11  G.  4.  c.  Ixx.  s.  66.  Then  the  question  is, 
whether  the  party  making  this  application  has  sustained 
damage  by  the  doing  of  any  thing  in  execution  of  this 
statute.  Certainly  every  thing  done  by  the  company, 
constituted  as  it  is  by  this  act,  is,  to  some  intent,  for  the 
purposes  and  in  execution  of  the  act ;  but  the  question 
here  is,  not  whether  their  proceeding  was  so  generally, 
but  whether  the  particular  thing  complained  of  was  so. 
Looking  at  the  affidavits,  and  at  the  general  complexion 
of  the  case,  I  think  there  is  no  doubt  that  the  taking 
down  of  this  wall  was  in  execution,  not  of  the  statute 
11  G.  4.  c.  Ixx.,  but  of  the  Building  Act.  The  agree- 
ment of  Mrs.  Yeates^s  son,  not  to  insist  upon  the  notice 
Y  y  2  (whether 
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(whether  he  was  then  her  agent  for  that  particular  pur- 
pose, or  only  a  general  agent  for  her),  leaves  no  doubt 
that  the  parties,  at  that  time,  understood  that  the  steps 
in  question  were  being  taken  under  the  Building  Act, 
and  that  they  meant  to  proceed  under  that,  and  not  the 
local  statute. 


Patteson  J.  I  am  of  the  same  opinion;  and  I  think 
the  company  merely  did  what  might  have  been  done  by 
any  person  who  had  taken  the  premises  adjoining  those 
of  M  rs.  Yeates. 


Rule  discharged. 


June  4th. 


The  King  against  The  Hungerford  Market 
Company. 

(Ex  parte  Eyre.) 


jyOWLING  had  obtained  a  rule  in  Michaelmas  term 


last,  calling  upon  the  defendants  to  shew  cause  why 
a  mandamus  should  not  issue,  commanding  them  to 
issue  a  warrant  for  summoning  a  jury  (pursuant  to  stat. 


The  statute 
1 1  G.  4.  c.  Ixx. 

gave  to  The 
Hungerford 
Market  Com- 
pany general 
powers  to  pur- 
chase and  hold 
lands;  and 

also  a  power  to  purchase  certain  specified  lands  and  houses,  at  a  price  to  be  assessed,  if 
necessary,  by  a  jury ;  the  costs  of  the  assessment  to  be  borne  by  the  company,  if  a  higher 
price  was  assessed  than  they  offered,  but  otherwise  by  both  parties  equally.  The  company 
were  empowered  to  erect  a  market-house,  and  other  convenient  buildings,  &c.  for  a  market, 
and  were  directed  to  make  a  certain  avenue.  If  any  injury  should  be  done  to  any  messuages, 
&c.  by  the  taking  doivn  of  any  iuikiings  for  the  purposes  of  or  in  the  execution  of  the  act, 
compensation  was  to  be  assessed  in  the  manner  before  provided  for  ascertaining  the  value  of 
lands,  &c.  to  be  purchased.  No  action  was  to  be  brought  for  any  thing  done  in  pursuance 
of  the  act,  or  of  the  powers  given  by  it,  without  twenty-eight  days'  notice,  nor  six  calendar 
months  after  the  cause  accruing : 

Held,  that  injury  done  to  a  house  not  specified  in  the  act,  by  taking  down  an  adjoining 
house,  which  also  was  not  specified,  but  had  been  purchased  by  the  company,  and  which  was 
taken  down  to  make  the  avenue,  was  not  an  injury  for  which  a  jury  could  be  summoned  to 
make  compensation  under  the  act  j  and  that  taking  down  the  party  wall  between  the  two 
houses  was  not  such  an  injury. 

Quaere,  Whether  the  clause  as  to  the  notice  and  limitation  of  action  would  have  been 
applicable,  if  the  owner  of  the  house  injured  had  brought  an  action  ? 

1 1  G-  4. 
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11  G.  4.  c.  Ixx.  {a\  local  and  personal,  public),  to  assess  1834?. 
compensation  to  be  made  to  Eleanor  Eyre  for  the     -phe  King 
damage  and  injury  sustained  by  her,  in  respect  of  her  ag^nst 


Ti 

premises  situate  No.  12.  Villiers  Street,  in  the  Strand,  Hukgerford 

.      ^  Market 

by  reason  of  the  taking  down,  or  beginning  to  take  Company, 
down,  by  the  said  company,  of  the  house  and  premises 
numbered  11.,  for  the  purposes  and  in  the  execution  of 
the  said  act.  The  affidavits  stated  the  following  facts:  — 
Mrs.  Eyre  was  occupier  of  the  above-mentioned  house, 
which  was  adjoining  to  No.  11.  in  Villiers  Street.  No.  11» 
had  been  purchased  by  the  company :  it  is  not  in  the 
first  schedule  of  the  act,  referred  to  in  the  second 

(a)  Sect.  1.,  after  incorporating  the  company,  enacts,  that  they  shall  have 
full  power  and  authority  to  purchase  and  hold  lands,  tenements,  and  here- 
ditaments to  them,  their  successors  and  assigns,  for  the  use  of  the  said 
imdertaking,  and  also  to  sell  and  dispose  of  the  said  lands,  tenementSj 
and  hereditaments  again,  in  manner  by  this  act  directed,  without  incur- 
ring any  of  the  penalties  or  forfeitures  of  the  statute  of  mortmain. 

Sect.  2.  enacts,  "  That  when  and  as  soon  as  any  grants,  releases,  con- 
veyances, or  assurances,  grant,  release,  conveyance,  or  assurance,  neces- 
sary or  expedient  for  conveying  and  assuring  the  said  old  market,  market- 
house,  messuages,  wharf,  stairs,  shops,  and  buildings  so  contracted  to  b6 
purchased"  (as  recited  in  sect.  1.),  with  the  appurtenances  thereunto 
belonging,  and  the  inheritance  thereof  in  fee  simple,  shall  have  been  made 
and  eixecuted  unto  the  said  company,  it  shall  be  lawful  for  the  said  com- 
pany, (or  the  directors  for  the  time  being  to  be  appointed  by  this  act,)  and 
they  are  hereby  authorised  and  empowered,  to  treat  for,  purchase,  and 
take  all  or  any  of  the  several  subsisting  leases  or  agreements  for  leases 
of  or  in  any  part  or  parts  of  the  said  premises,  and  also  to  treat  for,  pur- 
chase, and  take  the  several  messuages,  wharfs,  lands,  and  hereditaments 
mentioned  and  specified  in  the  first  schedule  to  this  act  annexed,  or  so 
many  or  such  part  or  parts  thereof  as  the  said  company  or  their  directors 
for  the  time  being  shall  think  necessary  and  proper  to  be  taken  and  used 
for  the  purposes  of  this  act ;  which  said  premises  when  purchased  shall  be 
respectively  conveyed  to  and  vested  in  the  said  company  in  fee  simple  for 
the  purposes  of  this  act. " 

Sects.  6.  and  7.  provide  for  the  assessment  of  compensation  by  a  jury,  in 
case  the  owners  of  premises  comprised  in  the  schedule  refuse  or  are  unable 
to  treat ;  and  for  the  vesting  of  such  premises  in  the  company  on  payment 
of  the  compensation. 

Y  y  3  section  ; 
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1834.      section;  but  it  stood  between  No.  12.  and  No.  10.  in 
the  same  street;  and  No.  10.  is  in  the  first  schedule- 

The  KiKG 

agmnst      and  had  been  purchased  by  the  company.    The  houses 

The 

HuNGERFORD   No.  11.  and  No.  12.  had  originally  formed  a  single 

Market        ,  rr-i  •  i  •  •  •  i 

Comp:»ny  house.  1  he  Company,  in  makmg  an  avenue  m  a  straight 
line  with  Duke  Street^  Adelj)hi,  into  the  market,  crossing 
Villiers  Street  at  right  angles,  took  down  No.  10.  and 
No.  11.;  and,  in  taking  down  No.  11.,  the  house  of 
Mrs.  Ei/re^  No.  12.,  was  injured,  either  from  the  par- 
tition between  the  houses  being  damaged,  or  from  the 
main  body  of  Mrs.  Eyre's  house  giving  way  in  conse- 
quence of  the  removal  of  No.  11, 

Sir  James  Scarlett  and  Hill  shewed  cause  in  Easter 
term  last.  May  7th  [a].  Neither  Mrs.  Eyre^s  house,  nor 
No.  11.,  the  house  which  has  been  pulled  down,  is  in 
the  first  schedule  of  the  act.  The  company,  therefore, 
had  no  power,  under  the  act,  to  purchase  No.  11. ;  and, 
as  to  that  house,  and  all  their  acts  respecting  it,  they 
are  in  the  situation  of  any  other  purchaser.  Therefore 
the  taking  down  of  No.  11.  is  not  within  the  words  of 
the  sixty-eighth  section  (6),  "  for  the  purposes  of  or 
otherwise  in  the  execution  of  this  act,"  unless  it  be  said 
that,  inasmuch  as  the  company  exist  only  by  virtue  of 
the  act,  whatever  they  do  is  done  in  execution  of  it.  But 
such  a  construction  would  be  absurd :  it  would  include 
the  taking  down  of  houses  by  the  company  in  any  part 
of  the  kingdom.  In  Rex  v.  The  Hungerford  Market  Com- 
pany  [Ex  parte  Yeates)  {c\  one  of  the  houses  named  in 
the  schedule  was  taken  down  by  the  company,  and  they 

(«)  Before  Lord  Denman  C.  J.,  Liltledale,  Patteson,  and  Williams  J s. 

(b)  See  page  671.  ante,  note. 

(c)  Ant&,  p.  668.  6".  C.  2  Nev.  ^  M.  340. 

also 
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also  took  down  the  party-wall  of  the  adjoining  house ;  1834. 
and  it  was  held,  that  the  owner  of  the  adjoininpr  house 

^  "  The  King 

could  not  avail  herself  of  the  sixty-eighth  section,  in  against 

The 

respect  of  the  injury  done  by  taking  down  such  party-  Hungekford 
wall;  because,  in  taking  down  that  wall,  the  company  Company, 
had  done  no  more  than  any  other  purchaser  of  the  ad- 
joining premises  might  have,  done  under  the  Build- 
ing Act  («).  On  the  same  principle,  the  remedy  here 
must  be  at  common  law.  [_Patteson  J.  In  the  case 
cited,  much  stress  was  laid  on  the  sixty-sixth  section  of 
the  local  act  (5).]  The  sixty-eighth  section  applies  only 
where  the  company  have  availed  themselves  of  the 
especial  privileges  conferred  by  the  act.  In  the  eighth 
section  [c)  (with  which,  as  well  as  with  the  other  clauses 
relating  to  the  assessment  of  compensation,  the  sixty- 
eighth  connects  itself),  the  provision  as  to  costs  is,  that 
they  shall  be  borne  equally  by  the  company  and  their 
opponents  where  the  damages  do  not  exceed  the  com- 
pensation offered  by  the  company,  and  by  the  company 
alone  where  they  do  exceed  it.    This  clause  cannot 


(a)  14  G.  3.  c.  78.  (6)  Ante,  page  67 1 .  note. 

(c)  Sect.  8.  enacts,  "  That  in  every  case  where  a  verdict  shall  be  given 
by  any  such  jury  as  aforesaid  for  more  money  than  shall  have  been  pre- 
viously offered  by  the  said  company  as  a  recompense  and  satisfaction  for 
any  such  messuages,  w^harfs,  lands,  or  hereditaments  as  aforesaid,  or  for 
any  such  estate,  right,  or  interest  therein,  or  for  any  damage  or  injury 
that  may  have  been  sustained  by  any  person  or  persons  as  aforesaid,  all 
the  costs  incurred  in  summoning,  impanelling,  and  returning  such  jury, 
taking  such  inquisition,  and  the  attendance  of  witnesses,  and  recording 
the  verdict  or  judgment  thereon,  shall  be  borne  by  the  said  company ; 

 and  in  every  case  where  a  verdict  shall  be  given  by  any  such 

jury  for  no  more  or  for  less  money  than  shall  have  been  previously  offered 
by  or  on  behalf  of  the  said  company  as  such  recompense  or  satisfaction  as 
aforesaid,  all  the  costs  incurred  as  aforesaid  shall  be  borne  in  equal  pro- 
portions by  the  party  or  parties  refusing  or  neglecting  to  treat  or  agree 
as  before  mentioned  and  by  the  said  company." 

Y  y  4  apply 
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apply  where  the  parties  are  merely  contending  as  to 
common  law  rights:  in  the  present  instance,  the  com- 
pany could  not  offer  compensation,  as  they  contend  that 
there  is  no  injury  occasioned  by  the  taking  down  of  any 
building  for  the  purposes  or  in  the  execution  of  the  act. 


Kelly  and  Dowling  in  support  of  the  rule.  In  Rea:  v.  The 
Hungerford  Market  Company  [Ex  parte  Yeates)  (a),  the 
question  was  simply  as  to  the  applicability  of  the  Build- 
ing Act:  and  it  was  held,  that  the  proceeding  in  ques- 
tion had  been  taken  under  that  act,  and  was  not  a  thing 
done  under  the  Hungerford  Market  Act.  That  question 
does  not  arise  here.  It  is  clear  that  the  latter  act  con- 
templated the  doing  of  many  things  besides  the  purchase 
of  the  premises  mentioned  in  the  first  schedule.  Thus,  the 
first  section  gives  the  company  power  to  purchase  and 
hold  lands,  tenements,  and  hereditaments  generally,  and  to 
sell  the  same;  the  sixty-fourth  section  gives  them  power 
to  stop  up  certain  ways,  and  requires  them  to  make  an 
avenue  from  Duke  Street  to  Hungerford  Market  (^):  and 
it  was  for  the  purpose  of  making  that  avenue  that  the 
house  No.  11.  was  taken  down.    The  objection  urged. 


(a)  Ante,  page  668.  2  Nev.  ^  M.  340. 

(&)  Sect.  64.  enacts,  "  That  in  erecting  the  several  buildings  herein- 
before authorised  to  be  erected,  it  shall  be  lawful  for  the  said  company 
to  build  on  so  much  and  such  parts  of  the  places  called  One  Tun  Court, 
Heel  Alley,  and  Charles  Court,  as  are  bounded  by  and  included  between 
any  of  the  messuages  and  buildings  herein-before  authorised  to  be  pulled 
down,  and  thereby  to  stop  up  the  way  and  passage  over  the  same  parts 
of  the  said  courts  and  alley  :  Provided  always,  that  the  said  company  do 
make  an  avenue  from  the  said  market  to  and  in  a  straight  line  with  Duke 
Street  in  the  Adelphi,  of  the  width  of  twelve  feet,  and  underneath  some  of 
the  buildings  to  be  erected  in  pursuance  of  this  act,  and  do  also  make 
passages  to  the  York  Buildings  Wharf  from  the  said  rhsirket,  and  also  from 
ViUiers  Street  in  the  Strands 


that 
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that  they  are  doing  no  more  than  any  other  owner  of 
No.  II.  might  do,  would  apply  to  the  case  even  of 
taking  down  the  houses  mentioned  in  the  first  schedule, 
after  they  were  once  purchased.  The  remedy  given  by 
the  sixty-eighth  section  is  cumulative,  and  may  exist 
together  with  the  common  law  remedy.  The  latter  is 
confined  to  cases  of  negligence  and  wilful  trespass.  The 
legislature,  while  they  conferred  peculiar  rights  on  the 
company,  probably  intended  to  impose  more  than  the 
common  law  liabilities.  But  for  the  first  section,  the 
company  could  not  have  purchased  No.  1 1. ;  they  pur- 
chased it,  therefore,  under  the  power  given  in  the  act, 
and  they  have  taken  it  down  in  the  execution  of  the 
act.  In  Ex  parte  Farlow  («),  and  Rex  v.  The  Hungerford 
Market  Company  [Ex  parte  Still)  (b),  it  was  urged,  that 
this  remedy  could  not  be  granted  in  a  case  where  the 
company,  having  acquired  the  reversion  of  premises 
occupied  by  a  tenant,  used  against  that  tenant  those 
rights  only  which  any  other  landlord  might  use :  yet  the 
Court  granted  the  remedy.  \_Littledale  J.  If  Mrs.  Eyre 
had  brought  an  action  at  common  law,  do  you  say  she 
must  have  given  twenty-eight  days'  notice,  and  have 
been  barred  by  the  lapse  of  six  months,  under  the 
ninety-third  section  The  company  would  have 

(a)  2B.  ^  Ad.  341.  (6)  ^B.  Sc  Ad.  592. 

(c)  Sect.  93.  enacts,  That  no  action  shall  be  commenced  against  any 
person  "  for  any  thing  done  in  pursuance  of  this  act,  or  of  any  of  the 
powers  hereby  given,"  until  twenty-eight  days'  notice  (in  manner  par- 
ticulkrly  directed  by  this  clause)  shall  have  been  given,  or  after  sufficient 
satisfaction  or  tender  of  amends  made,  or  after  six  calendar  months  next 
after  the  cause  of  such  action  shall  have  arisen  ;  and  every  such  action 
shall  be  brought  and  tried  in  the  county  where  the  cause  of  action  shall 
have  arisen,  and  not  elsewhere  ;  and  the  defendant  or  defendants  may- 
plead  the  general  issue,  and  give  this  act  and  the  special  matter  in 
evidence,  &c.  And  if  the  action  shall  be  brought  contrary  to  these 
provisions,  the  jury  shall  find  for  the  defendant  or  defendants^ 

been 
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1834.  been  entitled  to  the  benefit  of  that  clause  against  her; 
~~r"  they  would  have  said  that  the  act  complained  of  w^s 

The  KiXG  '- 

against       doHc  bona  fide  in  execution  of  the  statute:  and,  as 

The 

HuNGERFORD   thcy  arc  under  this  especial  protection,  there  may  well 
Company.     be  an  especial  remedy.    The  sixty-eighth  section  is  not 
limited  by  its  terms  to  the  premises  mentioned  in  the  first 
schedule;  and  it  must  be  held  to  include  all  premises 
coming  within  the  sixty-third  or  sixty-fourth  sections. 

Cur.  adv.  mlt. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

This  was  a  rule  nisi  for  a  writ  of  mandamus  to 
compel  the  Hungerford  Market  Company  to  summon  a 
jury,  and  assess  the  damages  alleged  to  have  been 
sustained  by  Mrs.  Eyre,  the  tenant  of  a  house.  No.  12. 
Villicrs  Street,  by  the  company  taking  down  and  re- 
building that  adjoining,  No.  11. 

No.  11.  is  not  mentioned  in  the  schedule  of  the  act  of 
parliament  incorporating  the  company:  No.  10.  is;  and 
the  company  are  empowered  to  take  No.  10.  for  the  pur- 
poses of  the  act.  There  is  also  a  general  power  given 
by  sect.  1.  to  the  company  to  purchase  land.  It  is 
directed  by  the  act,  that  a  passage  should  be  made 
under  the  houses  in  a  specified  line;  and  for  that 
purpose  they  are  empowered  to  take  No.  10.  They 
subsequently  bought  No.  11.,  and  have  pulled  down 
and  rebuilt  it,  as  well  as  No.  10.;  and  it  is  for  the 
damage  done  to  No.  12.  in  pulling  down  and  rebuilding 
No.  11.  that  Mrs.  jEz/r^  seeks  to  recover.  The  section 
relied  on  is  the  sixty-eighth,  which  enacts,  that  persons 
shall  be  entitled  to  compensation  who  are  "  damaged  or 
injured  by  or  in  the  taking  down  of  any  of  the  messuages 

or 
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or  buildings  to  be  taken  down  for  the  purposes  of,  or 
otherwise  in  the  execution  of  this  act."    It  is  not  very 
clearly  made  out  by  these  affidavits,  whether  the  damage 
complained  of  was  done  "  by  or  in  the  taking  down" 
of  No.  11.,  or  by  taking  down  the  party-wall  between 
No.  11.  and  No.  12.    If  it  was  done  by  taking  down 
the  party-wall,  then  the  case  of  Rex  v.  The  Hungerford 
Market  Company  {In  re  Yeates)  {a)  is  directly  in  point, 
and  shews  that  the  writ  of  mandamus  ought  not  to  issue. 
But,  assuming  that  the  damage  was  done  "  by  or  in  the 
taking  down"  of  No.  11.,  then  the  question  arises, 
whether  that  taking  down  was  "  for  the  purposes  of,  or 
otherwise  in  the  execution  of  the  act,"  within  the 
meaning  of  the  sixty-eighth  section.     Now,  it  is  to  be 
observed,  that  the  company  had  no  power  to  take 
No.  11.  against  the  will  of  the  owner  and  occupier;  but 
bought  the  house  in  the  same  manner  as  any  other 
person  might  have  done,  by  agreement  with  the  former 
owner.    No  doubt  can  be  entertained,  that  if  any  other 
person  had  so  bought  No.  11.,  or  if  it  had  remained  the 
property  of  the  former  owner,  such  purchaser,  or  such 
owner,  might  have  pulled  it  down  without  any  authority 
from  Parliament,  and  would  not  have  been  liable  to 
make  compensation  to  the  occupier  of  No.  12.  for  any 
damage  not  arising  from  negligence,  unless,  indeed,  the 
party-wall  had  been  taken  down,  and  then  the  Building 
Act  would  apply ;  but  the  assumption  now  is,  that  the 
damage  did  not  arise  from  taking  down  the  party-wall. 
Why,  then,  should  the  company  be  obliged  to  make 
compensation,  if  any  other  purchaser,  or  the  former 
owner,  would  not? — Only  because  the  legislature,  having 


1834. 

The  Kina 

against 
The 
Hungerford 
Market 
Company. 


(a)  Ante,  p.  668.  6".  C.  2  Nev.  4;  Man.  540. 


given 
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given  the  company  certain  compulsory  powers,  has 
thought  it  right  to  throw  a  larger  protection  over  all 
persons  who  may  suffer  by  the  exercise  of  those  com- 
pulsory powers,  than  by  the  common  law  they  would 
receive.  If,  therefore,  the  compulsory  power  had  ex- 
tended to  No.  11.,  those  who  were  damaged  or  injured 
by  the  taking  down  of  No.  11.  would  be  within  the  act, 
as  well  the  owners  and  occupiers  of  No.  IL  as  of  the 
adjoining  property;  for  they  could  not,  by  any  contract 
or  arrangement  amonst  themselves,  prevent  the  doing  of 
such  damage  or  injury.  But  in  this  case,  where  the 
company  had  no  monopoly  as  to  the  purchase  of  No.  11., 
the  owners  and  occupiers  of  the  adjoining  house.  No.  12., 
stood  in  no  need  of  the  protection  of  the  act,  nor  can 
they  enforce  any  of  its  provisions.  The  sixty-eighth 
section  must  be  construed  with  reference  to  the  com- 
pulsory powers  of  the  act;  and  it  applies  to  no  case  in 
which  those  powers  are  not  exercised.  In  some  sense, 
all  the  acts  of  the  company  may  be  said  to  be  done 
"  for  the  purposes  of,  or  in  the  execution  of  the  act ; " 
for  if  the  act  had  not  been  passed,  the  company  would 
not  have  existed :  but  this  section  relates  only  to  the 
taking  down  of  houses  for  the  purposes  of,  and  in 
execution  of  the  act;  and  those  houses  are  such  alone 
as  they  have  a  compulsory  power  to  take.  It  has  been 
urged,  that  the  clause  limiting  the  time  of  bringing  an 
action  will  shut  out  Mrs.  Ei/i^e  from  all  remedyi  If 
that  clause  will  apply  to  her  case,  still  there  was  a  time 
when  she  might  have  sued ;  and  if  she  has  suffered  it  to 
elapse,  that  is  her  own  fault :  and  that  very  clause  shews 
that  the  legislature  contemplated  that  some  things  might 
be  done  even  under  the  act,  which  would  not  be  the 

subject 
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subject  of  compensation  under  the  sixty-eighth  or  any  ISS^. 
other  section.     For  these  reasons,  we  are  of  opin'on 


The  King 

that  this  rule  must  be  discharged.  ng^nnst 

The 

Rule  discharged.  HUNGERFORD 


Market 
Company. 


Thomas  aminsl  Williams.  Wednesday, 

^  June  4th. 

A  SSUMPSIT  for  wages  due  from  the  defendant  to  ^  commission 

XX  .  of  bankrupt 

the  plaintiff.    Plea,  first,  the  general  issue,  secondly  does  not 

operate  as  a 

bankruptcy  and  certificate.    On  the  trial  before  Lord  dissolution  of 
Denman  C.  J.,  at  the  Middlesex  sittings  after  last  Easter  of  hiring 
term,  it  appeared  that  the  plaintiff*,  in  October  1826,  bankrupt^and 
entered  as  clerk  into  the  service  of  the  defendant,  who  ^^^if  t[,e'cierk 
was  an  auctioneer,  at  a  salary  of  60/.  per  annum.    The  ^""S  ^^ed  for 

^  a  year,  con- 

defendant  became  bankrupt ;  and  a  commission  issued  ''""^ the 

bankrupt's 

on  the  10th  of  July  1828.    He  had  been  imprisoned  office  after  the 

1  ^     \    r         ^         '  i  i  bankruptcy, 

about  a  month  betore  that  time,  under  an  exchequer  and  then  in  the 

process  at  the  suit  of  the  Crown,  and  remained  in  prison  yearf  by^mlltual 

till  a  year  after  the  commission  had  issued.    From  contract  be^ 

the  commencement  of  the  imprisonment,  till  the  issuing  ^he^under 

of  the  commission,  and  for  ten  davs  after,  the  defendant's  standing  that 

"  the  clerk  is  to 

business  was  conducted  by  the  defendant's  brother.  From  be  paid  rate- 

.,1     ,       .      .  PI  .    .  ^bly  for  his 

October  1826,  till  the  issuing  of  the  commission,  and  services  during 
as  long  after  as  the  brother  conducted  the  business,  the  year^the  clerk 
plaintiff* continued  to  attend  ;  but,  after  the  commission  by"he^ceTt1fi- 
issued,  there  was  nothinoj  for  him  to  do,  and  he  left  off  ^^^^  ""f- 

'  ®  '  covering  all  the 

attendinsc,  upon  the  brother  ceasine'  to  conduct  the  ^^ges '^.ue  from 

'  ^  °  the  expiration  . 

business.    When  the  plaintiff*  ceased  to  attend,  10/.  of  the  year  last 

before  the  com- 
mission up  to 

the  time  of  rescinding,  no  part  of  such  wages  being  proveable  under  the  commission.  The 
provision  in  6  G.  4.  c.  16.  s.  48.  for  payment  of  clerks  and  servants,  makes  no  difference  in 
this  respect. 

A  jury  may  infer  such  an  understanding  from  the  clerk  having  continued  after  the  bank- 
ruptcy in  the  bankrupt's  office  as  long  as  the  bankrupt's  brother  remained  there  manafrint' 
the  business  (as  he  had  also  done  for  a  month  before  the  bankruptcy},  although,  in  fact] 
there  was  nothing  for  the  clerk  to  do  after  the  bankruptcy. 
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1834.      wages  were  due,  on  the  supposition  of  his  being  entitled 
to  a  rateable  proportion  of  his  salary  up  to  that  time. 

Thomas  ^     ^  ,  *^  / 

against       Oil  the  part  of  the  defendant,  it  was  objected,  first,  that 

ViLLIAMS.  1  '  n  ^ 

all  the  wages  due  as  such,  were  due  at  the  time  of  the 
bankruptcy,  and  therefore  that  the  claim  was  barred  by 
the  certificate,  no  work  having  been  performed  after  the 
bankruptcy,  and  the  contract  having  been  thereby  dis- 
solved ;  and,  secondly,  that  if  any  thing  was  recover- 
able, the  remedy  would  be  a  special  action  of  assumpsit. 
For  the  plaintiff,  it  was  contended,  that  this  must  be 
taken  to  be  a  yearly  hiring,  and  that  the  dissolution 
was  effected,  not  by  the  issuing  of  the  commission, 
but  by  a  subsequent  understanding  between  the  parties ; 
whence  the  wages,  not  being  due  before  the  deter- 
mination of  the  contract,  could  not  be  claimed  till 
the  expiration  of  ten  days  after  the  commission,  and 
therefore,  could  not  have  been  proved  under  it.  The 
Lord  Chief  Justice  left  it  to  the  jury,  whether  the  con- 
tract had  been  dissolved,  after  the  issuing  of  the  commis- 
sion, by  the  consent  of  the  parties ;  directing  them,  if  they 
should  be  of  that  opinion,  to  find  for  the  plaintiff.  The 
jury  found  for  the  plaintiff,  and  his  lordship  reserved 
leave  to  the  defendant  to  move  to  enter  a  nonsuit. 

W.  H,  Watson,  in  this  term  [May  24th),  moved  ac- 
cordingly. The  argument  for  the  plaintiff  is,  that 
the  salary  was  payable  yearly;  and  if  the  plaintiff  be 
entitled  to  recover  at  all,  on  such  a  supposition,  his 
remedy  is  by  a  special  action  of  assumpsit  against  the 
defendant,  for  not  continuing  him  in  the  situation  of 
clerk  until  the  expiration  of  the  year,  as  the  salary  was 
payable  at  the  end  of  the  year,  and,  until  the  service  was 
completed,  could  not  be  payable.  Thus  a  seaman,  who 
had  engaged  in  a  voyage  on  an  express  stipulation  that 

he 
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he  should  not  receive  his  wages  before  the  end  of  the  1834. 
voyage,  and  that  he  should  assist  in  bringing  the  ship  ^^^^^^^ 
back  before  he  could  make  any  demand  for  them,  and  against 

Williams. 

who  had  been  discharged  before  the  end  of  the  voyage, 
was  held  not  to  be  entitled  to  recover  for  work  and 
labour ;  Hulle  v.  Heightman,  {a)  {_Denman  C.  J.  The 
jury  here  found  that  the  contract  was  dissolved.]  There 
was  no  evidence  from  which  the  jury  could  infer  it,  for  the 
parties  never  met.  And  then,  as  to  the  time ;  if  the  con- 
tract was  dissolved  at  the  time  of  the  bankruptcy,  the 
certificate  is  a  bar ;  if  it  was  dissolved  afterwards,  the 
plaintiff  has  done  nothing  without  proving  that  there  was 
an  agreement  to  pay  wages  pro  rata ;  for,  without  such 
an  agreement,  no  part  of  the  wages  is  recoverable.  In 
Grimman  v.  Legge  (b),  where  the  contract  between  a 
landlord  and  his  lodger  was  rescinded  in  the  middle  of 
a  quarter,  by  mutual  consent,  but  the  rent  had  been 
originally  made  payable  quarterly,  it  was  held,  that  the 
landlord  could  not  recover  pro  rata,  nor  for  the  whole 
of  the  current  quarter.  In  Atkin  v.  Acto?i  [c),  Lord 
Tenterden,  at  nisi  prius,  expressed  an  opinion,  that  a 
servant,  discharged  without  notice  in  the  middle  of  a 
year,  for  indecent  conduct,  could  not  recover  wages  for 
any  part  of  the  year.  Denman  C.  J.  acted  upon  that 
opinion,  at  nisi  prius,  in  Turner  v.  Robinson ;  and  this 
Court  afterwards  refused  to  disturb  the  ruling  (c?).  In 
Cutter  V.  Powell  {e\  a  seaman  received  a  promissory 
note  for  the  payment  of  thirty  guineas,  provided  he 
continued  and  did  his  duty  in  the  ship  to  the  port  of 
Liverpool ;  but  he  died  shortly  before  the  ship's  arrival 

{a)  2  Eastyl45.  (6)  8  B.  ^  C.  324. 

(c)  4  C.  ^  P.  208.  (dj  5  J5.  4-  Ad.  789. 

(e)  6  T.  R.  320. 

at 
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1834?.      at  Liverpool;  and  it  was  held  that  he  could  not  recover, 
either  on  the  entire  contract,  or  on  a  quantum  meruit. 

Thomas 

against      In  The  Comitess  of  Plymouth  v.  Throgmorton  (a),  a  con- 

WlLLIAMS. 

tract  to  pay  a  party  100/.  per  annum  for  his  services  m 
collecting  rent,  was  held  to  be  indivisible;  and,  the  party 
having  died  in  the  middle  of  a  year,  it  was  held  that  liis 
executor  could  not  recover  for  any  part  of  that  current 
year.  This  is  the  answer  to  the  mode  in  which  the 
plaintiff  puts  his  case;  but  the  correct  view  of  it  is, 
that  the  commission  dissolved  the  contract  ipso  facto. 
The  contract  between  master  and  servant  is  sui  generis, 
by  general  understanding,  being  dissoluble  by  a  payment 
of  wages  or  warning  :  and  upon  such  dissolution  the 
servant  is  to  have  his  wages  apportioned,  though  he  con- 
tinue in  service  only  for  part  of  the  year.  Now  the 
bankruptcy  prevented  the  continuance  of  the  service  as 
clerk,  because  the  trading  ceased ;  and  it  would  be  an 
extreme  hardship  both  to  bankrupts  and  their  clerks,  if 
the  bankrupt,  who  can  no  longer  trade,  is  to  be  liable 
after  his  bankruptcy  on  a  contract  for  services  in  his 
trade,  and  the  clerk  obliged  to  continue.  The  statute 
6  G.  4.  c.  16.  5.  48.  puts  servants  and  clerks  on  the  same 
footing,  and  provides  that  they  shall  receive  out  of  the 
estate  of  the  bankrupt  tiie  wages  due  at  the  time  of  the 
commission,  not  exceeding  six  months.  This  shews 
that  the  contract  ceases  at  the  time  of  the  commission  ; 
it  will  not  be  contended  that  the  wages,  under  this 
section,  are  to  be  reckoned  down  only  to  the  last  half 
year  or  year  which  expired  before  the  commission  issued. 

Cur,  adv,  vult. 

(a)  1  Sal/t.  65. 


Lord 
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Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

This  was  an  action  of  assumpsit  for  salary  due  to  a 
.merchant's  clerk.  The  defendant  pleaded  the  general 
issue ;  and,  secondly,  his  bankruptcy  and  certificate. 

The  facts  proved  before  me  at  nisi  prius  were,  that 
the  plaintiff  entered  into  the  defendant's  service  at  60/. 
a  year;  that  he  served  a  complete  year,  and  until  the 
middle  of  May  in  the  second  year.  Then  the  de-fendant 
fell  into  difficulties,  and  left  his  business  to  be  con- 
ducted by  his  brother :  he  became  bankrupt,  and  a  com- 
mission was  awarded  against  him  on  the  10th  of  July, 
The  plaintiff  continued  acting  as  a  clerk,  while  the 
brother  conducted  the  business ;  which  he  ceased  to  do 
about  the  20di  of  the  same  month. 

He  had  received  the  whole  of  the  first  year's  salary, 
and  money  from  time  to  time  on  account  of  the  second: 
the  balance  due  pro  rata,  at  that  period,  was  10/. 

It  appeared  to  me,  that  the  salary  was  not  due  at  the 
time  of  issuing  the  commission,  and  that,  therefore,  the 
certificate  was  no  bar ;  but  that  the  plaintiff  was  entitled 
to  recover  on  the  quantum  meruit  for  all  that  part  of  the 
second  year  during  which  he  acted  as  clerk ;  the  jury 
agreeing  with  me  in  opinion  that  his  ceasing  so  to  act, 
because  his  master  ceased  to  carry  on  the  business, 
proved  a  dissolution  of  the  contract  by  mutual  consent. 

A  new  trial  was  moved  for,  on  the  ground  that  the 
act  of  bankruptcy,  or  at  least  the  commission,  operated 
ipso  facto  a  dissolution  of  all  contracts;  a  proposition  for 
which  no  authority  was  quoted.  But  the  learned  counsel 
referred  to  the  forty-eighth  clause  of  the  Bankrupt  Act, 
which  enables  the  assignees  to  pay  all  servants  of  the 
bankrupt  such  wages  as  may  be  due  at  the  time  of  the 

Vol,  I.  Z  z  com- 


1834. 
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18 34.  commission,  as  proving  that  contracts  of  hiring  and 
"      "      service  were  considered  to  be  thereby  terminated ;  and 

Thomas 

ui-uinst  he  urged  the  great  inconvenience  and  hardship  on  mer- 
chants who  became  bankrupts,  if  they  should  continue 
all  their  lives  liable  to  the  numerous  persons  whom 
they  may  have  been  compelled  by  misfortune  to  dis- 
charge from  their  employ. 

But  we  are  of  opinion,  that  this  section  only  operated 
to  legalise  the  humane  practice,  which  prevailed  before 
the  passing  of  the  act,  of  paying  clerks  and  servants  full 
six  months'  wages  out  of  the  estate;  and  that  it  has 
made  no  alteration  in  the  legal  effect  of  the  contract  of 
hiring;  and,  consequently,  that,  as  the  wages  had  not 
become  du^  at  the  time  of  the  commission,  either  by 
efflux  of  time,  or  by  a  dissolution  of  the  contract,  the 
bankrupt's  certificate  forms  no  defence  to  this  action. 
It  may  be  added,  that  the  inconvenience  apprehended  is 
not  likely  to  occur  often,  as  persons  in  the  plaintiff's 
situation  must  be  expected  to  avail  themselves  of  the 
section  above  referred  to. 

Rule  refused. 
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Eaden  and  Another  as:ainst  Titchmarsh  and  Wednesday, 

^  June  4tb. 

Wallis. 

EBT  for  goods  bargained  and  sold,  and  goods  sold  By  the  practice 
and  delivered,  and  upon  the  money  counts.   Titch-  two  overseers 

were  always  re- 

marsh  pleaded  nil  debet,  and  Waihs  suftered  judgment  appointed  once; 
by  default.    The  plaintiffs,  in  their  particulars,  claimed  acted"soldy^for 
18/.  I65.  for  coals,  with  which  the  defendants  were  yearsfandl^- 
charged,  in  the  particulars,  as  overseers  of  the  parish  of  ^Jjj^^  ^°'^Th« 
Kimston :  part  of  the  coals,  of  the  value  of  21  7s.  2d,,  acting  overseer 

°  ^  for  one  year 

were  charged  to  have  been  delivered  on  the  5th  of  ordered  coals, 

,         _  which  were 

'Fehruary  1829,  and  the  rest  to  have  been  delivered  sent  to  him, 

.  1       r  r*  7  T  distributed 

durmg  the  months  rrom  September  1829  to  January  by  him  among 

1830,  both  inclusive.  On  the  trial,  at  Cambridge,  on  the  parish ""^the^^^ 

17th  of  March  1834^,  before  the  under-sheriff  of  Cam-  .f^pjit' ^kh 
hrid^eshire,  the  plaintiffs  proved  the  delivery  of  the  coals 

^  ^  ^  afterwards  sued 

to  Wallis,  and  by  his  orders,  and  that  they  had  been  both  overseers. 

The  acting 

distributed  among  the  poor  of  the  parish  by  Wallis,  overseer 

IT-  rTM  1     suflfered  judg- 

either  gratuitously,  or  at  reduced  prices.    The  coals  ment  by  de- 
were  placed  to  the  debit  of  the  parish,  in  the  books  of     Held,  that, 
the  plaintiffs.    It  further  appeared,  that  two  overseers  the  jury  wer?^' 
were  appointed  every  year  for  Kitis[sto?i  parish :  that  the  P^^Pfj^y  ^°}^ 

^  o  1  '  consider  whe- 

same  two  were  always  reappointed  once,  so  as  to  be  in  ^^^^ 

were  supplied 

office  for  two  successive  years;  but  that  one  of  them  fonhe  parish, 

by  whom  they 

always  acted  alone  for  the  first  year,  and  the  other  for  were  ordered, 
the  second;  that  Titchmarsh  and  Wallis  were  appointed  eredit  was  given 
at  the  same  time;  that  Titchmarsh  acted  alone  during  overseeTonfy, 

or  to  both  as 
overseers ;  and 

to  find  for  the  defendant  (the  overseer  who  had  not  acted),  if  the  plaintiffs  relied  solely  on 
the  responsibility  of  the  acting  overseer;  but  otherwise  for  the  plaintiff.  And  the  iury 
having  found  for  the  plaintiff,  saying  that  the  coals  were  supplied  to  the  parish,  and  the 
overseers  were  jointly  liable  as  such,  the  Court  refused  to  disturb  the  verdict. 

Z  z  2  the 
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1834.  the  year  ending  at  Lady-day  1829,  and  Wallis  dLmmg 
^^^^^  the  following  year.  The  under-sheriff  desired  the  jury 
against  Consider  v/hether  the  coals  were  supplied  for  the 

TlTCHMARSH. 

parish,  and  by  whom  the  order  was  given,  and  to  say 
whether,  according  to  the  evidence,  credit  was  given  by 
the  plaintiff  to  the  defendant  Wallis  solely,  or  to  both 
defendants  jointly  as  overseers  of  Kingston  ;  and  directed 
them,  if,  under  the  circumstances,  the  plaintiffs  must  be 
considered  as  having  relied  upon  the  sole  responsibility 
of  Wallis,  to  find  a  verdict  for  the  defendant;  but  if 
otherwise,  then  for  the  plaintiffs.  The  jury  found  a 
verdict  for  the  plaintiffs,  saying  that  they  considered  the 
coals  were  supplied  to  the  parish,  and  that  the  defend- 
ants were  jointly  liable  as  overseers.  In  Easter  term 
last,  Kelly  obtained  a  rule  to  shew  cause  why  the 
verdict  should  not  be  set  aside,  and  a  verdict  for  the 
defendants,  or  a  nonsuit,  be  entered,  or  a  new.  trial  had. 

Biggs  Andrews  now  shewed  cause.  As  to  the  coals 
delivered  in  February  1829,  there  is  no  defence,  for 
Titchmarsh  was  then  the  sole  acting  overseer,  and  the 
coals  were  furnished  for  the  poor.  As  to  the  rest ;  the 
coals  were  furnished  for  the  poor,  on  the  order  of  one 
of  the  overseers ;  and  upon  this  a  jury  might  presume 
that  both  overseers  were  the  contractors.  An  express 
order  by  Titchmarsh  was  not  necessary  to  make  him 
liable.  In  Simmons  v.  Wilmott  (a),  the  parish  officers  were 
held  liable  to  pay  for  medical  attendance  and  support 
which  the  plaintiff  had  given  to  a  casual  pauper,  although 
a  third  party  had  been  originally  applied  to  for  payment 
by  the  plaintiff,  and  had  tendered  a  sum  of  money.  In 

(a)  5Esp.  N.  p.  C.91, 

Lamb 
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Lamb  V.  Bunce  («),  a  parish  officer  was  held  liable  for  1834?. 
medical  attendance  bestowed  upon  a  pauper,  who  had  ^  " 
suffered  an  injury  in  an  adjoining  parish,  and  had  been  against 

TiTCHMARSH. 

conveyed  into  the  defendant's  parish,  and  there  attended 
by  the  parish  surgeon,  with  the  knowledge,  .but  without 
the  order,  of  the  parish  officer.  So  in  Watson  v. 
Turner  (b),  medical  attendance  on  a  pauper,  without  a 
request  by  the  overseers,  was  held  to  be  a  good  con-  . 
sideration  to  support  an  express  promise  by  the  over- 
seers to  pay.  In  MalJcin  v.  Viclcerstaff{c\  a  parish  was 
divided  into  two  parts,  and  each  part  appointed  two 
overseers  of  its  own,  and  had  separate  rates,  and  sup- 
ported its  poor  separately  ;  but,  at  the  end  of  every  year, 
if  one  part  were  out  of  purse,  and  the  other  had  money 
in  hand,  the  overseers  of  the  latter  paid  the  balance  to 
those  of  the  former ;  it  was  there  held  that  the  four 
must  be  considered  as  joint  overseers  for  the  whole 
parish ;  and  the  Court  there  appeared  to  be  of  opinion 
that,  when  a  party  had  advanced  money  upon  the  order 
of  one  overseer  of  one  division,  it  was  for  a  jury  to  say 
whether  the  special  circumstances  of  the  case  shewed 
that  he  gave  credit  to  such  overseer  solely,  so  as  to 
negative  the  liability  of  the  three  others.  That  shews 
that  the  mere  fact  of  the  order  being  given  by  one  only 
does  not  exclude  the  liability  of  the  other;  and  that  an 
overseer  may  be  liable  on  a  contract  in  which  he  has 
not  personally  interfered.  The  arrangement  between 
the  officers,  that  each  should  act  for  a  separate  year, 
cannot  affect  other  parties  :  no  pov*^er  of  making  such 
an  arrangement  is  recognised  by  statutes  39  lEiliz,  c.  3., 
and  43  Eliz.  c.  2. 

(a)  4il/.  ^  S.  275.  {b)  Bui.  N.  P,  147. 

(c)  3  B,  4;  Aid.  89. 

Z  z  3  Kelly 
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1834. 

against 

TiTCHMABSH. 


Kell^  and  Austin  in  support  of  the  rule.  No  dis° 
tiction  was  made  at  the  trial  as  to  the  coals  furnished 
in  February ;  the  whole  case  was  put  upon  the  order  by 
Wallisy  otherwise  evidence  might  have  been  given  to 
meet  that  part  of  the  claim.  Then,  with  respect  to  the 
general  question  ;  there  is  nothing  in  the  character  of  an 
overseer  which  makes  him  liable  for  the  contract  of  his 
fellow-overseer.  He  may  be  answerable  under  the  par- 
ticular circumstances  of  the  case,  as  in  Simmojis  v.  Wil- 
mott{a),  where  the  liability  was  fixed  upon  the  overseers 
because  they  were  shewn  to  be  liable,  in  that  character, 
for  the  expenses  incurred.  But  when  a  single  overseer 
contracts  for  goods  without  any  authority  Irom  the  other 
overseer,  and  the  latter  does  not  interfere  in  parish  mat- 
ters at  all,  the  person  furnishing  the  goods  has  no  right 
to  call  upon  any  other  than  the  party  to  whom,  and  upon 
whose  order,  they  were  furnished.  Malkin  v.  VicJcer^ 
staff  {b)  shews  that  the  mere  fact  of  a  person  holding 
the  office  of  overseer  does  not  necessarily  subject  him 
to  the  contracts  of  another  overseer.  Again,  the  case 
was  not  properly  left  to  the  jury:  the  plaintiffs  might 
rely  upon  Titchmarsh  as  well  as  J^allis ;  and  yet  Tiich- 
marsh  might  not  be  liable.  And  the  express  finding  of 
the  jury  was,  that  the  defendants  were  jointly  liable  as 
overseers,  which  shews  that  the  verdict  was  founded  ex- 
clusively on  the  fact  of  Titchmarsh  being  overseer. 


Lord  Denman  C.  J.  These  are  aUvays  questions  of 
evidence :  the  strongest  proof  against  a  party  would  be, 
that  he  had  acted.  But  some  evidence  was  requisite  to 
shew  that  the  two  overseers  were  not  jointly  liable;  and. 


{a)  5Esp.  N.  P.  C.  91. 


(b)  5B.  4:  AM.  89. 

as 
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as  to  this,  there  was  evidence  each  way.  The  under- 
sherilF  made  no  mistake ;  he  did  not  leave  the  question 
absolutely  to  the  jury,  to  whom  the  plaintiffs  gave  credit, 
but  only  told  them  that,  if  the  plaintiffs  had  relied  upon 
Wallis  alone,  the  defendant  was  entitled  to  a  verdict. 

LiTTLEDALE  J.  I  think  there  was  evidence  of  a  joint 
contract. 

Taunton  and  Williams  Js.  concurred. 

Rule  discharged. 


1834. 


Eadkk 
a<!'nnst 
Tjtchmarsh. 


Collins  against  Carnegie.  Thursday, 

June  5th. 

CASE  for  slander.    The  declaration  contained  six  To  prove  that 
a  party  had  re- 

counts.  The  first  count  stated,  that  whereas  before,  ceiled  the  do. 
&c.,  the  plaintiff  had  been,  and  still  was,  a  physician,  ^rMedidne  ia 
and  during  all  that  time  had  used  and  exercised  the     st.  Andrew^ s, 
profession  of  a  physician,  to  wit,  at  W,  in  the  county  of  ^  ^^^}^^ 

^  tr   J  ^  ^  J         ment  and  a 

Dorset,  and  on  that  account,  during  all  that  time,  had  ^""en  paper 

were  produced; 

been,  and  still  was,  called  or  entitled  "  Doctor,"  meaning  the  sealed  in- 
strument pur- 
Doctor  of  Medicine,  and  had  always  hitherto  behaved,  ported  to  be 

.  .  .  ,  a'diploma  of 

&c.,  yet  the  defendant,  cotitnving  to  mjure  the  plaintiff  the  degree  cca- 

f erred  by  the 
university,  and 

it  v\^as  proved  that  a  person  at  St.  A.,  calling  himself  the  university  librarian,  had  shewn,  aa 
the  university  seal,  in  a  room  which  he  stated  to  be  the  university  library,  a  seal  correspond- 
ing to  that  on  the  instrument  produced.  The  written  paper  was,  on  the  face  of  it,  ar.  act  ot 
the  university  conferring  the  degree,  and  it  was  proved  that,  in  the  same  room,  the  same 
person,  with  other  persons  calling  themselves  professors  of  the  university,  had  shewn,  as  the 
book  of  acts  of  the  university,  a  book  containing  an  entry  agreeing  with  the  written  paper : 
Held  to  be  sufficient  proof. 

Where  a  declaration  alleged  that  plaintiff  had  l  een  and  was  a  physician,  and  exercised 
that  profession  in  jEnglarid,  and  on  that  account  had  been  and  was  called  Doctor,  meanino- 
Doctor  of  Medicine,  and  then  stated  that  defendant  slandered  plaintiff  in  his  character  of  a 
physician  practising  in  England,  and  denied  his  right  to  be  called  a  Doctor  of  Medicine; 
Held,  that  the  plaintiff  must  prove  that  he  was  entitled  to  practise  as  a  physician  in  Eufrtand, 
Such  proof  is  not  furnished  by  shewing  the  fact  of  his  having  so  practised.  * 
Nor  by  shewing  that  he  has  received  the  degree  of  Doctor  of  Medicine  at  the  University 
of  St.  Andreui's. 


Zz  4. 
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1834.      in  his  said  profession  of  a  physician,  and  to  bring  him 
into  great  scandal,  infamy,  and  mistrust  among  the  pa- 

0*01/ T.I  NS 

against       ticnts  of  the  plaintiff,  and  others,  subjects  of  this  realm, 

Carnegie. 

and  to  cause  it  to  be  believed  that  he,  the  plaintiff, 
was  not  a  physician,  nor  legally  entitled  to  practise 
physic  in  'England^  and  that  he  was  not  a  fit  person  to 
be  employed,  trusted,  or  consulted  in  his  said  profes- 
sion, heretofore,  to  wit,  on,  &c.,  in  a  certain  discourse 
which  he,  the  defendant,  then  and  there  had  with  one 
P.  W.  of  and  concerning  the  plaintiff  in  his  said 
profession,  and  of  and  concerning  the  plaintiff  not 
being  a  physician,  nor  legally  entitled  to  exercise  or 
practise  physic  in  E'ligland,  and  of  and  concerning 
the  plaintiff  being  guilty  of  imposture  by  exercising 
an4  practising  physic,  and  being,  from  his  conduct 
and  character,  unfit  to  be  employed,  trusted,  or  con- 
sulted in  his  said  profession,  in  the  presence  and 
hearing  of  the  said  P.  B.  W.,  falsely  and  maliciously 
spoke  and  published,  of  and  concerning  the  plaintiff 
in  his  said  profession,  and  of  and  concerning  the 
plaintiff  not  being  a  physician,  &c.  (repeating  the 
several  matters  before  stated  as  the  subjects  of  the 
discourse  with  P.  B.  W.),  the  false,  &c.  words  follow- 
ing :  viz.  —  "I  know  no  such  person  as  Dr.  Col- 
lins (meaning  plaintiff),  but  I  do  know  such  a  person, 
by  name,  as  Joseph  Collins  (meaning  plaintiff),  who 
calls  himself  Dr.  Collins ;  but  such  a  fellow  I  know 
to  be  an  impostor  (meaning  an  impostor  by  exercising 
and  practising  physic)  and  a  complete  quack,  and  has 
not  the  slightest  tide  to  such  an  honour  (meaning  the 
being  called  "  Doctor,"  meaning  a  Doctor  of  Medicine) ; 
as  I  have  made  every  enquiry  at  the  different  colleges: 
Dr.  Collins  (meaning  plaintiff)  is  a  quack  and  impostor." 

(The 
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(The  count  then  charged  words  imputing  drunkenness  1834. 
and  other  immoral  habits  to  the  plaintiff  (a) ;  and 

Collins 

added  the  words  and  innuendo  following:)  —  "A  man  against 
of  his  description  will  be  guilty  of  any  thing :  I  will  do 
every  thing  in  my  power  to  oppose  such  a  character 
whilst  here  : — -(thereby  meaning  to  insinuate  and  cause  it 
to  be  believed,  that  the  plaintiff  was  not  a  physician,  nor 
entitled  to  use  or  exercise  his  said  profession,  and  that 
the  plaintiff,  by  exercising  and  practising  physic,  was 
guilty  of  an  imposture;  and  thereby  also  meaning  to 
insinuate,  &c.  that  the  plaintiff,  by  his  profligate  and 
immoral  conduct,  and  by  his  habits  of  intoxication,  was 
not  a  fit  person  to  be  employed,  trusted,  or  consulted  as 
a  physician)/*  The  sixth  count  was  for  words  slandering 
the  plaintiff  in  his  profession  of  a  man-midwife.  Plea,  not 
guilty.  On  the  trial  before  Alderson  J.,  at  the  Gloucester 
Summer  assizes  1830,  the  words  charged  in  the  above 
counts  were  proved ;  and  it  was  further  proved  that  the 
plaintiff'  had  practised,  both  as  a  physician  and  as  a 
man-midwife,  at  JV,  in  Dorsetshire,  In  further  proof  of 
his  being  a  physician,  the  plaintiff  produced  an  instru- 
ment under  seal,  purporting  to  be  a  diploma  of  a 
doctor's  degree  conferred  upon  him  by  the  university  of 
St,  Andrew's  in  Scotland^  and  also  a  paper  professing  to 
be  a  copy  of  an  entry  in  the  book  of  acts  of  that 
university,  containing  the  grant  of  the  degree  to  the 
defendant.  A  witness  stated,  that  he  had  been  to 
St,  Andrew's^  and  had  seen,  in  a  room  which  he  was 
told  was  the  library  of  the  university,  a  person  calling 
himself  the  librarian  of  the  university,  who  had  shewn 
him,  as  the  university  seal,  a  seal  exactly  corresponding 

(a)  As  to  this,  see  Ayre  v.  Craven^  Mich*  Term,  post, 

with 
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1834},  with  that  attached  to  the  supposed  diploma;  and  that 
~  "  other  persons,  calling  themselves  professors  of  the 
against       university,  together  with  the  said  librarian,  had  shewn 

Carnegie. 

him,  in  the  same  room,  as  the  book  of  acts  of  the 
university,  a  book  containing  an  entry,  which,  upon 
comparison,  he  found  to  agree  with  the  copy  of  the 
alleged  entry  now  produced.  The  defendant's  counsel 
objected  to  the  supposed  diploma,  or  the  supposed  copy 
of  the  entry,  being  received  in  proof,  on  the  ground 
that  the  evidence,  by  which  it  was  attempted  to  authen- 
ticate them,  amounted  only  to  hearsay :  and  he  objected 
further,  that  a  Scotch  degree  would  not  entitle  the  plaintiff 
to  practise  in  England ;  that  no  proper  evidence,  there- 
fore, had  been  given  of  the  plaintiff  being  a  physician, 
and  consequently  that  he  could  not  recover  damages  for 
words  spoken  of  him  in  that  character.  The  learned 
Judge  received  the  evidence;  and  the  jury,  under  his 
direction,  found  a  verdict  for  the  plaintiff  upon  the  first 
and  last  counts,  giving  10/.  damages  severally  upon  each : 
and  leave  was  given  to  the  defendant  to  move,  as  after 
mentioned,  upon  the  points  taken  at  the  trial.  Coleridge 
Serjt.,  in  Michaelmas  term  last,  obtained  a  rule,  calling 
upon  the  plaintiff  to  shew  cause  why  the  damages  should 
not  be  reduced  to  10/.,  by  entering  a  verdict  for  the 
plaintiff  on  the  last  count  only,  and  for  the  defendant  on 
the  other  issues. 

Barstow  shewed  cause  in  this  term,  Ma?/  26th  {a). 
The  direction  of  the  learned  Judge  was  correct :  in 
default  of  evidence  to  the  contrary,  the  character  of  the 
plaintiff  was  to  be  inferred,  prima  facie,  from  the  fact  of 

(a)  Before  Lord  Denman  C,  J.,  Li'tledale,  Taunton^  and  Williams  J». 

his 
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his  practising.    This,  therefore,  maintains  the  verdict,  1834<. 

independently  of  the  degree  conferred  by  the  Scotch       ~  ' 

diploma ;  for  that,  if  insufficient  in  itself,  cannot  shew  against 

Carnegik. 

the  absence  of  other  qualifications.    The  first  count  is 
framed  on  the  plaintiff  having  practised  as  a  physician, 
and  does  not  aver  that  he  had  duly  taken  his  degree, 
as  was  the  case  in  Moises  v.  Thornton  [a).    In  2  StarJde 
on  Slander,  p.  2.  [h),  it  is  said,  "  therefore,  where  a 
plaintiff  avers  generally  that  he  filled  any  particular 
situation  or  office,  in  which  he  has  been  calumniated, 
or  that   he   exercised  any  particular   profession  or 
business,  it  is  sufficient  to  give  general  evidence  of  his 
having  acted  in  that  office  or  situation,  or  of  his  having 
exercised  that  particular  profession,  or  carried  on  that 
trade  or  business."    It  is  true,  that  in  the  same  passage 
a  question  is  stated  as  to  a  diploma :  and  reference  is 
made  to  Smith  v.  Taylor  (c),  where  the  Court  of  Com- 
mon Pleas  was  divided  on  the  question  as  to  the  necessity 
of  producing  direct  evidence  of  the  degree  in  physic. 
Again,  if  the  mere  proof  of  practice  be  not  enough,  the 
plaintiff  has,  at  any  rate,  a  right  to  practise  by  the  Scotch 
diploma,  which  was  authenticated  at  the  trial ;  in  this 
respect,  also,  the  present  case  differs  from  Moises  v. 
Thornton  (a),  where  there  was  no  authentication.  Sir 
James  Mansfield  C.  J.,  in  Smith  v.  Taylor  (d),  says  that, 
since  the  union  with  Scotland,  it  has  been  generally 
understood  that  a  degree  conferred  by  a  Scotch  university 
gives  the  same  right  to  practise  physic  as  a  degree  at  an 
English  university;  and,  as  to  this,  no  actual  difference 
of  opinion  was  expressed  by  any  of  the  other  Judges. 
No  instance  has  been  known  of  a  prosecution  instituted 

(a)  8  T.  JR.  505.  {b)  2d  edit.  1830. 

(c)  1  .Yew  B.  196.  (d)  1  Neio  B,  205. 

by 
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by  the  College  of  Physicians  against  a  practitioner  having 
a  ScotcJi  diploma.  There  is,  indeed,  a  MS.  case,  Mid- 
dleton  V.  Hughes^  cited  in  a  note  in  Burn's  Justice,  Game, 
s,  3.  (a),  in  which  Sir  James  Mansfield  is  said  to  have 
decided,  at  'nisi  prius,  that  a  Scotch  diploma  gave  no 
authority  whatever  to  practice  as  a  physician  in  England; 
but  the  note  is  very  brief,  and  its  authority  questionable. 

Coleridge  Serjt.  contra.  First,  proof  of  acting  as  a 
physician  is  not  sufficient.  In  Pichford  v.  Giitch  (b), 
Bidler  J.  held  so  at  nisi  prius,  in  an  action  for  calling 
plaintiff  a  quack;  and  the  diploma  was  then  produced. 
In  Smith  v.  Taylor  (c),  the  Judges  who  thought  evidence 
of  acting  sufficient,  also  thought  that  the  words  implied 
an  admission  of  the  character  in  which  the  plaintiff  sued ; 
and  Mansjield  C.  J.  said  (tZ),  "  Where  the  abuse  relates 
to  the  want  of.  qualification,  the  plaintiff  must  prove 
it;  but  it  would  be  a  great  hardship  that  he  should  be 
obliged  to  do  so  where  the  scandal  is  confined  to  mere 
misconduct."  Next,  the  Scotch  diploma  confers  no  right 
to  practice  in  England.  The  first  section  of  stat.  3  H,  8. 
c,  11.  prohibits,  under  penalty,  the  practising  within  the 
the  city  of  London,  or  seven  miles  of  the  same,  by  any 
person  not  examined,  approved,  and  admitted  by  the 
bishop  London  or  the  dean  of  St.  PauVs,  calling  to 
them  certain  assistants  ;  and  sect.  2.  prohibits  the  prac- 
tising, without  the  city  and  precincts  of  seven  miles,  by 
any  person  not  either  approved  as  before,  or  examined 
and  approved  by  the  bishop  of  the  diocese,  or  his  vicar- 

(n)  Vol.  ii.  p.  504.  (25d  ed.  1820.) 

{h)  2  Stark,  on  Slander,  3.  (2d  ed.  1830.)  Note  (a)  to  Moises  v.  Thor/iton, 
8  T.  R.  305. 

(c)  1  Ne2vR.l96.  (d)  Page  207. 
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general,  calling  certain  persons  to  their  assistance  ;  and       1 834. 
sect.  3.  saves  the  privileges  of  the  universities  of  Oxford 

Collins 

and  Cambridge.  Then  stat.  14  &  15  H.  8.  c.  5.,  after  against 
recititing  the  charter  of  physicians  (of  23d  September^ 
10  H,  8.),  confirms  the  same,  creates  thfe  eight  elects, 
and,  in  the  third  section,  enacts,  that  no  person  shall 
practice,  throughout  England,  until  he  be  examined  by 
the  president  and  three  others  of  the  elects,  and  have 
letters  testimonials  of  their  approbation,  unless  he  be  a 
graduate  of  Oxford  or  Cambridge,  "  which  hath  accom- 
plished all  things  for  his  form,  without  any  grace.'*  Such 
practising,  therefore,  though  not  made  subject  to  a  specific 
penalty,  is  illegal.  i4t  the  time  of  the  passing  of  these 
acts,  there  were  probably  as  many  persons  practising 
under  foreign  degrees,  especially  from  Bologna  or 
Padua,  as  under  English  degrees.  As  to  the  fact  of  the 
college  not  having  prosecuted  parties  practising  under 
Scotch  degrees,  the  charter  of  Henry  the  Eighth  enables 
them  to  recover  only  within  London  and  seven  miles 
thereof,  {a)  And,  for  practising  within  this  district, 
they  have  sued  and  recovered  the  penalty,  even  against 
graduates  of  Oxford ;  College  of  Physicians  v.  L'evett  (b), 
College  of  Physicians  v.  West  {c).  The  Act  of  Union  (d) 
can  make  no  difference  in  the  effect  of  this  statute.  The 
third  section  does,  indeed,  recite  the  clause  of  the  Scotch 
Act  of  Union,  by  which  it  is  ordained  that  the  univer- 
sities and  colleges  of  Saint  Andrew's,  Glasgoxv,  Aberdeen^ 
and  Edinburgh  shall  continue  for  ever;  and  the  tenth 
section  confirms  the  Scotch  act.    But  the  effect  of  a  Scotch 

(a)  See  the  clause,  in  the  judgment  in  this  case,  post,  p.  704.,  and  the 
note  (a). 

(&)  1  Ld.  Raym.  472.  {East.  T.  11  IF.  3.) 

(c)  10  Mod.  355.  (mi.  T.  oG,}  ,)  (d)  5  Jnne,  c.  8. 

degree 
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1834?.  degree  is  not  extended  by  the  act.  The  dictum  of 
^  J  Mansfield  C.  J.,  in  Smith  v.  Taylor  {a),  merely  states 
against       the  fact  of  the  general  understanding,  and  throws  a 

Carnegie. 

doubt  upon  its  correctness;  neither  does  the  judgment 
of  any  of  the  other  Judges  in  that  case  go  further. 
In  Jones  v.  Smart  {b),  which  was  a  case  on  the  game 
laws.  Lord  Mansfield,  in  commenting  upon  the  Act 
of  Union,  says,  "  A  doctor  of  the  English  universities 
may  become  a  member  of  the  College  of  Physicians ; 
may  plead  in  Doctors'  Commons ;  and  has  various  other 
privileges,  from  all  of  which  a  Scotch  doctor,  as  such,  is 
excluded."  Even  a  degree  from  Cambridge  or  Oxford 
gives  no  privilege,  if  it  be  conferred  by  a  grace ;  so  that 
the  regular  exercises  must  be  kept  in  order  to  entitle  the 
physician  to  practice.  If  the  argument  on  the  other 
side  be  correct,  o.  Scotch  diploma  will  give  privilege 
without  this  restriction;  and  it  will  also  follow  that  a 
physician  may  practise,  without  a  licence  or  English 
degree,  within  the  city  of  Eondon  or  seven  miles  thereof. 
But,  lastly,  even  if  the  Scotch  degree  were  sufficient  to 
authorise  the  practice,  there  was  here  no  legitimate 
proof  that  it  had  been  conferred.  In  Moises  v.  Thorn- 
ton {c)f  the  objection  which  prevailed  was,  that  the 
evidence  of  the  degree  and  the  diploma  amounted 
merely  to  hearsay;  and  the  evidence  in  this  case  goes 
no  further.  The  witness  did  not,  of  his  own  know- 
ledge, know  that  the  person  shewing  the  seal  was  the 
librarian;  and,  besides,  he  had  only  the  librarian's  word 
that  the  seal  shewn  was  authentic :  he  did  not  know  that 
the  persons  calling  themselves  professors  were  such; 
those  persons  were  not  even  shewn,  as  in  Moises  v. 


(a)  1  New  R.  205, 


{b)  IT.  R»  48. 


(c)  8  T.  JR.  505. 

Thornton, 


IN  THE  Fourth  Year  of  WILLIAM  IV. 


703 


Thornton  {a\  to  have  been  acting  as  such :  and  no  evi- 
dence was  given,  except  from  hearsay,  that  the  book 
produced  was  the  book  of  the  university,  or  that  it  was 
in  the  place  proper  for  its  custody,  {Taunton  J.  Ac- 
cording to  that  course  of  argument,  it  might  even  be 
asked,  how  the  witness  knew  that  he  was  in  St,  Andrew^ 
except  by  hearsay  ?] 

Lord  Denman  C.  J.  No  doubt  a  person  complaining 
of  a  slander  upon  him,  in  a  particular  character,  must 
prove  that  he  possesses  that  character,  when  the  slander 
does  not  admit  it.  In  the  present  case,  we  all  think 
that  the  learned  Judge  did  right  in  admitting  the  evi- 
dence, and  that  the  degree  was  proved.  If  not,  it  is 
difficult  to  say  what  proof  would  be  sufficient.  Proof 
of  the  actual  appointment  would  be  demanded,  and 
next,  proof  of  the  authority  of  the  persons  appointing, 
and  so  on  without  end.  When  the  authority  is  shewn 
to  reside  in  any  party  in  fact,  it  must  be  considered 
that  the  authority  of  that  party  is  proved.  As  to  the 
effect  of  the  degree,  the  Court  will  take  time  to  con- 
sider. 

Cur,  adv,  mlt. 

Lord  Denman  C.  J.  this  day  delivered  the  judgment 
of  the  Court.  The  question  on  which  we  deferred  our 
judgment  in  this  case,  whether  a  doctor  of  medicine,  by 
virtue  of  a  diploma  given  by  a  Scottish  university,  can 
lawfully  practise  in  England,  beyond  seven  miles  from 
London,  without  a  licence  from  the  College  of  Phy- 
sicians, appears  to  be  decided  by  a  careful  perusal  of 

(a)  8  r.  n,  305. 

the 
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body's  charter  of  incorporation.    It  sets  forth  verbatim 

Collins 

against       the  Latin  charter,  one  of  the  provisions  of  which  is, 

^AKNIGIE.         ^    X  ,  •         T  •    •  -ll'  • 

Quod  nemo  m  dicta  civitate,  aut  per  septem  milharia 
in  circuitu  ejusdem,  exerceat  dictam  facultatem,  nisi  ad 
hoc  per  dictum  praesidentem  et  communitatem  admissus 
sit,  sub  poen^  centum  solidorum  pro  quolibet  mense(«). 
But  the  third  section,  reciting  that,  in  dioceses  out  of 
London^  it  is  not  light  to  find  alway  men  able  sufficiently 
to  examine  (after  the  statute)  such  as  shall  be  admitted 
to  exercise  physic  in  them,  enacts  that  no  person  from 
henceforth  be  suffered  to  exercise  or  practise  in  physic, 
through  England,  until  such  time  as  he  be  examined  in 
Ltondon  by  the  said  president  and  three  of  the  said 
elects,  and  to  have  from  the  said  president  or  elects 
letters  testimonials  of  their  approving  and  examination, 
except  he  be  a  graduate  of  Oxford  or  Cambridge,  which 
hath  accomplished  all  things  for  his  form  without  any 
grace. 

The  statute  referred  to  in  the  recital  is  3  H,  8.  c,  11., 
which,  under  the  same  penalty,  enacts,  that  no  physician 
or  surgeon  shall  practise  in  Lohdoji  or  within  seven 
miles  of  it,  without  examination  By  the  Bishop  of  Lon- 
don or  the  Dean  of  St,  PauVs,  and  four  doctors  of 
physic ;  nor  out  of  the  city  and  precinct  of  seven  miles, 
but  if  he  be  first  examined  and  approved  by  the  bishop 
of  the  diocese  or  his  vicar  general,  calling  to  him  such 
expert  persons  in  the  same  faculty  as  their  discretion 
shall  think  convenient.  The  first  mentioned  statute, 
therefore,  vests  in  the  president  and  elects  of  the  Col- 
lege of  Physicians  that  power  of  examination  which  the 

(a)  —  "  quo  lion  admissus  eandera  facultatem  exercuit,  dimidium  inde 
nobis  et  hsered'  nostris,  et  dimidium  dicto  praesidenti  et  coll'  applicandum." 

former 
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former  statute  had  given  to  the  Bishop  of  London  and  1834?. 
other  bishops.  The  statute  was  acted  upon  by  Lord  ^^^^^g 
Holt,  at  nisi  prius,  in  The  College  of  Physicians  v.  Le-  ^against 
*vett  (a),  where  even  a  doctor  of  physic  at  Oxford  was 
held  liable  to  the  penalty  for  practising  without  pre- 
vious examination  by  the  college  in  London ;  and  the 
same  opinion  was  expressed  by  Lord  C.  J.  Parker  and 
the  whole  Court,  in  The  College  of  Physicians  v.  West  {h). 
The  statute,  indeed,  imposes  no  penalty  on  unlicensed 
practitioners  beyond  the  seven  miles ;  but  the  prohi- 
bitory words  are  strong  enough  to  make  the  practice 
unlawful.  This  action  cannot,  therefore,  be  maintained 
for  slander  of  the  plaintiff  in  a  profession  which,  by  law, 
he  could  not  exercise;  and,  according  to  the  leave 
reserved  at  the  trial,  a  verdict  must  be  entered  for  the 
defendant  on  the  counts  which  charge  him  with  such 
slander. 

It  only  remains  to  observe,  th^t  the  dictum  of  C.  J. 
Mansfield  {c),  on  which  the  plaintiff's  counsel  relied,  as 
shewing  that  the  Scotch  universities  have  the  same  pri- 
vilege as  the  English,  does  not  appear  to  us  to  prove 
that  even  that  was  his  opinion :  the  Act  of  Union  cer- 
tainly does  not  warrant  it.  And,  even  if  it  did,  the  pri- 
vilege is  granted  in  favour  of  such  degrees  only  as  are 
obtained  without  grace,  which  was  not  proved  with 
respect  to  this  plaintiff's  diploma. 

Verdict  to  be  entered  as  above. 

(a)  1  Ld.  Raym.  472,        (b)  10  Mod.  555.       (e)  IJSTewR.^OS. 
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Thursday t  rni       rr  •  o 

June  5th.  Ihe  King  as^amst  ISeward  and  Others. 


An  indictment  H^HIS  was  an  indictment  found  at  the  general  sessions 

does  not  lie  for  J- 

conspiring  of  Oyer  and  terminer  and  gaol  delivery  in  and  for 

merely  to 

exonerate  one  the  Isle  of  Ely,  holden  at  Ely,    The  first  count  charged 

chaTge  cf a  ^^^^  on,  Stc,  in  the  3  W,  4.,  at  the  parish  of  Chatteris^ 

throw  UoV  ^^^^                  within  the  jurisdiction  of  the  said 

another.  court,  One  Richard  Binsham  SpnRi^s  was  a  poor  unmar- 

Nor  for  con-  o  ^    iso  r 

spiring  to  cause  ned  man,  and  unable  to  maintain  himself  and  any  poor 

a  male  pauper  *^ 

to  marry  a       woman  whom  he  should  marry,  and  that  the  place  of 

female  pauper,      ^      ^        ^       ^  pi  -it-jt-i 

for  that  pur..  the  last  legal  settlement  oi  the  said  M,  B,  S.  then  was, 
heiag  stated      and  hath  ever  since  continued  to  be,  and  still  is,  in  the 

that  the  con- 
spiracy was  to 
effect  such 
marriage  by 


parish  of  SL  Ives,  in  the  county  of  Huntingdon ;  and  that 
one  Sarah  Mayles  Brittan,  now  called  Sarah  Mayles 
force,  threat,  or  Sprig^s,  ou,  &c.,  at,  &c.,  and  Continually  from  thence 

fraud,  or  that  fcis  ?       ?         ?      ?         ?  j 

it  was  so         until  the  marriage  of  the  said  S.  M.  B,  hereinafter  next 

effected  in  , 

pursuance  of     mentioned,  was  a  poor  unmarried  woman,  legally  settled 

the  conspiracy.    .  ,  n       i  i  i  i         •  i         >  i  n 

It  is  unne-  m,  and  actually  chargeable  to,  the  said  parish  or  Chat- 
ovIfrtTcTs,^i'f  i^^^s ;  and  that  Joh?i  Seward,  late  of,  &c.,  Robert  He- 
^harge'^whTt'b  '^^'^^^^^^  ^^te  of,  &c.,  and  Joseph  Skeels,  late  of,  &c.,  well 
lawfufcon  ^^^^^^"S  premises,  and  unlawfully  combining,  con- 
spiracy; but  if  spiring,  &c.,  to  exonerate,  free,  and  discharge  the 

not,  the  indict-  .     .  .         .  .  . 

ment  must       parishioners  and  inhabitants  of  the  said  parish  of  Chat- 
shew  some  il- 
legal act  done    teris  from  the  charge  and  expense  which  might  ensue  to 

tho^eonspimcy.  them  from  the  said  Sarah  Mayles  Brittan,  as  a  poor 

a  matrp^per    person,  and  then  having  a  legal  settlement  in  the  said 

settled  in  one 

p  irish  to  marry  a  female  pauper  settled  in  and  chargeable  to  another,  is  not  such  an  overt  act. 

To  allege  ia  an  indictment  that  an  unmarried  woman  in  a  parish  was  with  child,  is  not 
equivalent  to  an  allegation  that  she  was  chargeable  to  such  parish.  Per  Lord  Denman  C.  J. 
and  Taunton  J. 

Quaere,  whether  an  allegation  that  defendants  conspired  together  Jvr  the  purpose  of 
exonerating^  &c.  is  equivalent  to  an  allegation  that  they  conspired  to  exonerate  ?  Per 
Williams  J. 

parish 
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parish  of  Chatteris,  and  wrongfully  and  unjustly  to  1834. 
oppress  and  aggrieve  the  parishioners  and  inhabitants 
of  the  said  parish  of  St,  Ives,  and  wrongfully  and  un- 
justly to  charge  and  burthen  the  parishioners  and 
inhabitants  of  the  said  parish  of  St,  Ives  with  the  main- 
tenance and  support  of  the  said  S,  M,  B,,  on,  &c.,  with 
force  and  arms,  at  the  parish  of  Chatteris,  in  the  Isle  and 
within  the  jurisdiction,  &c.,  unlawfully  did  combine, 
conspire,  confederate,  and  agree  together,  for  the 
wicked  intent  and  purposes  aforesaid,  to  cause  and 
procure  a  marriage  to  be  had  and  solemnized  between 
the  said  R,  B,  S,  and  the  said  S.  M.  B.,  they  the  said 
B,  B.  S,  and  the  said  S,  M.  B,,  at  the  time  of  the  said 
combination,  conspiracy,  &c.,  being  respectively  such 
poor  persons  of  the  said  several  and  respective  parishes 
in  that  behalf  aforesaid ;  and  that  the  said  J,  S.,  R,  H., 
and  J,  S.,  in  pursuance  of  the  said  combination,  con- 
spiracy, &c.,  afterwards,  to  wit,  &c.,  did  promise  the 
said  R,  B,  S.,  that  they  the  said  J,  S.,  R,  H,,  and 
J,  S,y  or  one  of  them,  would  pay  for  a  marriage- 
license  and  all  the  other  costs,  charges,  and  expenses, 
in,  about,  and  attending  the  solemnization  of  the  mar- 
riage between  them  the  said  R,  B,  S,  and  S.  B,  M, ; 
and  also  that  they  the  said  J,  S,,  R,  H.,  and  J,  S.,  or  one 
of  them,  would  give  to  the  said  R,  B.  S,  a  large  sum  of 
money,  to  wit  3l,  of  lawful,  &c.,  if  he  the  said  R,  B.  S, 
would  marry  and  take  to  wife  the  said  S,  M,  B,  By 
reason  of  which  said  premises,  the  said  R.  B,  S,  was 
then  and  there  prevailed  upon  by  the  said  J.  S.,  R,  i/., 
and  J,  S,  to  consent  and  agree,  and  did  then  and  there 
consent  and  agree,  to  marry  and  take  to  wife  her  the  said 
S,  M.  B,,  and  did  afterwards,  to  wit,  on,  &c.,  at,  &c., 
marry  and  take  to  wife  the  said  S.  M,  B,  (he  the  said 
R.  B,  S»,  before  and  at  the  time  of  the  said  combination, 
3  A  2  conspiracy, 
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1834.  conspiracy,  &c.,  and  before  and  at  and  after  the  time  of 
  the  said  marriage,  being  a  poor  person  as  aforesaid,  and 

The  King  . 

against  not  havmg  a  legal  settlement  in  the  said  parish  of 
Chatteris,  but  having  a  legal  settlement  in  the  said 
parish  of  St,  Ives  ;  and  the  said  S,  M,  B,,  before  and  at 
the  time  of  the  said  combination,  conspiracy,  &c.,  and 
until,  and  at,  and  after  the  time  of  the  said  marriage, 
being  a  poor  person,  and  before  and  at  the  time  of  the 
said  combination,  conspiracy,  &c.,  and  until  the  time  of 
the  said  marriage,  having  a  legal  settlement  at,  and 
being  actually  chargeable  to,  the  said  parish  of  Chat- 
teris), By  means  of  which  said  premises,  the  said 
parishioners  and  inhabitants  of  the  said  parish  of  St. 
Ives,  for  a  long  time,  to  wit,  ever  since  the  day  of  the 
said  marriage,  until  the  day  of  taking  this  inquisition, 
have  been  put  to  great  charges  and  expenses,  amount- 
ing in  the  whole  to,  &c.,  in  and  about  the  maintenance 
and  support  of  the  said  5.  M.  S.,  the  wife  of  the  said 
J?.  B,  S.,  and  are  likely  to  be  put  to  further  great 
charges  and  expenses  in  and  about  the  maintaining,  &c. 
of  the  said  S,  M,  S,,  to  the  great  damage  of  the  said 
parishioners,  &c.  The  second  count  stated  no  promise, 
except  to  give  Spriggs  31,  if  he  would  marry  Brittan : 
in  other  respects  it  was  like  the  first. 

The  third  count  stated,  that  the  defendants,  unlaw- 
fully contriving  to  exonerate  Chatteris,  and  to  oppress 
and  aggrieve  St.  Ives,  and  to  burthen  the  inhabitants 
with  the  maintenance,  &c.,  as  stated  in  the  first  count, 
unlawfully,  &c.  did  combine,  conspire,  confederate, 
agree,  and  meet  together  j^^jr  the  purpose  last  aforesaid; 
and,  being  so  met,  did  then  and  there  unlawfully  and 
unjustly  persuade  and  procure  Spriggs,  then  being  such 
poor  person,  &c.  to  marry  Brittan,  she  then  being  such 
poor  unmarried  woman,  and  an  inhabitant  of  C,  as 

aforesaid ; 
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aforesaid:  that,  in  pursuance  of  the  conspiracy,  Spriggs  1834. 
and  Brittan^  then  being  such  poor  persons,  &c.,  and  he  rpJ^TxiNc 
being  such  inhabitant  of  St,  Ives,  and  she  such  inhabitant  a^mnsi 

Seward. 

of  Chatteris,  as  last  aforesaid,  were  married  together  ac- 
cordinor  to  the  rites  and  ceremonies  of  the  Church  of 
England;  and  that  the  defendants  afterwards,  by  colour 
and  pretence  of  the  said  marriage,  caused  the  said  Sarah 
Mayles  Spriggs  to  be  removed,  as  the  wife  of  the  said 
R.  B,  S*9  to  *S^.  Ives,  as  the  place  of  his  last  legal  settle- 
ment, by  virtue  of  an  order,  bearing  date,  &c.,  under 
the  hands  of,  &c.  (two  justices  for  the  Isle  of  Ely) :  by 
means  whereof  the  inhabitants  of  St.  Ives  were  put  to 
great  expense,  &c. 

The  fourth  count  (commencing  as  before)  stated,  that 
Sarah  M,  B,  was  a  poor  unmarried  woman  mth  child, 
and  from  thence  until  her  marriage,  &c.  was  legally  set- 
tled in  Chatteris;  that  the  defendants,  unlawfully  conspir- 
ing and  devising  to  exonerate  the  inhabitants  of  C  from 
the  charge  and  expense  which  might  ensue  to  them 
from  and  in  consequence  of  S.  M,  B.,  as  a  poor  person, 
being  an  unmarried  woman  with  child,  and  then  having 
a  legal  settlement  in  C,  and  to  aggrieve  the  inhabitants 
of  St,  Ives,  and  wrongfully  to  charge  and  burthen  them 
with  the  maintenance  of  the  said  S,  M,  B.,  then  being 
such  poor  unmarried  woman  with  child,  and  with  the 
charges  of  her  lying  in  and  delivery,  unlawfully  did  com- 
bine, conspire,  confederate,  and  agree,  and  meet  toge- 
ther for  the  purpose  last  aforesaid,  and,  being  so  met,  did 
wrongfully  and  unlawfully  cause  and  procure  the  said 
R,  B.  S.,  being  such  poor  unmarried  man  and  settled  in 
St.  Ives,  to  marry  the  said  S.  M.  B.,  she  then  and  there 
being  such  poor  unmarried  woman  with  child,  and 
being,  before  and  until  the  said  marriage,  such  inhabit- 
ant of  C  as  last  aforesaid  :  that,  in  pursuance  of  the  said 
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1834?.  conspiracy  of  the  defendants,  the  said  R,  B,  S,  and 
  S,  M.  B.  did  intermarry,  and  R,  B.  S.  took  S.  M.  B. 

The  King 

against       to  wife ;  and  that,  by  means  of  the  premises,  the  inhabit- 

Sewabd.  r  o  X 

ants  or  bt,  Ives  were  put  to  great  charges  for  the  mainte- 
nance of  the  said  S.  M.  Spriggs^  and  in  and  about  her 
lying  in  and  delivery,  &c. 

The  fifth  count  stated,  that  the  defendants,  being 
respectively  parishioners  and  inhabitants  of  Chatteris^ 
and  combining,  &c.  (as  in  the  first  count),  unlawfully 
did  conspire,  &c.  to  cause  and  procure,  for  the  purposes 
last  aforesaid,  a  marriage  to  be  solemnized,  &c.  The 
overt  acts  alleged  were,  that  they  promised  Spriggs  to 
pay  for  a  license  for  his  marriage  with  Brittan,  and  that 
it  should  not  cost  him  any  thing,  and  that  they  would 
give  him  31.  to  induce  and  prevail  upon  him  to  marry 
Brittan :  and  it  was  stated  that  they  did,  in  further 
pursuance,  &c.,  pay  for  such  license,  and  give  3/.  to 
Spriggs  to  induce  him,  &c.:  by  means  whereof  he  was 
induced  to  consent  to  marry,  and  did  consent,  &c.,  and 
did  marry  the  said  S.  M,  Brittan.  Averments  were  in- 
troduced, as  to  the  settlements  of  the  parties,  and  charge- 
ability  of  Brittan^  nearly  as  in  the  first  count;  and  there 
were  similar  averments  of  damage  to  St.  Ives. 

The  defendants  having  been  convicted,  a  motion  was 
made,  in  last  Easter  term,  for  a  rule  to  shew  cause  why 
the  judgment  should  not  be  arrested,  because  the  indict- 
ment did  not  shew  that  the  marriage  had  been  procured 
by  any  violence,  threat,  contrivance,  or  other  sinister 
means,  without  the  voluntary  consent  or  inclination  of 
the  parties  themselves;  and  1  East*  s  P.  C.  ch.  XI.  s.  11. 
(p.  461.)  was  cited,  where  it  is  said  to  have  been  held 
by  Buller  J.  {a\  that,  in  support  of  an  indictment  for 


(rt)  Bex  V.  Fowler,  MS. 
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conspiring  to  marry  paupers,  such  misconduct  ought  to  1834. 
be  shewn.    A  rule  nisi  having  been  granted. 


Kelly  and  B.  Andrews  now  shewed  cause.  The  ruling 
of  Buller  J.,  in  the  case  cited,  seems  to  refer  to  what  is 
to  be  proved,  not  what  is  stated  in  the  indictment. 
[Lord  Denman  C.  J.  The  latter  part  of  the  passage 
shews,  that  the  matter  ought  to  appear  on  the  indict- 
ment («)].  The  objection  here  taken  is  founded  on  an 
erroneous  view  of  the  offence,  which  is,  in  substance,  a 
conspiracy,  not  to  procure  a  marriage,  but  unlawfully  to 
exonerate  one  parish  from  the  maintenance  of  a  pauper, 
and  throw  it  upon  another.  [^Taunton  J.  It  is  not  the 
combining  to  do  any  wrongful  act  that  constitutes  a  con- 
spiracy ;  Rex  V.  Turner  {by],  A  conspiracy  merely  to 
procure  a  marriage  would  not  be  indictable ;  but  it  be- 
comes an  offence  if  the  thing  is  to  be  done  for  an  un- 
lawful end,  or  by  unlawful  means.  Here,  an  unlawful 
end  is  stated, — to  transfer  a  burden  wrongfully  from  on^ 
parish  to  another :  if  no  means  were  stated,  or  no  overt 
acts  alleged,  the  indictment  would  still  be  good.  The 
third  count  simply  states  the  conspiracy  to  have  been 
to  exonerate  Chatteris  from  the  charge  of  a  person  set- 
tled there,  and  wrongfully,  unjustly,  and  unlawfully  to 
burthen  St,  Ives  with  it.  The  means  by  which  it  was 
proposed  to  be  done,  whether  it  were  by  improperly 
procuring  a  marriage,  as  here,  or  by  forging  an  order 
of  removal,  are  matter  of  evidence,  and  do  not  affect 
the  indictment.    [Lord  Denman  C.  J.  If  you  state  the 

(a)  **  But  where  the  indictment  stated  the  marriage  to  have  been  pro- 
cured by  threats  and  menaces  against  the  peace,  &c.,  it  was  holden  suffi* 
cient,  without  averring  it  in  terms  to  have  been  against  the  will  or  con- 
sent of  the  parties;  though  that  must  be  proved."  Rex  v.  Parkhouse, 
jExeter  Sum.  Ass.  1792,  cor.  Buller  J. y  MS.,  is  cited, 

(b)  l5Easi,228. 

means, 
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1834?.       means,  must  not  we  take  notice  of  them?    Taunton  J. 

 "      If  the  means  are  set  forth,  and  appear  to  be  innocent, 

against  the  generality  of  the  other  part  of  the  count  cannot 
avail.]  As  to  overt  acts,  if  some  such  acts  are  charged, 
and  they  prove  not  to  be  criminal,  the  rest  of  the  in- 
dictment is  not  affected.  [Lord  Denman  C.  J.  It 
tends  to  mislead,  if  you  set  out  some  acts,  and  those 
are  not  unlawful.  Taunto7i  J.  It  is  a  trap  to  bring 
parties  into  court  unprepared.]  Sapposing  it  necessary 
that  any  of  the  overt  acts  alleged  should  be  unlawful, 
some  are  so  here.  In  some  instances  they  are  expressly 
laid  to  have  been  done  unlawfully.  [Littledale  J.  That 
is  nothing.]  The  fourth  count  states,  in  substance,  that 
the  defendants  conspired  wrongfully  to  charge  St,  Ives 
with  the  maintenance  of  an  unmarried  woman  with 
child,  legally  settled  elsewhere ;  and  that,  in  pursuance 
of  such  conspiracy,  they  unlawfully  caused  and  procured 
a  poor  unmarried  man  to  marry  her.  After  verdict  for 
the  crown,  it  will  not  be  presumed  that  that  was  done 
lawfully  and  with  the  man's  consent.  It  is  alleged  to 
have  been  done  unlawfully;  and  that  it  was  so,  was 
matter  of  evidence.  The  woman  was  actually  charge- 
able to  Chatteris  at  the  time  of  these  proceedings ;  for 
the  Stat.  35  G.  3.  c.  101.  5.6.,  enacts,  that  every  un- 
i  married  woman  with  child  shall  be  deemed  and  taken 
to  be  a  person  actually  chargeable,  within  the  mean- 
ing of  that  act,  to  the  parish  in  which  she  shall  in- 
habit. [Taunton  J.  The  statute  does  not  make  an 
averment,  that  an  unmarried  woman  was  with  child, 
equivalent  to  an  averment  that  she  was  chargeable ;  Bex 
v.  Holm,  East  Waver  Quarter  {a).  Lord  Denman  C.J. 
You  only  state  prima  facie  evidence  of  her  charge- 

(o)  11  Hast,  581.    And  see  the  judgment  of  Lord  Ellenhorough  C.  J. 
in  Rex  v.  Alvelei/,  3  East,  566, 

ability.] 
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ability.]  The  case  cited  was  that  of  an  order  of  re-  1834. 
moval,  which  must  expressly  adjudge  the  party  to  be 
chargeable.  But  at  all  events,  the  gist  of  this  indict-  against 
ment  is  the  conspiracy;  and  that  is  well  charged  as 
having  an  unlawful  object.  It  is  said  in  2  Russell  on 
Crimes,  p.  567.  2d  ed.,  that  in  an  indictment,  "  though 
it  is  usual  to  state  the  conspiracy,  and  then  shew  that  in 
pursuance  of  it  certain  overt  acts  were  done,  it  is  suf- 
ficient to  state  the  conspiring  alone.  And  it  is  not 
necessary  to  state  the  means  by  which  the  object  was 
to  be  effected,  as  the  conspiracy  may  be  complete  before 
the  means  to  be  used  are  taken  into  consideration : "  and 
Bex  v.  Gill  {a)  is  cited.  [Lord  Denman  C.  J.  There 
the  conspiracy  was  to  commit  an  offence  :  here  it  was  to 
do  an  act  which  might  be  lawful  unless  it  were  shewn  to 
be  otherwise.]  In  some  of  the  counts  it  is  laid,  that  the 
defendants  unlawfully  conspired  to  exonerate  Chatteris 
and  burthen  St,  Ives,  Regina  v.  Best  {b)  shews,  that  a 
conspiracy  to  burthen  an  individual  unjustly  (and  it  is 
the  same  of  a  parish)  is  an  offence,  and  that  the  offence 
is  complete  as  soon  as  the  parties  have  conspired.  It 
would  be  requiring  too  much  precision  to  insist  that  the 
means  of  carrying  the  conspiracy  into  effect  should  be 
stated  so  as  to  shew  how  they  were  unlawful.  ^Taun- 
ton  J.  It  is  not  said  that  all  the  means  must  be  specified.] 

Sir  James  Scarlett,  Storks  Serjt.,  and  F,  V,  Lee,  con- 
tra, were  not  heard. 

Lord  Denman  C.  J.  I  am  of  opinion  that  this  rule 
must  be  absolute.  An  indictment  for  conspiracy  ought 
to  shew,  either  that  it  was  for  an  unlawful  purpose,  or 
to  effect  a  lawful  purpose  by  unlawful  means :  that  is 

(a)  2  5.  ^  Aid,  204.  -   (6)  1  Salk.  174. 

not 
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1834.  not  done  here.  To  say,  that  meeting  together  and  com- 
""7*      bining  to  exonerate  one  parish  from  the  burthen  of  a 

The  King  ^ 

against      poor  person,  and  throw  it  on  another,  amounts  to  an 

Seward.       •   j.      i  i 

indictable  conspiracy,  is  extravagant.  If  such  a  pro- 
position could  be  maintained,  it  would  apply  to  pa- 
rishioners hiring  out  a  poor  boy  from  their  own  parish 
into  another.  Then,  when  it  is  said  that  such  a  pro- 
ceeding is  a  conspiracy,  because  it  is  to  be  carried  into 
effect  by  unlawful  means,  we  must  see  in  the  means 
stated  something  which  amounts  to  an  offence.  In  Bex 
V.  Fowler  {a),  money  was  given  to  procure  the  marriage ; 
but  Buller  J.  directed  an  acquittal,  no  force  or  con- 
trivance appearing.  As  to  Regina  v.  Best  (b),  it  was 
properly  held  there,  that  the  conspiracy  was  indictable, 
though  nothing  had  been  done  in  pursuance  of  it,  because 
the  object  was  falsely  to  charge  a  person  with  being  the 
father  of  a  bastard  child.  From  the  nature  of  the  fact, 
there  could  be  no  doubt  that  the  conspiracy  in  itself  was 
unlawful.  In  Be:v  v.  Spragg  {c),  the  indictment  only 
charged  a  conspiracy  to  indict  a  person  for  a  crime, 
not  saying  "falsely  to  indict;"  and  this  was  objected 
to  as  insufficient;  but  it  being  afterwards  alleged  that 
the  defendants,  according  to  the  conspiracy,  did  falsely 
indict  the  party,  Lord  Mansfield  said  that  "  this  was  a 
complete  formed  conspiracy,  actually  carried  into  exe- 
cution:" the  averment  of  the  execution,  there,  reflected 
back  upon  the  statement  of  the  conspiracy.  That  case 
is  not  like  the  present. 

LiTTLEDALE  J.  The  mere  procuring  of  this  marriage 
was  a  legal  act  in  itself,  and  the  indictment  does  not 
state  that  such  procuring  was  effected  by  any  unlawful 

(a)  1  East\  P.  C.  C.  XL  s.  11.,  p.  461.  (6)  1  SdL  174. 

(c)  2Surr.  993. 

means 
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means  or  devices,  or  false  pretences.  If  it  had  been 
alleged  to  have  been  done  with  a  sinister  purpose,  and 
by  unlawful  means,  that  statement  would  have  been  suffi- 
cient. The  substance  of  this  charge  is,  that  the  defend- 
ants conspired  to  burthen  the  parish  of  SL  Ives  with  a 
pauper  (for  the  merely  exonerating  themselves  could  be 
no  offence) ;  but,  because  the  natural  consequence  of  the 
marriage  of  these  parties  was  to  subject  the  husband's 
parish  to  a  burthen,  it  does  not  follow  that  those  who 
procured  the  marriage  were  indictable. 

Taunton  J.  I  am  of  the  same  opinion.  Merely 
persuading  an  unmarried  man  and  woman  in  poor  cir- 
cumstances to  contract  matrimony,  is  not  an  offence.  If, 
indeed,  it  were  done  by  unfair  and  undue  means,  it 
might  be  unlawful ;  but  that  is  not  stated.  There  is  no 
averment  that  the  parties  were  unwilling,  or  that  the 
marriage  was  brought  about  by  any  fraud,  stratagem,  or 
concealment,  or  by  duress  or  threat.  No  unlawful 
means  are  stated,  and  the  thing  in  itself  is  not  an  offence : 
to  call  this  a  conspiracy,  is  giving  a  colour  to  the  case 
which  the  facts  do  not  admit  of.  As  stated,  it  is  nothing 
more  than  the  case  where  the  officers  of  a  parish  agree, 
after  consultation,  to  apprentice  out  children  from  their 
own  parish  into  another :  no  doubt,  when  that  is  done, 
the  one  parish  may  be  exonerated  and  the  other  sub- 
jected to  a  charge ;  but  no  offence  is  committed. 

Williams  J.  I  have  always  understood,  that  an  in- 
dictment was  sufficient  if  it  alleged  what  amounted  to  a 
conspiracy  in  law,  though  no  overt  act  were  stated,  or 
none  stated  perfectly :  and  in  this  case,  I  have  had  some 
doubt  whether  the  fourth  count  was  not  sufficient;  but, 
on  consideration,  I  can  hardly  think  that,  in  that  count, 

if 
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1834.  if  the  overt  acts  are  rejected,  and  the  conspiracy  alone 
—  relied  upon,  enough  appears  to  make  out  an  indictable 

The  King  ^  o       i  i  ^ 

against  ofFencc.  Among  other  things,  the  fact  of  the  woman 
having  been  a  burthen  to  Chatteris  at  the  time  in  ques- 
tion, is  not  clearly  averred :  the  terms  used  are  not  such 
that  we  can,  judicially,  take  her  to  have  been  actually 
chargeable  to  that  parish  when  the  alleged  offence  was 
committed.  Furthermore,  I  doubt  whether  the  alle- 
gation of  conspiracy  in  that  count  is  to  be  understood 
in  the  sense  in  which  the  counsel  for  the  prosecution 
have  put  it  to  us.  It  is  stated,  that  the  defendants, 
unlawfully  conspiring  to  exonerate  the  inhabitants  of 
Chatteris  from  the  expense  which  might  ensue  to  them 
from  S,  M,  Brittan,  as  a  poor  person,  being  an  un- 
married woman  with  child,  and  then  having  a  legal  set- 
tlement in  Chatteris,  and  to  aggrieve  the  inhabitants 
of  St.  Ives,  and  wrongfully  to  burthen  them  with  the 
maintenance  of  the  said  5.  M,  B.,  and  with  the  charges 
of  her  lying-in,  unlawfully  did  combine,  conspire,  and 
meet  together  for  the  purpose  last  aforesaid ;  and,  being 
so  met,  did  unlawfully  cause  and  procure,  &c.  Now, 
whether  a  conspiracy\/or  the  j)urpose  of  doing  an  act  is 
equivalent  to  a  conspiracy  to  do  an  act,  may  be  doubted. 
In  Rex  V.  Nield  and  Others  (a),  the  defendants  were  con- 
victed under  a  statute  (39  &  40  G.  3.  106.),  which 
makes  it  penal  to  enter  into  agreements  Jbr  controlling 
certain  workmen ;  the  conviction  stated  the  defendants 
to  have  entered  into  an  agreement  (which  was  not  set 
out)  for  the  purpose  of  co7itrolling  ;  and  this  was  held  in- 
sufficient. 

Judgment  arrested. 

(a)  6  East,  417.    As  to  this  case,  sec  the  judgment  of  Abbott  C.  J.  in 
Rex  V.  Midgwai/,  5  B.  ^  Aid.  530. 
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Sadler  against  Palfreyman,  Chambers,  and  Thursday^ 

-Txr  June  5tli. 

Ward, 
and 

Chambers  and  Ward  against  Sadler. 

^HIS  was  a  rule,  calling  upon  the  defendants  in  the  a  defendant, 

first  action,  and  the  plaintiffs  in  the  second,  to  shew  rompromising 

cause  why  a  rule  made  in  these  causes,  for  referring  it  to  der"akelrL"pay 

the  master  to  tax  certain  costs  of  taxation  (as  after  men-  the  plaintiff  s 

^  costs  as  between 

tioned),  and  all  proceedinjrs  thereon,  should  not  be  set  attorney  and 

^  '  chent,  IS  en^ 

aside.    It  appeared  that  the  parties  to  the  first  action  titled  to  the 

costs  of  taxing 

signed  an  agreement  that  it  should  be  settled  on  the  the  attorney's 

.  ...  bill,  under 

following  terms,  viz  : —  "  That  the  plaintiff  will  accept,  stat.  2  g.  2. 

c  2'3  5  23  if 

and  the  defendants  shall  pay,  10/.  in  full  of  all  damages 

upon  such  tax  - 
charged  in  the  declaration  in  this  action,  and  that  the  th^piain^tiff's^'^ 
defendants  shall  pay  the  costs  of  the  attornies  of  the 
said  plaintiff,  in  this  action,  and  in  the  action  brought  by  ^^f^^ 

^  '  »       J  ducted. 

the  said  C.  L,  Chambers  and  A.  Ward  against  the  said 
C.  Sadler,  as  between  attorney  and  client,  and  indem- 
nify the  said  C.  Sadler  therefrom,  and  from  all  the  de*- 
fendanls'  costs  herein."  The  bills  of  costs  were  taxed 
accordingly,  and  more  than  one  sixth  of  each  was  taken 
off;  whereupon  a  rule  of  this  court  was  made  for  refer- 
ring it  to  the  master  to  tax  the  defendants  in  the  first 
action,  and  the  plaintiffs  in  the  second,  their  costs  on  the 
taxation  of  the  said  bills,  and  that  the  said  costs,  when 
taxed,  should  be  paid  by  the  attornies  whose  bills  had 
been  so  reduced,  to  the  said  defendants  and  plaintiffs  re- 
spectively. In  opposition  to  the  present  rule,  affidavits  of  ^ 
Vol.  L  3  B  Messrs.  • 
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1834.  Messrs.  Sadler  and  Palfreyman  were  put  in,  stating  that 
"^^^^  the  above  compromise  was  entered  into  upon  the  under- 
against      Standing  and  agreement  between  the  parties  that  the 

Palfreyman.       .  t  ,  .„ 

said  bills  in  both  actions  should  be  taxed,  that  the  tax- 
ation did  in  fact  proceed  at  the  instance  and  on  the  au- 
thority of  Sadler^  expressly  signified  to  Palfreyman^  and 
that  Sadler^  at  the  time  of  signing  the  agreement  of  com- 
promise, handed  one  of  the  bills  to  Palfrei/man^  saying 
that  he  was  dissatisfied  with  it,  and  desired  it  to  be 
taxed.  The  ground  of  the  present  application  (which 
was  made  on  behalf  of  the  attornies)  was,  that  the  act 
2  G.  2.  c.  23.  5.  23.  [a)^  subjecting  the  attorney  to  costs 
where  more  than  a  sixth  part  of  his  bill  is  deducted, 
applies  only  to  cases  where  the  client  is  an  immediate 
party  to  the  taxation,  and  not  where  it  is  made  for  the 
benefit  of  a  third  person, 

Maule  and  Petersdorff  nov^  shewed  cause.  This  is 
a  case  vi^ithin  the  words,  as  well  as  principle,  of  the 
statute.    In  making  the  present  application,  reliance  has 

(a)  Which  enacts,  that  Jio  attorney,  &;c.  shall  maintain  any  action  for 
his  fees,  charges,  or  disbursements,  until  the  expiration  of  a  month  after 
he  "  shall  have  delivered  unto  the  party  or  parties  to  be  charged  there- 
with, or  left  for  him,"  &c.  a  bill  of  such  fees,  &c. ;  "  and  upon  appli- 
cation of  the  party  or  parties  chargeable  by  such  bill,  or  of  any  other  per- 
son in  that  behalf  authorised,'*  to  the  courts  there  mentioned,  and  upon 
submission  as  there  stated,  the  said  courts  may  and  are  required  to  refer 
the  bill  to  be  taxed,  &c. ;  and  on  taxation  the  said  party  or  parties  shall 
pay  the  sum  that  shall  be  found  to  be  due,  or  if  the  attorney  shall  have 
been  overpaid,  he  shall  refund,  &c.  And  the  said  respective  courts 
are  hereby  authorised  to  avrard  the  costs  of  such  taxations  to  be  paid  by 
the  parties,  according  to  the  event  of  the  taxation  of  the  bill  (that  is  to 
say)  if  the  bill  taxed  be  less  by  a  sixth  part  than  the  bill  delivered,  then 
the  attorney  or  solicitor  is  to  pay  the  costs  of  the  taxation ;  but  if  it  shall 
not  be  less,  the  Court  in  their  discretion  shall  Charge  the  attorney  or 
client,  in  regard  to  the  reasonabjleness  ot  ^unreasonableness  of  such  bills." 


perhaps 
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perhaps  been  placed  on  Lang  ford  v.  Nott  (a),  where  a  1834% 
party  petitioned  for  taxation  of  a  bill  of  costs  which  he 

^     *'  ^  Sadier, 

had  paid,  the  business,  however,  having  been  done  for  against 

.  .  Palfreyman. 
other  persons,  to  whose  costs  the  petitioner  had  ulti- 
mately become  liable;  and  the  Master  of  the  Rolls  (Sir 
T,  Plumer)  questioned  whether  the  jurisdiction  given  by 
the  statute  extended  to  a  case  not  between  solicitor  and 
client.  But  there  the  party  applying  had  actually  paid 
the  bill ;  and  the  point  was  never  finally  decided.  So  in 
Storie  V.  Lord  Bective  {h\  the  defendant  had  agreed  to  pay 
the  bill  of  the  plaintiff's  solicitor,  amounting  to  a  speci- 
fied sum,  289/.,  and  had  paid  it,  and  the  Master  of  the 
Rolls  upon  petition  afterwards  refused  to  allow  a  tax- 
ation. In  the  present  case  Sadler  had  not  paid  the  bills, 
nor  had  he  ever  intended  to  part  with  the  right  of  tax- 
ation; on  the  contrary,  he  meant  to  use  it  for  his 
own  benefit,  and  that  of  the  party  binding  himself  to  the 
payment.  In  Vincent  v.  Venner  {c)  a  party  who,  for  the 
purpose  of  coDipromising  a  suit,  had  agreed  to  pay  the 
plaintiff's  costs  as  betw^een  solicitor  and  client,  and  had 
paid  three  bills  accordingly,  was  allowed,  on  petition, 
to  have  them  taxed.  When  the  present  action  had  been 
compromised,  the  parties  were  no  longer  adverse  to  each 
other,  and  PaTfreyman^  Chambers,  and  Ward  might  be 
considered  as  Sadler's  agents  for  the  purpose  of  the  tax- 
ation. [Lord  Denman  C.  J.  It  rather  seems  that  Sadler 
was  theirs.]  This  motion  is  an  attempt  by  the  attornies 
to  set  up  a  jus  tertii,  contrary  to  the  agreement  of  all  the 
persons  interested. 

(a)  \  Jac.     r.  29L  (6)  1  JaC.  ^  ff.  292.  note  (a). 

(c)  1  Mylne  ^  Keeui  21 2« 


3  B  2 


Folktty 


720 


CASES  IN  TRINITY  TERM 


1834.         Follett,  contra.    The  rule  for  costs  in  this  case  is  not 
'      obtained  on  behalf  of  the  client,  to  whom  the  bills  were 

Sadlkr 

against      legally  delivered,  but  of  other  persons.    Sadler  is  the 

LFREITMAN. 

client,  and  the  rule  is  for  taxing  the  defendants  in  the 
first  action  (namely,  Palfreyman,  Chambers,  and  Ward), 
and  the  plaintiffs  in  the  second  (namely.  Chambers  and 
Ward),  their  costs  of  the  taxation  of  the  bills  delivered 
to  Sadler »  The  attorn ies  are  to  be  called  upon  to  pay 
those  costs  to  persons  who  never  were  their  clients. 
The  court  has  not  power  to  order  such  a  taxation.  The 
client  himself  might  have  had  the  bills  taxed,  and 
claimed  these  costs ;  but  when  he  has  entered  into  an 
agreement  like  the  present  with  other  parties,  the  Court 
cannot  award  costs  of  taxation  either  against  the  attor- 
nies,  or  against  those  parties.  In  Lang  ford  v.  Nott  [a) 
the  Master  of  the  Rolls  thought  that  a  third  party  could 
not  even  have  the  bills  taxed.  And  supposing  that  this 
may  be  done  by  agreement,  still  the  costs  of  taxation  do 
not  follow,  as  a  consequence  of  such  agreement.  The 
words  of  the  statute,  2  G.  S.  c»  23.  s*  23.  are  evidently 
intended  to  confine  the  right  of  taxing  bills,  and  of  re- 
covering costs  on  taxation,  to  parties  standing  in  the 
relation  of  attorney  and  client.  [Lord  Denman  C.  J. 
The  words  seem  calculated  to  avoid  that  restriction. 
It  is  said  that  "  the  party  chargeable  by  such  bill,"  or 
"  any  other  person  in  that  behalf  authorized"  may  apply 
for  a  taxation.]  The  party  chargeable  is  the  person 
whom  the  attorney  has  a  right  to  charge.  \_Taunton  J. 
The  clause  does  not  say  "  chargeable  as  client."]  The 
party  "  chargeable  by  such  bill,"  is  the  client. 

(a)  1  Jac»  c^-  W*  291. 


Lord 
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Lord  Denman  C.  J.  The  case  is  a  little  embarrassed  1834. 
by  the  circumstance  of  the  bills  arising  in  cross  actions,  — — 

Sadt-er, 

but  we  may  consider  it  as  if  only  one  cause  had  been  in  against 
question.  By  the  compromise  agreed  to,  Sadler  was  to 
receive  10/.  from  Falfreyman^  Palfreyman  undertaking 
also  to  pay  the  bill  of  costs  of  Sadler*^  attornies.  The 
party  so  undertaking  became  chargeable  with  that  bill. 
Then,  unless  he  had  the  right  of  taxation,  he  would 
have  no  check  upon  the  attornies  of  the  other  party. 
One  security  which  the  statute  gives  against  the  attorney 
on  taxation  is,  that  if  the  bill  taxed  be  less  by  a  sixth 
part  than  the  bill  delivered,  the  attorney  is  to  pay  the 
costs  of  taxation.  Upon  reference  to  the  words  used  in 
the  statute  (his  Lordship  then  read  them),  I  can  see  no 
reason  why  the  parties,  against  whom  this  rule  has  been 
moved  for,  should  not  receive  the  costs  of  taxation ;  I 
think  they  fliU  within  the  express  words  of  the  clause 
which  gives  such  costs. 

LiTTLEDALE  J.  The  party,  in  this  case,  who  had  to 
pay  the  costs,  was  entitled  to  go  before  the  master  for 
the  purpose  of  having  them  reduced.  That  could  not 
be  done  without  expence;  and  if  the  reduction  amounted 
to  more  than  one  sixth,  the  expence  ought  to  be  paid  by 
the  attorney  who  delivered  the  bill.  It  makes  no  dif- 
ference to  him  whether  one  party  or  another  is  to  receive 
the  amount. 

Taunton  J.  The  express  direction  of  the  act  is, 
that  "  if  the  bill  taxed  be  less  by  a  sixth  part  than  the 
bill  delivered,  then  the  attorney  or  solicitor  is  to  pay  the 
costs  of  the  taxation."  There  could  be  no  question  that 
the  attornies  ought  to  pay;  the  only  doubt  raised  is,  who 
3  B  3  had 
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1834.      ^ad  the  right  to  receive.    I  cannot  see  why  Palfreyman 


and  the  parties  joined  with  him  in  this  case  are  not  to 


meaning  of  the  statute.  The  words  of  the  statute,  as  to 
the  taxation,  are,  "  the  party  or  parties  chargeable  hi) 
such  hillP  It  is  said  that  because  these  persons  are  not 
the  parties  to  whom,  the  bill  is  made  out,  they  are  not 
within  the  provision  of  the  statute.  But  when  they  en- 
tered into  an  agreement  to  pay  the  costs  as  between 
attorney  and  client,  they  had  a  right  to  see  that  the 
client  did  not  pay  more  to  the  attornies  than  was 
allowed  by  law ;  and  for  that  purpose  to  consider  their 
own  names  put  into  the  bill  in  place  of  that  of  the 
original  debtor,  and  themselves  as  the  parties  thereby 
chargeable.  I  do  not  rely  upon  the  v/ords  in  section  23, 
any  other  person  in  that  behalf  authorised,"  because  I 
think  they  simply  mean  persons  authorised  by  the  party 
chargeable  as  before  mentioned,  in  contradistinction  to 
that  party. 

Williams  J.  I  am  of  the  same  opinion.  The  attempt 
is  to  represent  Palfreyman  and  the  parties  joined  with 
him  as  strangers  to  this  transaction.  But  by  the  agree- 
ment of  compromise  they  became  immediately  interested 
in  the  question,  and  had  a  right  to  the  benefit  of  that 
inquiry  which  took  place. 


Sadler 
against 
Palfreyman. 


be  considered  as  the     parties  chargeable,"  within  the 


Rule  discharged. 
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Fenton  asrainst  Swallow,  Hayley,  and  Kilner,  Friday, 

^  June  5  th. 

COVENANT  by  the  clerk  to  the  trustees  for  putting  A  local  turn- 
pike act  im- 

into  execution  a  statute,  9  G.  4.  c.  Ixxxiii.,  for  posed  tolls 

111'  1       .       fo"*  every 

amending,  &c.  the  present  roads,  and  making  and  mam-  horse  drawing 
taining  certain  new  roads  between  the  towns  of  Bh^stal  otiLr  toUsupoa 
and  Huddersfield  in  the  county  of  YorJc  {a).    The  de-  Sng -It""' 
claration  alleged,  that,  by  an  indenture  of  the  26th  of  f,e°ai?y  \f t"if 
September  1833,  between  six  of  the  trustees  of  the  first  the  tolls  had  in 

any  one  day 
part,  been  paid  for 
the  passing  of 
any  horse,  such 

horse  should  on  that  day  be  permitted  to  repass  once  toll  free ;  but  enacted  that  the  tolls  for 
horses  drawing  any  stage-coach,  should  be  payable  every  time  of  passing.  The  trustees 
let  the  tolls,  with  power  to  collect  them  according  to  the  act,  and  subject  to  such  rules  and 
restrictions  as  should  be  made  by  the  trustees :  and  the  lessee  covenanted  with  the 
trustees,  to  permit  the  owners  of  stage-coaches,  waggons,  &c.  to  pass  in  the  following 
manner;  viz.,  horses  drawing  any  suck  carriage,  as  therein-before  mentioned,  to  be  re- 
spectively allowed  to  pass  along  the  road  on  payment  of  full  toll  going,  and  quarter  toll 
returning,  at  any  time  during  the  same  day. 

Horses  passed  through  a  gate,  drawing  a  stage-coach,  and  full  toll  was  paid  for  them  ; 
they  returned  the  same  day,  drawing  another  stage-coach,  and  the  lessee  exacted  full  toll; 
Held,  that  the  lessee  ought,  by  his  covenant,  to  have  demanded  quarter-toll  only. 

(a)  Local  and  personal,  public.  —  Sect.  12,  The  trustees,  or  any  per- 
son or  persons  appointed  or  authorised  by  the  said  trustees  or  their  lessees, 
are  authorised  and  empowered  to  demand  and  take  the  several  tolls  after 
mentioned,  at  each  and  every  of  the  respective  toll  gates,  turnpikes,  bars 
or  chains,  and  side  gates,  which  shall  be  continued  or  erected  by  virtue  of 
this  act,  and  on  every  day,  such  day  to  be  computed  from  twelve  of  the 
clock  at  night  to  twelve  of  the  clock  in  the  next  succeeding  night  (that 
is  to  say),  for  every  horse  or  other  beast  drawing  any  coach  .  .  .  stage- 
coach ....  or  other  such  carriage,  any  sum  not  exceeding  the  sum  of 

four  pence  halfpenny  for  every  horse,  &c.  laden  or  unladen, 

and  not  drawing,  the  sum  of  one  penny.  ,  .  . 

Sect.  ]5.  "  Provided  always,  and  be  it  further  enacted,  that  in  case  the 
tolls  hereby  authorised  to  be  taken  shall,  at  any  time  or  times,  on  any  one 
day  (to  be  computed  from  twelve  of  the  clock  at  night  to  twelve  of  the 
clock  in  the  next  succeeding  night)  have  been  paid  for  the  passing  of  any 
horse,  beast,  or  cattle,  through  any  such  toll  gate  or  toll  gates,  &c.  or 
chains,  such  horse,  beast,  or  cattle  shall,  upon  a  ticket,  denoting  the  pay- 

3  B  4  ment 
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1834.  part,  the  defendant  Swallow  of  the  second  part,  and  the 
'  three  defendants  of  the  third  part,  the  trustees  did  demise, 

Penton 

against      IcEse,  and  to  farm  let,  unto  the  defendant  Swallow,  his 

Swallow. 

executors  and  admmistrators,  all  and  singular  the  tolls 
arising,  &c.,  and  the  several  gates  situate,  &c.,  with  full 
power  and  authority  for  him,  the  said  Lti/ce  Swallow^  his 
executors  and  administrators,  and  such  person  or  per- 
sons as  he  or  they  should  authorise  or  appoint,  to  collect 
or  receive  the  said  tolls,  according  and  subject  to  the 
provisions  and  restrictions  of  the  said  act,  and  the  acts 
of  3  &  4  G.  4,  for  regulating  turnpike-roads,  or  any  or 
either  of  them,  and  under  and  subject  to  such  rules, 
orders,  restrictions,  variations,  and  regulations,  as  had 
been  or  should  at  any  time  or  times  thereafter  be  made, 
ordered,  or  agreed  upon  by  the  said  trustees,  for  the 
time  being,  of  the  said  turnpike-road,  pursuant  to  the 
powers  vested  in  them  in  and  by  the  said  acts,  or  any 
or  either  of  them ;  and  for  that  purpose  to  occupy  the 
toll-houses,  &c.  And  the  said  defendants  did  thereby 
for  themselves  jointly  and  severally  covenant,  promise, 
and  agree  to  and  with  the  said  trustees,  that  the  said 
Ijuke  Swallow  should  and  would  permit  the  owners  of 
stage-coaches,  waggons,  carts,  or  other  carriages,  carry- 
ing passengers  or  goods  for  hire  or  reward  on  the  said 
turnpike-roads  therein  mentioned,  and  their  drivers  and 


nient  thereof  on  that  day  being  produced,  be  permitted  to  repass  once 
toll-free,  through  the  same  toll  gate  or  toll  gates,  &c.  at  wliich  such  pay- 
ment or  payments  respectively  shall  have  been  made  at  any  time  or  times 
during  the  same  day  (to  be  computed  as  aforesaid)." 

Sect.  16.  "  Provided  also,  and  be  it  further  enacted,  that  the  tolls  hereby 
made  payable  for  or  in  respect  of  horses  or  beasts  drawing  any  stage- 
coach, diligence,  ....  or  stage  waggon,  or  other  stage  carriage  or  cart, 
conveying  passengers  or  goods  for  pay  or  reward,  shall  be  payable  and 
j»aid  every  time  of  passing  along  the  said  roads,  or  any  of  them." 

servants 
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servants  (except  all  post-chaises),  to  pass  in  the  following  1834'. 

manner  (that  is  to  say),  horses  or  beasts  dramming  any 

such  carriage  as  therein-hefore  rnentioned^  should  respect-  against 
,    1    1       11        T  1         ,  1  n  Swallow 

iveJy  be  allowed  to  pass  along  the  road  on  payment  of 
full  toll  going,  and  quarter  toll  returning,  at  each  toll- 
gate  upon  the  said  road,  at  any  time  during  the  same 
day,  instead  of  full  toll  both  ways ;  as  by  the  said  in- 
denture, &c.  The  declaration  then  alleged  an  entry  by 
the  defendant  Swallow,  and  a  performance  by  the  trus- 
tees of  all  covenants  on  their  part,  and  alleged  the  fol- 
lowing breach  of  the  above-mentioned  covenant  on  the 
part  of  the  defendants: — that  the  said  Luke  Swallow,  after 
the  making  of  the  said  indenture,  and  during  the  conti- 
nuance of  the  said  demise,  to  wit,  on  &c.,  and  on  each  of 
the  several  respective  days  between  that  day  and  Zx., 
demanded  and  took  from  one  Edward  Jackson,  then  and 
there  being  the  driver  of  a  certain  stage-coach,  carrying 
passengers  and  goods  for  hire  and  reward,  upon  one  of  • 
the  said  turnpike-roads  under  the  management  of  the 
said  trustees,  full  toll  going,  and  full  toll  returning, 
through  the  same  gate  upon  the  said  turnpike-road,  for 
and  in  respect  of  divers,  to  wit,  four  horses  drawing  the 
said  stage-coach  so  carrying  passengers  and  goods  for 
hire  as  aforesaid,  on  each  of  the  said  several  and  re- 
spective days  as  aforesaid,  instead  of  full  toll  going  and 
quarter  toll  only  returning,  as  in  the  said  covenant  men- 
tioned. 

Plea,  first,  non  est  factum ;  secondl}^,  that  the  said 
Luke  Swallow  did  not,  after  the  making  of  the  said 
indenture,  and  during  the  continuance  of  the  said 
demise,  demand  and  take  from  the  said  Edivard  Jack^ 
son,  then  and  there  being  the  driver  of  the  said  stage- 
coach carrying  passengers  and  goods  for  hire  and  re- 
ward 
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1834?,  ward  upon  one  of  the  said  turnpike-roads,  under  the 
^  management  of  the  trustees  as  aforesaid,  full  toll  going 

against       and  fuU  toll  returning  through  the  same  gate,  for  and  in 

Swallow. 

respect  of  the  said  horses  drawing  the  said  stage-coach 
so  carrying  passengers  and  goods  for  hire  as  afore- 
said, in  manner  and  form,  &c. ;  but,  on  the  contrary 
thereof,  he,  the  said  Lulce  Swallow,  then  and  there 
demanded  and  took  from  the  said  Edward  Jackson, 
so  being  the  driver,  &c.,  upon  the  said  turnpike-road, 
&c.,  full  toll  going;  and  because  the  said  horses  so 
drawing  the  said  stage-coach  as  in  the  said  declaration 
mentioned,  returned  the  same  day  with  a  different  stage- 
coach from  that  drawn  by  them  as  herein-before  men- 
tioned, he,  the  said  Luke  Swallow,  demanded  and  took 
frou  the  said  Edward  Jackson,  then  and  there  being  the 
driver  of  the  said  last  mentioned  stage-coach,  full  toll 
returning,  as  he  lawfully  might  for  the  cause  aforesaid. 
General  demurrer  and  joinder. 

Wightman  in  support  of  the  demurrer.  The  words  of 
the  covenant,  "  such  carriage  as  therein-before  men- 
tioned," refer  to  the  description  of  the  carriages  which 
precedes,  namely,  stage-coaches,  waggons,  carts,  or 
other  carriages,  carrying  passengers  or  goods  for  hire  or 
reward."  Therefore,  the  horses  returning  were  liable  to 
quarter  toll  only.    The  toll  is  on  the  horses  only.  In 


(fl)  In  the  course  of  the  argument,  Littledale  J.  expressed  a  doubt 
whether  the  pleadings  were  regular,  inasmuch  as  the  breach  laid  in  the 
declaration  appeared  to  be  the  taking  full  toll  going,  and  full  toll  return- 
ing, for  the  horses  drawing  the  same  coach ;  and  the  plea  stated  facts 
inconsistent  with  it,  but  did  not  tender  issue  on  the  breach.  This  ques- 
tion, however,  was  not  argued,  the  counsel  on  both  sides  agreeing  to  waive 
all  informalities,  and  to  discuss  the  question  on  the  merits. 

Niblett 
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NibleU  V,  Potto'w  (a),  two  acts  of  parliament  imposed  1834. 

certain  tolls  upon  horses  drawing  a  coach  or  waggon, 

and  others  upon  horses  not  drawing,  and  there  was  a  against 

S\VALLO^v. 

power  given  to  distrain  any  horse  or  any  carriage  upon 
which  toll  was  imposed;  and  afterwards  it  was  pro- 
vided that  no  person  should  be  obliged  to  pay  more 
than  once,  in  one  day,  in  respect  of  any  carriage  or 
any  Jiorse^  nor  in  respect  of  any  carriage  or  horse  em- 
ployed for  certain  purposes,  and  that  toll  should  not 
be  taken  from  any  person  for  the  same  horses  at  more 
than  one  toll-gate,  in  one  day.  It  was  held  that  the  toll 
was  imposed  on  the  horses  merely,  and  could  not  be 
taken  upon  a  horse  passing  a  gate  twice  on  the  same 
day  drawing  different  carriages.  In  Williams  v.  San- 
gar  (6),  an  act,  after  imposing  so  much  on  such  and  such 
carriages  drawn  by  so  many  horses,  and  so  much  on 
every  horse,  &c.,  provided  that  no  person  should  be 
subject  to  the  payment  of  toll  more  than  once  in  any 
one  day  for  passing  and  repassing  witJi  tlie  same  horse 
or  carriage  through  the  same  turnpike  ;  and  it  was  held, 
that  a  carriage  in  respect  of  which  toll  had  once  been 
paid,  was  not  liable  to  a  toll  on  the  same  day  at  the 
same  gate,  though  drawn  by  different  horses.  In  Gray  v. 
Shilling  (c),  an  act  imposed  tolls  on  carriages,  and  tolls 
on  horses  not  drawing;  and,  by  a  distinct  provision,  ex- 
empted persons  having  once  paid,  and  passing  a  second 
time,  mth  the  sa7ne  horse,  &c.,  on  the  same  day :  then 
another  act  repealed  the  toll  clause  of  the  former  act, 
and  imposed  tolls  on  horses  drawing  a  carriage,  and  tolls 
on  horses  not  drawing,  but  continued  the  provisions  of 
the  former  act  in  other  respects ;  and  it  was  held  that  no 

(a)  1  Bing.  N.  C.  81.  (b)  10  East,  66. 

(c)  2  £r.  ^  J3,  50. 

toll 
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1834.      toll  was  payable  in  respect  of  horses  passing  a  second 

time  with  a  different  carriage,  by  a  person  who  had  once 
Fenton  ,  .        ^  o  '    ^  r 

agai?ist      paid  for  passing  with  those  horses.  In  Norris  v.  Poate  («), 

Swallow, 

an  act  imposed  on  the  person  or  persons  attending  any 
carriage,  so  much  toll  for  every  horse  drawing  any 
coach ;  it  afterwards  provided  that  any  person  having  paid 
the  tolls  for  the  passing  of  any  catde  or  carriage,  should 
be  permitted  to  pass  toll  free,  during  the  same  day,  mth 
the  same  cattle^  or  carriage :  and  it  was  held  that  tolls 
were  not  payable  for  horses  passing  a  second  time  with 
a  different  coach  and  coachman.  In  Water Jwuse  v. 
Keen  (b),  the  exemption  was  not  allowed ;  but  there  the 
act,  after  imposing  tolls  upon  carriages,  and  tolls  upon 
horses  not  drawing,  provided  that  no  more  than  one  toll 
should  be  taken  from  any  person  for  passing  or  repassing 
with  the  same  horses  and  carriages ;  and  the  exemption 
was  claimed  by  a  person  passing  a  second  time  with 
fresh  horses,  but  the  same  carriage.  Again,  in  Loar^ 
ing  v.  Stone  {c\  the  Court  decided  against  an  exemp- 
tion: but,  in  that  case,  tolls  were  imposed  on  horses 
drawing,  and  on  horses  not  drawing,  and  the  exemption 
was  of  persons,  who,  having  once  passed  and  paid,  should 
pass  a  second  time  with  the  same  horses  and  carriages ; 
and  the  exemption  was  claimed  by  a  person,  who, 
though  he  had  passed  and  paid  on  the  same  day,  and 
was  repassing  with  the  same  horses,  was  driving  a  differ- 
ent coach.  In  the  present  case,  the  covenant  is  express, 
to  take  only  quarter  toll  on  horses  returning,  drawing 
such  carriage ;  and,  unless  the  defendant  can  shew  that 
such  carriage  means  the  same  carriage^  the  plaintiff  must 

(a)  5  JBmg.  41.  (p)  ^B,  ^  C.  200, 


recover. 
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recover.  If  there  be  an  ambiguity,  the  construction 
should  be  in  favour  of  the  public. 

Sir  G.  A,  Lemn,  in  support  of  the  plea.  The  word 
siicJi  means  the  same ;  if  not,  it  would  have  been  easy 
for  the  parties  to  use  the  words  of  the  same  description. 
In  Loaring  v.  Stone  {a)  the  words  imposing  the  toll  were 
the  same,  in  every  material  respect,  as  the  words  in  the 
covenant  here.  The  defendant  here  is  to  take  tolls 
subject  to  the  provisions  of  the  act.  Now  the  act,  after 
an  exempting  clause  for  a  second  passage  by  the  same 
horses,  provides  "  that  the  tolls  hereby  made  pay- 
able for  or  in  respect  of  horses  or  beasts  drawing  any 
stage-coach,  &c.,  shall  be  payable  and  paid  every  time 
of  passing  along  the  said  roads,"  &c.  The  trustees 
may,  indeed,  under  the  General  Turnpike  Act,  3  G.  4. 
c,  126.  s,  43.  (c)  reduce  the  toll,  but  they  have  not  here 
reduced  it,  as  to  different  stage-coaches. 
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Fenton 
against 
Swallow. 


Wightman  in  reply.  In  Loaring  v.  Stone  (a)  the  ex* 
empting  clause  had  the  words  "  with  the  same  horse,  or 


(a)  ^B.^C.  515.  (b)  Sect.  16, 

(c)  Which  enacts,  that  it  shall  be  lawful  for  the  trustees  or  commis^ 
sioners  under  any  turnpike  act,  in  case  no  power  or  effectual  power 
should  be  given  to  them  under  the  act  by  which  they  are  appointed,  and 
they  are  thereby  empowered,  at  a  meeting  to  be  held  for  that  purpose, 
(of  which  notice  is  to  be  given,  as  the  clause  particularly  directs,)  from 
time  to  time  to  lessen  and  reduce  all  or  any  of  the  tolls  granted  by  any 
of  the  said  respective  acts,  for  and  during  such  time  as  the  said  trustees 
or  commissioners  shall  think  proper  j  and  afterwards  at  any  meeting  to 
be  held  as  aforesaid,  from  time  to  time,  as  they  shall  see  occasion,  to 
advance  all  or  any  of  the  tolls,  so  lessened,  to  any  sum  or  sums  of  money 
not  exceeding  the  several  rates  granted  by  such  acts  of  parliament  and 
this  act  respectively. 


horses, 
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horses,  a7id  carriages and  in  Waterhouse  v.  Keen  [a]^ 
where  also  the  word  and  was  in  the  exempting  clause, 
the  Court  expressly  relied  upon  the  introduction  of 
that  word. 

Lord  DsNMAN  C.  J.  This  comes  before  us  as  a 
question  upon  a  breach  of  covenant.  The  covenant  is 
set  out.  (His  Lordship  here  read  the  covenant  as  set  out 
in  the  record,  the  breach,  and  the  plea.)  Now  let  us 
substitute  the  fact,  as  alleged  in  the  plea,  for  the  breach 
alleged  in  the  declaration,  and  see  whether  there  will 
then  appear  to  have  been  a  breach  of  covenant.  Looking 
at  the  covenant,  I  think  the  meaning  is  that  there  shall 
be  a  liability  to  only  quarter  toll,  in  the  case  of  horses, 
upon  which  toll  has  been  paid,  returning  in  the  same 
day,  drawing  carriages  of  the  same  description  as  those 
with  which  they  passed  through  before.     The  word 

such"  must  have  this  large  construction.  If  it  was 
meant  that  a  second  toll  should  be  imposed,  the  words 
are  not  sufficiently  strong  to  effectuate  the  intention. 
This  decision  will  not  clash  with  any  of  the  previous 
cases,  all  of  which  were  decided  upoa  their  own  circum- 
stances. In  Waterhouse  v.  Keen  {a\  the  Court  seem  to 
have  taken  our  view  of  the  case. 

LiTTLEDALE  J.  The  general  words  imposing  the 
tolls,  and  the  first  proviso,  if  taken  together  and  with- 
out reference  to  what  follows,  would  seem  to  prevent 
the  taking  of  a  second  toll  in  any  case  for  a  horse  pass- 
ing twice  on  the  same  day  :  for  the  toll  is  imposed  upon 
each  horse  drawing  a  coach ;  and  then  comes  a  proviso 

(a)  4  j?.  ^  C.  200.^ 

that 


1834. 

Fenton 
against 
Swallow. 


IN  THE  Fourth  Year  of  WILLIAM  IV.  731 

that  any  horse,  upon  which  toll  has  been  paid  once  in  1834. 
the  day,  shall  be  permitted  to  repass  once  toll  free.  ^ 

Fentox 

So  far,  there  is  no  limitation  of  the  exemption ;  the  against 
horse  may  be  led,  driven,  or  ridden,  or  may  be  ^^^^^o^' 
drawing  or  not  drawing.  Then  comes  a  proviso,  that 
the  tolls  payable  in  respect  of  horses  drawing  any 
stage-coach  shall  be  payable  every  time  of  passing  :  but 
under  the  General  Turnpike  Act,  3  G.  4.  c,  126. 
s.  4<3,  the  trustees  have  power  to  reduce  the  tolls ;  and 
this  power  is  general,  and  not  limited  to  horses  return- 
ing with  the  same  carriage.  Then,  by  the  regulations 
imposed  here,  the  toll  is  reduced  on  horses  return- 
ing; and  we  must  presume  that  the  covenant  is  in  pur- 
suance of  the  act.  The  question  then  arises,  whether 
such  carriage  means  the  same  carriage,  or,  generally,  a 
carriage  of  the  same  nature;  I  think  the  meaning 
is  not  confined  to  the  identical  carriage.  Therefore, 
upon  the  construction  of  the  act,  I  think  this  was  a 
case  under  the  first  clause  of  exemption  as  to  the  horses ; 
and  that  the  liability  imposed  by  the  subsequent  proviso 
is  reduced,  according  to  the  General  Turnpike  Act,  in 
the  case  of  horses  returning  on  the  same  day  with  a  car- 
riage of  the  same  description. 

Taunton  J.  Assuming  that  this  bargain  between  the 
trustees  and  the  defendant  is  in  conformity  with  the  local 
act,  and  construing  it  with  reference  to  the  act,  I  think,  as 
I  thought  upon  the  first  reading,  that  the  judgment  must 
be  for  the  plaintiff.  The  words  used  are  not  "  the  same 
carriage,''  but,  generally,  "  horses  drawing  any  such  car- 
riage— returning;  "  so  that  it  would  not  matter  whether 
the  carriage  were  the  same  or  different ;  and  the  defend- 
ant would,  in  either  case,  be  guilty  of  a  breach  of  covenant. 

That 
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.  1834. 

FfiNTON' 

against 
Swallow. 


That  was  my  first  impression.  In  the  course  of  the  argu- 
ment, I  doubted  the  propriety  of  my  original  opinion, 
and  thought  that  the  horses,  to  be  entitled  to  the  reduction, 
must  be  drawing  the  identical  carriage  which  they  had 
drawn  on  their  first  passing.  But  the  word  "  such  "  in 
general  means,  not  identical,  but  of  the  same  description, 
I  think  therefore  that  I  was  mistaken  in  considering  that 
"  such  "  ex  necessitate  must  mean  "  the  same."  The 
lessee  might  have  used  the  words  "  the  same,"  but  he 
has  not  done  so.  The  generality  of  the  covenant,  as  to 
horses  returning,  makes  it  unimportant  whether  they  are 
drawing  the  same  or  a  different  carriage  :  therefore,  the 
toll  was  to  be  reduced  in  this  case ;  and  there  has  been 
a  breach  of  the  covenant. 


Williams  J.  I  quite  agree  in  what  has  been  said. 
It  appears  to  me  that  this  case  was  under  the  exemption. 
The  language  of  the  covenant  is  "  any  such  carriage," 
not  "  the  same  carriage,"  which  was  probably  not  what 
the  covenantors  meant ;  at  any  rate  it  is  not  what  they 
have  said. 

Judgment  for  the  plaintiff. 
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1834.. 


Doe  on  the  several  Demises  of  William  Sweet-  ^''^'^'^^Jj^ 
LAND  and  Charity  Hill  against  Thomas 
Webber. 


ON  the  trial  of  this  ejectment  before  Park  X,  at  the  A  party  hav- 
ing, by  a  volun- 

Devonshire  Lent  assizes,  1832,  a  verdict  was  taken  tary  settlement 
by  consent  for  the  defendant,  subject  to  the  opinion  of  convey^ed^a^ay 
this  Court  on  a  special  case.  The  questions  raised  by  an  estat^eTafter- 
the  case  were,  first,  whether  a  certain  marriage  settle-  wards  executed 

'  '  o  a  mortgage  or 

the  same  estate. 
The  mortgagee. 


ment,  made  by  John  Hill  on  the  26th  of  May  1798, 
after  his  marriage,  was  or  was  not  invalid  as  acrainst  a  representing 

°  '  .  himself  as  a 

subsequent  purchaser  of  the  settled  premises  for  valu-  bona  fide  pur- 
able  consideration ;  secondly,  whether,  in  fact,  there  claimed  to  treat 
had  or  had  not  been  a  subsequent  purchase  for  value.  men^^sVold, 
The  judgment  of  the  Court  having  been  given  upon  the  ^  Ei'^^^c'4r. : 
second  question  only,  so  much  of  the  case  and  argu-  ^^^^^^^^H^  or 
ments  as  relates  to  the  first  is  omitted.  admissions, 

implied  or 

On  the  26th  of  May  1798,  John  Hill,  being  entitled  express,  of 

the  mortgagor, 

to  the  reversion  in  fee  of  Middle  Langford  (the  estate  in  made  after  he 

had  parted  with 

question  in  this  suit),  expectant  upon  the  life  of  Ann  his  interest  by 
Western,  demised  it  to  the  lessor  of  the  plaintiff,  William  were  not  ad-  ' 
Sweetland,  and  another  (since  deceased),  for   eighty  dence'oVbehalf 
years,  if  his  then  wife  Charitj/  Hill  (the  other  lessor  of  l['Xl!'l^her 
the  plaintiff)  should  so  lonff  live,  to  commence  after  the  ^'^^  ^^^^^^  °^ 

^  ^  to         7  the  mort- 

death  of  the  said  Ann  Western  and  himself,  in  trust  to  gagor,)to  shew 

that  money  had 

permit  her  to  receive  the  rents  for  her  own  use  for  so  actually  been 

1       1  ,  T  advanced  upon 

many  years  oi  the  term  as  she  should  live.  the  mortgage. 

By  indentures  of  lease  and  release  of  the  4th  and  5th 
Ki^  February  1803,  made  between  the  said  John  Hill  of 
the  one  part,  and  John  Wilcoch,  of  Exeter,  banker,  of 

Vol.  L  3  C  the 


CASES  IN  TRINITY  TERM 


1834.  the  other  ^parti  John  Hill,  in  consideration  of  the  monies 
'    7"      to  be  then  afterwards  advanced  by  the  said  John  WiU 

Doe  dera. 

SwEETLAND    cocJis,  conveved  the  premises  in  question  to  the  said 

against 

Webber.  J,  W*  and  his  heirs,  in  trust  to  sell  the  same  after  giving 
six  months'  notice  to  the  said  John  Hill,  if  the  debt 
should  not  exceed  800/.,  and  one  month's  notice  if  it 
should  exceed  that  sum ;  and  to  pay  himself,  out  of  the 
proceeds  of  the  sale,  such  sum  or  sums  of  money  as 
should  be  due  to  him  J»  W,,  from  Hill,  rendering  the 
surplus,  &c. ;  and  if  payment  should  be  made  before  the 
notice  expired,  to  re-convey,  &c.  No  money  was  ad- 
vanced to  Hill  at  the  time  of  the  execution  of  this  deed. 
The  only  evidence  given  at  the  trial  of  any  monies 
being  at  any  time  advanced  by  Wilcoch  to  Hill,  or  of 
any  debt  existing  from  Hill  to  Wilcoch,  was  the  follow- 
ing, which  was  received  by  the  learned  Judge,  subject 
to  the  opinion  of  the  Court  on  its  admissibility. 

A  copy  of  a  notice  from  Wilcoch  was  read,  bearing 
date  the  2d  of  February  1804<,  and  addressed  to  Hill, 
which,  after  reciting  the  above  indentures,  proceeded  in 
these  words  :  — «  "  And  whereas  there  is  now  due  and 
owing  from  the  said  John  Hill  to  the  said  John  WiU 
coch  the  sum  of  900/.  and  upwards,  now  I,  the  said 
J.  W,,  pursuant  to  the  power  given  me  by  the  said  in 
part  recited  indentures,  and  in  exercise  thereof,  do 
hereby  give  you  notice,  that  I  shall,  from  and  after  the 
expiration  of  one  calendar  month  from  the  date  hereof, 
absolutely  sell  and  dispose  of  the  said  recited  messuage, 
&c.,  so  vested  in  me  for  that  purpose  by  the  said  recited 
indentures.  —  John  WilcochJ^  {a) 

(a)  A  duplicate  of  this  notice  was  given  in  evidence,  the  admissibility 
of  which  was  disputed,  but  the  objection  was  not  insisted  upon, 

Mr. 
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Mr.  Pidsley,  the  attorney  who  prepared  the  mort-  1834. 
gage,  stated  that,  after  the  notice  had  been  so  left,  John 

Doe  dem. 

Hill  and  his  brother  came  to  him  in  consequence,  and  Sweetland 
requested  him  to  interfere  with  Wilcocks  not  to  sell  the  "Webber, 
property,  the  brother  promising  to  pay  off  the  debt. 
John  Hill  did  not  say  that  the  money  had  not  been 
advanced.  The  brother  paid  100^.  towards  it.  Mr. 
Pidsleij  also  stated  that,  when  the  security  from  Hill 
to  Wilcocks  was  prepared  and  executed,  he  had  no  in- 
timation of  any  m.arriage  setdement. 

A  commission  of  bankrupt,  dated  the  14th  of  Septem- 
her  1804,  against  the  said  John  Hill,  was  put  in;  and  it 
was  proved  that  Hill,  in  his  last  examination  under 
that  commission,  on  the  1st  of  December  1804,  stated, 
amongst  other  things,  as  follows  :  — < 

I  was  entitled"  (in  1798)  "  to  the  reversion  in  fee 
of  an  estate  called  Little  Langford,  situate,  &c.  This 
estate,  by  certain  indentures,  &c.,  I  conveyed  to  John 
Wilcoc/is,  of  &c.,  in  trust  for  sale  on  his  advancing  me 
800/.  thereon,  which  I  conceive  to  be  not  much  less 
than  the  value  thereof.  I  understand  some  doubts  have 
arisen  as  to  the  validity  of  this  conveyance  to  Mr.  Wil" 
cocks  s  but  whether  they  are  well  or  ill  founded  I  can- 
not say.  I  had  notice  from  Mr.  Wilcocks,  bearing  date 
the  2d  day  of  February  1804,  that,  in  default  of  pay- 
ment of  the  said  sum  of  800/.  and  interest  within  one 
calendar  month  from  the  date  of  such  notice,  he  would 
proceed  to  sale,  but  which  said  estate,  I  apprehend,  has 
not  been  sold.  The  debts  I  now  justly  owe  amount  to 
about  700/." 

It  was  proved  that,  in  Fehruarij  1804,  while  Hill 
continued  to  bank  with  John  WilcocJcs  and  Co.,  his 
account  with  that  firm  was  made  oatj  and  transmitted 
3  C  2  to 
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1834'.  to  his  brother,  William  Western  Hill,  in  a  letter  signed 
■  ill  the  name  of  the  firm,  which  was  as  follows  :  — 

Doe  dem. 

"  Sir, 

Webber.  "  Mr.  PidslcT/  this  day  informed  us  that  you  will 
pay  us  the  amount  of  money  that  we  have  advanced 
your  brother  John,  if  we  will  omit  selling  Langford, 
but  that  you  cannot  engage  to  pay  it  in  less  than  three 
months.  We  understand  three  months  from  the  date 
of  the  notice  we  gave  him.  The  present  is  to  inform 
you  that  we  are  willing  to  oblige  you,  provided  you 
pay  us  100/.  towards  the  said  debt,  on  or  before  the 
24th  instant. — We  are,"  &c. 

"  P.  S.  The  balance  due  to  us,  with  interest  up  to  the 
24?th  of  DecemheVy  902Z.  85.  M.,  as  per  account  delivered 
to  Mr.  HilU' 

W.  W,  Hill,  who  produced  this  letter,  said  he  had  no 
doubt  he  saw  his  brother,  but  would  not  say  that  he  had 
communicated  the  letter  or  the  state  of  the  account  to 
him;  he  stated,  however,  that  he  did  himself  offer  to 
the  bank  to  pay  off  the  demand  by  instalments,  and  that 
he  paid  lOOZ.  of  the  mortgage  debt. 

It  was  objected  at  the  trial  that  the  declarations  of  John 
Hill  made  after  the  execution  of  the  marriage  settlement, 
his  examination,  the  letter  of  the  bankers  to  W,  JV.  Hilly 
and  the  proposals  of  W.  W.  Hill  to  them,  were  not  ad- 
missible as  evidence  against  the  lessors  of  the  plaintiff, 
to  prove  the  existence  of  a  debt  from  John  Hill  to  John 
Wilcocks, 

John  Hill  died  in  1817,  leaving  the  said  Charity  Hilly 
one  of  the  lessors  of  the  plaintiff)  him  surviving.  Aim 
Western,  \hQ  tenant  for  life,  died  on  the  8th  of  June  1831. 
The  defendant  Webber  was  tenant  to  a  party  claiming 
under  the  mortgage  o(  Febrziar?/  5th,  1803, 

The 
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The  questions  for  the  opinion  of  the  Court  were,  first, 
whether  the  lessors  of  the  plaintiff,  claiming  under  the 
settlement  of  the  21st  of  May  1798,  were,  on  the  facts 
above  stated,  entitled  to  recover.  Secondly,  whether 
the  evidence  objected  to  was  admissible,  and  whether 
there  was  legal  evidence  of  any  debt  being  due  from 
John  Hill  to  John  Wilcocks  under  the  mortgage  of  the 
5th  of  February  1803,  or  of  there  being  any  valuable 
consideration  for  that  deed.  A  verdict  was  to  be  en- 
tered for  the  lessors  of  the  plaintiff,  or  the  verdict  for 
the  defendant  to  stand,  accordingly, 

Follett  for  the  plaintiff.  It  is  admitted  that  a  mort- 
gagee advancing  money  is  pro  tanto  a  purchaser  for  a 
valuable  consideration.  But  here  there  is  no  proof  of 
the  advance  of  money.  The  statement  of  the  consider- 
ation in  the  mortgage  deed  of  1803  cannot  be  re- 
ceived as  evidence  of  that  fact;  and,  if  admissible,  it 
would  not  shew  the  fact.  For  it  is  to  the  effect  only 
that  monies  are  to  be  afterwards  advanced.  Again,  the 
admission  made  by  Joh7i  Hill^  after  the  conveyance,  is 
not  evidence  to  shew  the  fact  of  valuable  consideration 
having  passed :  a  party  cannot,  by  admission,  make 
good  a  conveyance,  so  as  to  defeat  a  settlement  by 
which,  antecedently  to  the  admission,  his  interest  has 
passed.  Flad  the  admission  been  made  before  the 
settlement,  the  lessors  of  the  plaintiff,  as  they  claim 
under  John  Ilill^  might  be  bound  by  it;  but  such  a 
declaration,  made  after  his  interest  is  gone,  has  no 
longer  the  character  of  an  admission.  Thus,  a  declar- 
ation of  a  party  to  a  bill  of  exchange,  made  after  pass- 
ing the  bill,  is  not  receivable  as  an  admission  to  defeat 
it ;  this  was  the  opinion  of  the  Courts  both  of  King's 
3  C  3  '  Bench 


1834. 
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Bench  and  Common  Pleas,  though  there  appears  some 
difference  of  opinion  as  to  the  admission  of  a  party 
made  while  holding,  {a)  The  notice  from  Wilcocks  is 
insisted  upon  as  proof  of  a  claim  acquiesced  in  by  John 
Hill;  but  such  acquiescence  must  stand  on  the  same 
footing  as  the  admission.  The  same  may  be  said  of 
JoJm  HilVs  examination  under  the  commission ;  and 
the  letter  to  W,  W,  Hill  would  carry  the  matter  no 
further,  even  if  the  knowledge  of  it  were  brought  home 
to  John  Hill, 

Cwwder  contra.  The  objection  to  the  verdict  is,  that 
the  declarations  or  admissions  of  Hill  are  not  evidence, 
by  reason  of  his  having  executed  the  conveyance  of  1798. 
According  to  the  same  argument,  if  followed  up,  the 
deed  which  he  executed  afterwards  {in  1803)  would  be 
no  evidence  at  all  for  the  party  to  whom  the  conveyance 
in  that  deed  was  made,  and  the  statute  27  Eliz,  c,  4., 
would  be  so  far  nullified.  The  ground  on  which  a  vo- 
luntary conveyance  has  been  held  void  by  the  statute  as 
against  a  purchaser  for  value,  even  with  notice,  is,  that 
such  conveyance  is  considered  to  be  fraudulent ;  and  if 
the  conveyance  was  a  fraud  upon  a  bona  fide  purchaser, 
can  it  be  said  that  any  thing  subsequently  done  or  stated 
by  the  party  committing  such  fraud  shall  not  be  evi- 
dence in  the  purchaser's  favour  ?  The  case  is  different 
from  that  of  a  party  to  a  bill  of  exchange,  whose  interest 
is  gone,  because  there  no  fraud  is  imputed.  [Littledale  J. 
The  fraud  here  is  only  such  in  a  legal  point  of  view, 

{a)  See  Pocock  v.  Billings,  R.  ^  IL  127.,  2  Bing.  269.  Shaw  v.  Broome, 
in  note  to  Smith  v.  De  Wruitz,  B,  ^  M,  213.  S.  C.  4jD.  4;  R.  730. 
Barough  v.  }Fhi^e,  4  J?.  ^  Cr,  523.    See  p,  116.,  ante,  in  Woolimy  v. 

as 
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as  against  creditors  or  subsequent  purchasers.    Lord  1834, 
Denman  C.  J.    The  settlement  may  be  fraudulent  or 

Doe  dem, 

may  not;  can  the  declarations  of  the  settlor,  after  he  Sweztland 
had  parted  with  his  interest,  be  received  to  shew  what  Webber, 
the  character  of  the  settlement  was  ?]  If  he  received 
money  in  consideration  of  the  second  conveyance,  the  first 
is  bad  as  against  the  subsequent  purchaser.  Proof  that 
the  conveyance  of  1803  was  made  for  value,  would  shew 
that  HilVs  interest  in  the  property  was  not  divested  by 
the  settlement  of  1798.  If  his  act  or  admission  is  not 
evidence  to  shew  that  he  did  receive  value,  neither  is  it 
evidence  to  shew  that  he  executed  the  latter  conveyance 
at  all ;  and  then  the  first  is  not  shaken.  [Lord  Den-- 
man  C.  J.  The  act  of  executing  the  conveyance  is  evi- 
dence, but  declarations  made  by  the  party  after  having 
(as  far  as  appears  in  proof)  passed  away  his  interest 
by  the  settlement,  stand  on  a  very  different  ground.] 
They  are  part  of  the  res  gestae,  and  are  to  be  con- 
sidered, not  as  mere  statements  by  Hill^  but  as  a  part  of 
his  conduct  through  the  transaction.  Even  his  execu- 
tion of  the  deed  is  only  one  of  the  acts  which  form  that 
course  of  conduct,  and  which  mnst  be  taken  into  con- 
sideration, though  operating  in  derogation  of  his  own 
former  deed.  The  facts  clearly  lead  to  the  inference 
that  value  was  received  for  the  conveyance  in  1803. 
(He  then  proceeded  to  observe  upon  the  facts  stated 
in  the  case.)  The  declarations  of  Hill  are  those  of  a 
person  unaffected  by  any  view  of  advantage  in  making 
them.  It  may  be  said,  that  by  avoiding  the  settlement 
his  estate  (subject  to  the  mortgage)  was  enlarged ;  but 
the  settlement  would  at  all  events  be  good,  except  against 
a  bon^  fide  purchaser.    His  advantage  would  have  lain 

3  C  4  (if 
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1834'.      (if  on  either  side)  in  denying  the  receipt  of  any  money 
'      from  Wilcoch, 

Doe  dem. 

SWEETCAKD 

"W^bbeL  Lord  Denman  C.  J.  I  think  it  is  clear  that  there  was 
no  evidence  to  go  to  the  jury,  of  any  advance  of  money 
to  John  Hill  by  Wilcocks  the  mortgagee.  The  settlement 
of  1798  was  good,  unless  shewn  to  be  void  under  the 
statute  27  Eliz,  c,  4,  and  that  could  only  be  by  legitimate 
proof  that,  on  the  subsequent  conveyance,  the  purchaser 
actually  advanced  the  money.  The  proof  here  given 
amounts  at  most  only  to  declarations  by  Hill  that  he 
had  received  money  from  WilcocJcs.  But  it  is  clear  that 
a  person  who  has  parted  with  his  interest  in  property  is 
not  to  divest  the  right  of  another  claiming  under  him 
by  any  statement  which  he  may  choose  to  make.  The 
payment  made  by  the  brother  does  certainly  give  to 
what  passed  the  appearance  of  a  bona  fide  transaction ; 
but  even  this  it  would  be  dangerous  to  rely  upon ;  and 
it  could  be  evidence  only  by  reference  to  the  conduct  of 
Hill  himself,  and  that  not  a  part  of  his  conduct  imme- 
diately connected  with  a  receipt  of  money  from  the 
mortgagee.  Mr.  Crowder  is  obliged  to  contend  that  the 
declarations  of  Hill  are  admissible,  as  being  those  of  a 
disinterested  party ;  but  I  know  of  no  case  which  sup- 
ports such  a  principle,  and  it  would  go  very  far  towards 
removing  the  necessity  of  evidence  being  given  on  oath. 
Mere  want  of  interest,  not  coupled  with  other  circum- 
stances, has  never,  as  far  as  I  know,  been  held  a  ground 
for  admitting  declarations  as  evidence;  nor,  if  it  were  so, 
is  it  clear  that  the  party  making  these  declarations  was 
without  interest  in  their  result. 


Little- 
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LiTTLEDALE  J.  The  evidence  in  question  might  have 
been  good  as  against  Hill  himself,  but  cannot  be  admit- 
ted to  affect  the  interest  of  third  persons  under  this  set- 
tlement. For  that  purpose,  there  should  have  been 
proofs  of  an  actual  advance  of  money  by  the  mortgagee  to 
Hill,  The  payment  by  the  brother,  and  the  other  facts 
proved  as  to  him,  amount  to  nothing  more,  ultimately, 
than  evidence  oi  Hill's  declarations.  It  does  not  follow 
from  the  payment  of  100/.  that  any  further  sum  had  ever 
been  advanced ;  and  if  the  only  sum  ever  advanced  was 
paid  off,  the  mortgagee  would  no  longer  stand  in  the 
situation  of  a  purchaser  for  valuable  consideration,  as 
against  whom  a  prior  voluntary  settlement  would  be 
void, 

Taunton  J.  The  defendant's  case  rests,  not  upon 
plain  straightforward  evidence  of  money  having  been 
advanced  upon  the  mortgage,  but  on  declarations  made 
by  a  husband  after  executing  a  marriage  settlement,  and 
adduced  for  the  purpose  of  cutting  down  the  right  ac- 
quired under  that  settlement,  in  favour  of  the  person 
whom  he  now  treats  as  a  mortgagee  for  value.  I  am  of 
opinion  that  he,  having  parted  with  his  interest  by  the 
settlement,  was  not  competent  to  cut  down  that  settle- 
ment by  his  declarations  afterwards  made.  It  is  not  for 
us  to  decide  what  should  have  been  the  effect  of  the 
evidence  if  admitted ;  it  is  sufficient  to  say  that,  as  the 
case  stands,  there  is  no  proof,  satisfactory  to  my  mind,  ^ 
of  a  debt  due  to  Wilcoch,  or  of  any  value  given  for  the 
mortgage.  Whether  a  jury  would  have  thought  other- 
wise it  is  not  necessary  to  consider. 
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Williams  J.  I  agree  in  thinking  that  there  is  not 
evidence  enough  to  prove  that  WilcocJcs  was  a  purchaser 
for  value.  Whether,  after  rejecting  the  evidence  which 
was  inadmissible,  the  remnant  left  would  have  been 
sufficient  to  satisfy  a  jury,  it  is  not  for  us  to  say.  It 
appears  to  me  that  the  declarations  of  Hill  were  clearly 
not  receivable.  Some  of  them  were  made  on  his  examin- 
ation before  the  commissioners ;  but  I  am  not  aware 
that  they  are,  on  that  account,  distinguishable  from  the 
rest.  Then,  if  we  reject  these  declarations,  the  solitary 
fact  which  remains,  of  lOOZ.  having  been  paid  to  Wilcoclcs 
on  account  of  Hill^  is  not,  I  think,  sufficient  legal  evi- 
dence of  the  debt  insisted  upon,  to  support  this  mort- 
gage against  the  previous  settlement 

Judgment  for  the  Plaintiff. 


Monday^ 
June  9th. 
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^^SSUMPSIT  by  the  plaintiffs  as  payees  of  a  joint  and 
several  promissory  note  made  by  the  defendant,  and 
by  John  Hoskhis  Skearma?i,  Thomas  Shearman^  and  James 
Wheeler,  Pleas :  First,  non-assumpsit ;  secondly,  the 
statute  of  limitations.  On  the  trial  before  Littledale  J. 
at  the  last  Nottingham  Lent  assizes,  the  making  of  the 
note  by  the  defendant  was  proved,  and  the  only  question 
arose  upon  the  statute.  The  note  was  dated  12th 
July  1824^,  and  was  payable  on  demand.    To  take  the 

limitations;  i         i  •     -/v  i  i 

and  at  the  trial  case  out  oi  the  Statute,  the  plamtiiTS  proved  that  a 

it  was  proved, 
to  take  the  case 

out  of  the  statute,  that  a  person  named  S.  had  made  payments  on  the  note.  Evidence,  but 
not  that  of  the  subscribing  witness,  was  offered  to  shew  that  ths  name  S.  on  the  note  was 
the  hand-writing  of  the  party  who  made  the  payments : 

Held,  that  this  could  not  be  proved  without  cilling  the  subscribing  witness,  and  that 
without  such  proof  there  was  no  prima  facie  case  in  answer  to  the  plea. 

person 


A  joint  and 
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pefson  named  Thomas  Shearman  had  paid  a  part  of  the 
principal  and  interest  due  on  the  note,  within  six  years 
of  the  commencement  of  the  action.  The  plaintiffs' 
counsel  then  proposed  to  prove  that  the  signature  of 
Thomas  Shearman  to  the  note  was  in  the  handwriting  of 
the  person  who  had  made  the  payment ;  to  which  the 
defendant's  counsel  objected,  as  there  was  a  subscribing 
witness  to  Thomas  Shearman^s  signature  of  the  note,  who 
was  not  called.  To  meet  this  objection,  it  was  proved 
that  the  signature  "  Thomas  Shearma7i"  was  on  the  note 
before  the  defendant  signed  it ;  and  that  the  defendant 
and  Wheeler  had  executed  the  note  as  sureties  to  the 
two  Shearmans^  whose  names  were  on  the  note.  The 
learned  Judge  expressed  an  opinion  that  the  evidence 
did  not  shew,  prim^  facie,  that  the  payment  had  been 
made  by  a  party  to  the  note ;  but  he  directed  a  verdict 
for  the  plaintiffs,  giving  leave  to  move  to  enter  a  non- 
suit. N,  E,  Clarke  obtained  a  rule  acccordingly  in 
Easter  term  last. 

Whitehurst  now  shewed  cause.  The  defendant  is  not 
entitled  to  dispute  the  fact  that  Thomas  Shearman  was  a 
party  to  the  note ;  and  then  the  case  is  within  the  prin- 
ciple of  Whitcomb  v.  Whiting  [a)  and  other  decisions  of 
the  same  class.  The  defendant,  having  signed  the  note  as 
surety,  has,  in  effect,  subscribed  his  name  to  a  represen- 
tation that  Thomas  Shearman  was  indebted ;  he  is  there- 
fore estopped  from  disputing  that  Shearman  was  indebted, 
or  that  he  might  act  (as  by  making  payments)  in  respect 
of  the  note.  And  his  signature,  following  that  of 
Thomas  Shearman^  is  equivalent  to  a  representation  that 

(a)  1  Doug.  652.    See  Bew  v.  Fettet,  ante,  196. 

the 
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1834*  the  latter  is  genuine.  If  the  facts  do  not  amount  to  an 
\^  estoppel,  they  are  at  least  conclusive  evidence  against 

against      the  defendant. 

Porter. 

T/ie  Court:  (a),  stopping  N,  E,  Clarice,  who  was  to 
have  supported  the  rule^  made  it 

Absolute, 

(a)  Lord  Denman  C.  J.,  Littledale,  Tauntorii  and  Williams  Jn, 


funfZi  ^^^^^  against  The  Inhabitants  of  the  Town- 

ships of  BONDGATE  in  AUCKLAND,  NeWGATE 

in  Auckland,  and  the  Borough  of  Auck- 
land. 

The  rated  in-    tNDICTMENT  for  non-repair  of  a  highway.  The 

habitants  of  a  X 

district  indicted      indictment  averred,  that  from  time  whereof  &c., 

for  non-repair  i       ^  •  ^  •  o      i  •  i 

of  a  highway,  there  was  and  yet  is  a  certam  common  &c.  highway  m 
dereTcom-'  the  town  of  Bisliop  Auckland^  in  the  parish  of  St,  An- 
patent  wit-       ^      AucUand,  called  The  Market  Place,  used  for  all 

nesses  for  the  '  ' 

defence  by       g^^^     „q  ^^.^  jj^^-Q  ^lh^.  from  Several  other  common  8cc. 

slat.  54  G,  3,  » 

c.  170.  s.  9.      highways,  in  the  town  of  Bishop  Auckland  aforesaid,  in 

An  indict-  " 

ment  charged  the  parish  of  St.  Afidrcw  Auckland  aforesaid  (which 

habUants  of  the  last-mentioued  highways  were  named  in  the  indictment, 

^'^nd^a^e'm  but  not  set  out  by  termini);  and  that  certain  parts  of 

mw-nie  in  ^^^^  ^^^^  highway  called  &c.,  situate  in  the  town  See, 

thrborougiTof  parish  &c.,  (as  before)  that  is  to  say,  (the  indict- 

Auckland,  in  ment  then  set  out  several  parts  by  their  termini  and 

the  parish  of 
Su  Andrew 
Aucklandj 

were  immemorially  liable  to  repair  a  highway  in  the  town  of  Bishop  AucJdand,  in  the 
parish  of  St>  Andrew  Auckland,  and  no  consideration  was  laid :  Held  bad,  in  arrest  of 
judgment,  as  not  shewing  that  the  highway  was  within  the  defendants'  district: 

Held,  to  be  no  objection,  that  the  inhabitants  of  the  three  townships  were  charged 
conjointly. 

situation. 
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situation,  all  the  termini,  as  well  as  the  several  parts 
themselves,  being  laid  to  be  in  the  town  of  Bishop 
Auckland,  in  the  parish  of  St,  Andrew  Auckland)  on  &c., 
and  continually  afterwards  until  &c.,  in  the  town  of 
Bishop  Auckland  aforesaid,  in  the  parish  of  St,  Andrew 
Auckland  aforesaid,  were  ruinous  &c.  for  want  &c. ; 
and  that  the  inhabitants  of  the  townships  of  Bondgate 
in  Auckland,  Newgate  in  Auckland,  and  the  borough  of 
Auckland,  in  the  parish  of  St,  Andrew  Auckland  afore- 
said, from  time  whereof  &c.,  had  repaired  &c.,  and 
still  ought  &c. ;  and  that  the  said  inhabitants  had  not 
yet  repaired  the  same.  On  the  trial  before  Alderson  J., 
at  the  last  Spring  assizes  for  Durham  [a),  the  defendants 
called  as  witnesses  certain  rated  inhabitants  of  the 
several  townships,  who  were  objected  to  as  incom- 
petent by  reason  of  interest:  and  the  learned  Judge 
held  their  evidence  to  be  inadmissible.  A  verdict  of 
guilty  was  found. 


1834. 

The  Kino 
against 

The  Inhabit- 
ants of 
Bishop 

Auckland. 


Alexander  moved,  in  Easter  term  last  {April  15th)  {a\ 
for  a  rule  to  shew  cause  why  a  new  trial  should  not  be 
had,  on  the  ground  of  the  rejection  of  the  evidence,  or 
why  judgment  should  not  be  arrested.  With  respect  to 
the  evidence,  the  stat.  54  G,  3.  c*  170.  s,  9.  provides  that 
no  inhabitant,  or  person  rated  or  liable  to  be  rated  to 
any  rates  or  cesses  of  any  district,  parish,  township,  or 
hamlet,  shall  be  deemed  and  taken  to  be,  by  reason 
thereof,  an  incompetent  witness  for  or  against  such  dis- 
trict, parish,  township,  or  hamlet,  in  any  matter  relating 
to  such  rates  or  cesses,  or  to  the  boundary  between  such 

(fl)  See  S.  C,  at  N.  P.  ]  M,  ^  Rob.  287.  note  (d). 

{b)  Before  Lord  JOenman  C,  J.,  Farhe,  LUUedale,  and  PattesQU  Js. 


district, 
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district,  parish,  township,  or  hamlet  and  any  adjoining 
district,  parish,  township,  or  hamlet.  In  Marsden  v. 
Stansfield  (a),  it  was  held  that  an  occupant  of  rateable 
property  within  a  chapelry  was  a  competent  witness  to 
prove  the  affirmative  of  an  issue  whether  a  particular 
messuage  was  within  the  chapelry ;  and  Bayley  J.  then 
put  the  decision,  not  merely  upon  the  ground  of  its  not 
being  distinctly  shewn  that  the  plaintiff,  on  the  balance 
of  advantage  and  disadvantage,  was  interested  to  estab- 
lish the  affirmative,  but  also  on  the  ground  that  the 
statute  was  applicable,  the  question  relating  to  the  rates 
and  cesses  of  the  district,  and  to  the  boundary  between 
it  and  the  adjoining  district.  That  applies  to  the 
present  case;  and  the  interest  here  is  not  stronger 
than  it  was  in  Marsden  v.  Stansfield  [a).  In  Reoj  v. 
Hayman  {h)  and  Heiidehourck  v.  Langton  (c),  rated  inha- 
bitants were  admitted  as  witnesses,  on  questions  relating 
to  the  highways,  who  were  as  much  interested  in  the 
event  as  the  witnesses  here  rejected.  It  is  true  that,  in 
Oocenden  v.  Palmer  {d\  a  rate  payer  within  a  parish  was 
held  incompetent  to  prove  the  affirmative  of  an  issue 
whether  there  was  a  custom  in  that  parish  that  persons, 
whose  duty  it  was  to  amend  the  highways  in  the  parish, 
should  have  the  right  of  taking  certain  materials  from 
a  close  of  the  plaintiff.  But  Lord  Tenterden's  judgment 
there  turned  on  the  particular  nature  of  the  question,  as 
not  appearing  properly  and  strictly  to  relate  to  rates  or 
cesses  of  the  parish.  IParke  J.  The  language  of  that 
judgment  appears  to  me  to  be  applicable  to  the  present 
case.]    Then  as  to  the  indictment.    First,  it  does  not 


(a)  7  JB.4:C.  815.  (b)  IM.^M.  401. 

(c)  IM.^M,  402.  note  (6).    ^S*.  C,  not  ^.  P.,  10  B*  §;  C  546. 

{d)  2  £.  4;  Ad,  236. 

shew 
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shew  that  the  highways  are  within  the  townships  in- 
dicted, but  only  that  they  are  within  the  town  of  Bishop 
Auckland  in  the  parish  of  St.  Andrew  Auckland,  That 
being  so,  the  indictment  is  bad  for  want  of  alleging  a 
consideration  for  the  duty  to  be  thrown  on  the  defend- 
ants ;  Rex  V.  St,  Giles ,  Cambridge  [a).  That  case  was 
recognized  as  law  in  Bex  v.  Ecclesfield  {h)  (where  it  was 
held  that  a  consideration  need  not  be  shewn  for  a  cus- 
tom that  the  inhabitants  of  a  district  in  a  parish  should 
repair  all  roads  in  that  district),  and  in  Hex  v.  Ma^ 
chynlleth  (c),  which  is  a  case  closely  resembling  the 
present.  Secondly,  the  indictment  is  bad,  for  charging 
three  townships  conjointly ;  since,  if  all  be  liable,  it  is 
the  separate  neglect  of  each.  This  objection  was  taken, 
but  was  not  determined  upon,  in  Rex  v.  Machynlleth  (c). 
[Littledale  J,  I  cannot  see  that  there  is  any  thing  in 
this  last  objection.  —  Lord  Denman  C.  J.  We  will  con- 
sider of  the  other  objections.] 

Cur,  adv,  mlt. 

In  the  same  term  {April  17th),  the  Court  refused  the 
rule  for  a  new  trial,  and  granted  a  rule  nisi  for  arresting 
the  judgment  on  the  first  objection  to  the  indictment. 

Cresswell  now  shewed  cause.  After  verdict,  the 
Court  will  support  the  judgment,  unless  it  clearly  ap- 
pear that  the  defendants  could  not  be  liable.  The  jury 
must  have  been  satisfied  with  the  proof  of  the  liability : 
the  motion  in  arrest  of  judgment  admits  that  all  was 
proved  which  could  be  proved  on  the  issue  joined  ;  and 
this  is  the  principle  upon  which  the  Courts  always 
refuse  an  application  for  a  new  trial  after  a  motion  in 

(a)  5  Jf.  ^  5".  260.  (6)  1      ^  AU*  348. 

(c)  2^.  ^C.  16^. 

arrest 


1834. 


The  King 
against 
The  Inhabit- 
ants  of 
Bishop 
Auckland, 
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agninst 

The  Inhabit- 
ants of 
Bishop 

Auckland. 


arrest  of  judgment  has  been  disposed  of.  In  the  pre- 
sent case,  enough  appears  to  support  the  judgment. 
The  argument  on  the  other  side  must  assume  that  the 
town  of  Bishop  Auckland  cannot  possibly  be  identical 
with  the  district  consisting  of  the  townships  of  Bondgate 
in  Auckland^  Newgate  in  Auckland,  and  the  borough  of 
Auckland*  Rex  v.  Ganilingay  [a\  which  may  appear  to 
be  in  favour  of  the  defendants,  is  much  shaken  by  what 
fell  from  the  Court  in  Bex  v.  Knight  [h).  Bex  v.  ilia* 
chynlleth{c)  differed  from  this  case:  there  a  bridge  was 
laid  to  be  within  two  parishes,  Pennegoes  and  Machyn" 
lleth,  and  an  immemorial  liability,  ratione  tenurse,  was 
laid  in  the  inhabitants  of  the  parish  of  Pennegoes  and  the 
inhabitants  of  the  town  of  Machynlleth  /  and  it  was  not 
alleged  that  the  bridge  was  in  the  town  of  Machynlleth^ 
nor  that  either  of  the  parishes  was  in  the  town,  or  the  town 
in  either  of  the  parishes.  Here  the  highway  is  alleged  to 
be  in  the  town  of  Bishop  Auckland,  in  the  parish  of  St, 
Andrew  Auckland,  and  the  townships  are  alleged  to  be 
in  the  same  parish.  Now,  the  township  of  the  borough 
Auckland  may  be  considered  identical  with  the  town, 
for  every  borough  is  a  town,  though  every  town  is  not 
a  borough,  the  town  being  the  genus,  and  the  borough 
the  species;  Lit,  s.  171.,  Co,  Lit,  115.  h,  [^Little- 
dale  J.  But  how  can  we  say  that  Auckland  and  Bishop 
Auckland  are  the  same?  Are  Wearmouth  and  Bishop 
Wearmouth  the  same  ?  (c?)]  Still  this  indictment  may 
be  supported  after  verdict.  The  highway  appears  to  be 
in  the  parish  of  St,  Andrew  Auckland,  Now  there  is 
nothing  to  prevent  the  Court  from  assuming  that  the 
three  townships  make  up  the  whole  parish.    "  If  a 

(a)  5  T.  E.  513.  (b)  1 B.  ^  C.  415, 

(c)  IB.  Sc  C. 

id)  See  Uex  v.  Bhhop  Wearmouth,  5  B.    ^d,  942. 

matter 
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matter  be  alleged  in  parochia,  it  shall  be  intended  in 
law,  that  it  containeth  no  more  towns  than  one,  unless 
the  party  doth  shew  the  contrary Co.  Lit.  125.  b.  On 
the  same  principle,  the  three  townships,  which  alone  are 
here  mentioned,  shall  be  intended  to  be  the  only  town- 
ships in  the  parish.  [^Littledale  J.  Even  if  Lord  CoJce 
be  right,  where  only  one  town  is  in  question,  you 
get  at  large  as  soon  as  you  come  to  the  plural  number.] 
It  is  a  common  form  to  allege  that  there  are  many 
vills,  each  of  which  repairs  its  own  roads.  If  this  indict- 
ment had  alleged  that  there  were  many  townships,  and 
that  three  repaired  their  own  roads,  it  might  have  been 
bad ;  but  here  only  three  are  mentioned.  Suppose  the 
allegation  of  the  immemorial  liability  were  struck  out ; 
it  is  clear,  from  Lord  CoMs  authority,  that  this  would 
be  understood  to  be  a  liability  charged  on  the  whole 
parish. 


1834. 

The  King 
against 
The  Inhabit- 
ants of 
Bishop 
Auckland. 


Alexander  and  W.  H.  Watson,  in  support  of  the  rule, 
were  stopped  by  the  Court. 

Lord  Denman  C.  J.  It  is  impossible  not  to  see  that 
the  indictment,  here,  was  intended  to  charge  a  liability, 
which  was  not  to  be  the  ordinary  one.  The  Court  can 
decide  nothing  by  way  of  inference. 

LiTTLEDALE,  Taunton,  and  Williams  Js.  con- 
curred. 

Rule  absolute. 


Vol,  L 


3  D 
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Mo 
June  9th » 


Doe  on  the  joint  Demise  of  Barbara  Poolb 
and  Elizabeth  Poole  against  Errington. 


A  count  in 
ejectment,  lay- 
ing a  joint 
demise  by  two, 
is  not  supported 
by  proving  the 
two  to  be 
entitled  as 
tenants  in 
common. 

The  Judge 
at  nisi  prius 
having  refused, 
on  this  objec- 
tion being 
taken,  to  amend 
the  record  by 
altering  the  de- 
mise, and  the 
plaintiff  having 
thereupon  been 
nonsuited,  this 
Court  would 
not  allow  the 
propriety  of 
the  refusal  to 
be  discussed 
in  bank. 


jg^JECTMENT  for  lands  in  Northumberland.  The 
declaration  was  on  a  joint  demise  by  Barbara  Poole 
and  Elizabeth  Poole,  On  the  trial  before  Taunton  J.  at 
the  last  Spring  assizes  for  Northumberland^  the  plaintiffs 
claimed  as  devisees  under  the  will  of  William  Ord,  by 
which  the  lands  in  question  were  given,  devised,  limited, 
bequeathed,  and  appointed  "  unto  and  to  the  use  of 
my  dear  wife  Elizabeth  Ord  for  and  during  the  term  of 
her  natural  life  5  and  from  and  after  her  decease,  unto  and 
for  the  use  of  my  nieces  Barbara  Poole  and  Elizabeth 
Poole^  their  heirs,  executors,  administrators,  and  as- 
signs, for  ever,  as  tenants  in  common,  and  not  as  joint 
tenants."  Elizabeth  Ord  died  before  this  action  was 
brought.  The  counsel  for  the  defendant  urged  that  the 
plaintiff  must  be  non-suited,  on  the  ground  that  tenants 
in  common  could  not  join  in  a  demise  in  ejectment. 
The  counsel  for  the  defendant  applied  to  the  learned 
Judge  to  have  the  record  amended,  by  inserting  several 
demises,  or  striking  out  the  name  of  one  of  the  lessors  i 
but  his  lordship  refused  to  amend,  saying  that  he  con- 
sidered that  the  nature  of  the  lessors'  title  was  a  question 
affecting  the  merits  of  the  case:  and  the  plaintiff  was 
nonsuited,  {a)  In  Hilary  term  last,  Coltman  obtained  a 

(a)  See  the  case  at  N.  P.  in  1  Mo.  ^  Rob.  543.  Upon  cause  being 
shewn  against  the  present  rule,  Lord  JOenman  C.  J.  intimated  that  the 
refusal  of  the  learned  Judge,  at  nisi  prius,  to  amend,  was  not  to  be  made 
the  subject  of  discussion  in  bank. 

rule 
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rule  to  shew  cause  why  the  nonsuit  should  not  be  set  1834?. 
aside,  and  a  new  trial  hdd.  J  7" 

Doe  dern. 
Poole 

against 

Cresswell  (with  whom  were  Alexander  and  W.  H.  Errington. 
Watson)  now  shewed  cause.  Tenants  in  common  cannot 
join  in  a  demise  in  ejectment.  They  hold  by  several 
titles,  and  not  a  joint  tide ;  Littleton^  s.  292. ;  or,  as  it  is 
expressed  by  Lord  Coke,  by  one  tide  and  by  several 
rights ;  Co,  Lit,  189.  a,  {a).  Now,  the  nominal  plaintiff  in 
ejectment  recovers  upon  the  title  or  right  of  the  party 
making  the  fictitious  demise ;  therefore,  if  that  party  do 
not  possess  the  title  and  right,  the  plaintiff  cannot  re- 
cover at  all.  Here  no  such  title  exists,  as  that  of" Barbara 
Poole  and  Elizabeth  Poole,  Supposing  the  plaintiff  to 
obtain  a  verdict  here,  what  title  will  be  established? 
what  will  be  the  interest  in  virtue  of  which  the  sheriff 
will  execute  the  judgment?  Joint  tenants,  having  a 
single  title,  join  in  the  demise  in  ejectment,  and  the 
judgment  is  in  favour  of  the  single  title.  So  parceners 
may  join ;  because  any  number  of  parceners  constitute 
a  single  heir.  This  shews  why,  if  two  tenants  in 
common  be  disseised,  "  they  must  have  two  assises, 
and  not  one  assise ;  for  each  of  them  ought  to  have 
one  assise  of  his  moiety,  &c.  And  the  reason  is,  for 
that  the  tenants  in  common  were  seised.  Sec,  by  several 
titles.  But  otherwise  it  is  of  joint  tenants ;  for  if  twenty 
joint- tenants  be,  and  they  be  disseised,  they  shall  have 
in  all  their  names  but  one  assise,  because  they  have 

(a)  This  expression  appears  to  refer  to  a  case  where  parties  hold  by 
independent  rights,  originating  in  the  same  title,  as  in  the  present  case. 
Such  independent  rights  would,  of  course,  be  subject  to  the  same  argu- 
ments as  the  independent  titles  of  any  other  tenants  in  common.  Lord 
Coke  goes  on  to  say,  that  **  joint  tenants  have  one  joint  freeholdf  and 
tenants  in  common  have  several  freeholds,'* 

3  D  2  not 
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JS34;,      not  but  one  joint  title;"  Litt,  5.  31 1.  So  tenants  in  com* 
mon  must  distrain  separately  for  rent  &c.  reserved,  if 
PooLK       the  thing  reserved  be  capable  of  division  (a) :  for  each 

against 

Erringxon.  tenant  in  common  has  a  distinct  reversion.  If  it  be  urged 
that  tenants  in  common  may  join  in  a  real  lease,  and 
that  they  may  therefore  be  alleged  to  join  in  a  fictitious 
demise,  the  answer  is,  that  parties  with  different  titles 
may  join  in  a  real  lease,  but  that  these  titles  do  not,  in 
themselves,  constitute  a  single  title  to  land.  In  Bui" 
ler^s  Nisi  Prius,  B.  3.  c,  2.  p.  107.,  the  same  doctrine  is 
expressly  laid  down;  Moore  v.  Fursden{b)  is  to  the 
same  effect ;  and  so  are  the  opinions  of  three  Justices  of 
the  King's  Bench  against  one,  in  Mantle  v.  Wolling- 
ton  {c) ;  and  the  same  principle  is  recognised  in  Morris  v. 
Barry  (d).  One  tenant  in  common  might  prove  a  good 
title;  the  other  might  fail.  Neither  could  demise  an 
entirety.  In  Boner  v.  Juner  (e),  it  was  held  at  nisi 
prius,  by  Holt  C.  J.,  that  coparceners  might  join  in  eject- 
ment :  that  rests  on  the  ground  before  shewn.  In  JRoe 
dem»  Raper  v.  Lonsdale  (g),  one  of  several  joint  tenants 
recovered  on  his  single  demise  :  that  was  decided  on  the 
ground  that  the  demise  was  a  severance  of  the  joint 
tenancy.  Upon  the  same  principle,  it  was  held,  in  Doe 
dem,  Marsack  v.  Reed  {h\  that  the  plaintiff  might  re- 
cover on  the  several  demises  of  two  joint  tenants.  In 

(a)  See  Co.  Litt.  197.  a,i.,  Lit.  s.  517.,  and  Lord  Coke  there,  Co.  Lit. 
198.  b.y  Harrison  V.  JBarnhy,  5  T.  R.  246.  Contra,  as  to  distress  damage 
fesant,  Cullei/  v.  Spearman^  2  H.  Bl.  386.,  overruling  Willis  v.  Fletcher^ 
Cro.  Eliz.  530. 

(&)  1  Show.  542. ;  and  see  Ileatherley  dem.  Worthington  v.  Weston, 
2  Wih.  232. 

(c)  Cro.  Jac.  166.  (d)  1  Wils,  1. 

(e)  1  Ld.  naym.  726.  {g)  12  East,  39, 

ih)  12  East,  51. 

that 
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that  case  Sir  Vicary  Gibbs,  then  attorney-general,  said, 
as  amicus  curiae,  that  "  the  rule  was  formerly  considered 
to  be,  though  he  had  never  heard  any  reason  assigned 
for  it,  that  in  laying  demises  in  ejectment,  tenants  in 
common  must  sever,  joint  tenants  must  join,  and  parce- 
ners might  either  join  or  sever.  But  if  joint  tenants 
might  sever,  it  seemed  difficult  to  say  why  tenants  in 
common  might  not  join,  as  each  might  still  be  taken  to 
have  demised  according  to  his  legal  interest."  The  rule 
there  suggested  was,  at  any  rate,  inaccurate  as  to  joint 
tenants ;  for  the  cases  cited  shew  that  they  may  sever :  but 
then  they  recover  as  tenants  in  common,  the  severance 
having  converted  the  joint  tenancy  into  a  tenancy  in 
common.  And  this  shews  the  reason  of  the  rule,  that 
tenants  in  common  must  sever :  for  they  cannot  become 
joint  tenants  by  joining. 

Coltman  and  Ingham  in  support  of  the  rule.  The 
action  of  ejectment  has,  for  a  long  time,  been  merely  a 
fictitious  method  of  trying  the  title  of  the  lessor.  For- 
merly, it  was  a  proceeding  in  which  the  actual  state  of 
facts  appeared  in  the  declaration ;  and  then,  no  doubt, 
the  declaration  was  subject  to  all  the  rules  relating  to 
variances  in  the  evidence.  The  amendment  having 
been  refused  at  the  trial,  the  lessors  of  the  plaintiff, 
should  this  rule  be  discharged,  will  be  in  a  situation  of 
much  hardship;  for,  if  this  had  been,  as  formerly,  a 
proceeding  founded  upon  an  actual  lease  to  the  plain- 
tiff, the  variance  between  the  declaration  and  the  lease 
would  certainly  have  been  cured  by  amendment  at  nisi 
prius.  There  can  be  no  doubt  that  tenants  in  common 
may  join  in  a  real  lease ;  and,  had  such  a  lease  been 
made,  it  must  have  been  described  as  a  lease  by  the 
3  D  3  twa 
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1834.  two.  In  Treporfs  case  (<2)  ejectment  was  brought  on 
"~  a  lease  by  indenture,  actually  executed  by  tenant  for 

Doe  dem. 

Poole  life  and  remainder-man  in  fee ;  and  it  was  held  that  this 
Ebmngton.  could  not  be  declared  upon  as  a  lease  by  the  two  parties 
so  interested  :  in  Mantle  v.  Wollington  (b),  there  may 
have  been  a  real  lease,  subject  to  some  objection  of 
the  same  kind.  It  was  once  held  that  two  coparceners 
could  not  join  in  ejectment.  Milliner  v.  Robinson  {c) ; 
but  this  case  was  over-ruled  in  Boner  v.  Juner{d); 
and  it  is  said  in  Co,  Lit.  200.  b.,  that  "  coparceners 
may  both  infeoff  and  release,  because  their  seisin  to 
some  intents  is  joint,  and  to  some  several."  In  Doe 
dem.  Gill  v.  Pearson  {e),  a  single  coparcener  recovered 
her  own  share  in  ejectment  on  her  own  single  demise : 
yet,  if  the  rule  as  to  variance  in  title  had  prevailed, 
the  declaration  could  not  have  been  supported  by  a 
proof  of  the  title  as  coparcener;  and  the  same  re- 
mark is  applicable  to  Boe  dem.  Boper  v.  Lonsdale  {g% 
and  Doe  dem.  Marsack  v.  Beid  (//).  In  Doe  dem.  Lul- 
ham  V.  Fenn  (/),  there  were  three  several  demises  by 
three  single  persons,  of  whose  title  the  only  evidence 
was,  that  the  defendant  had  accepted  a  joint  lease  from 
them  ;  and  the  plaintiff  recovered.  In  Doe  dem.  Shore 
V.  Porter  (^),  the  administrator  of  a  tenant  from  year 
to  year  appeared  in  the  declaration  to  have  demised  for 
seven  years;  and  it  was  held  that  the  title  supported 
the  demise  laid :  and  in  Derm  dem.  Burges  v.  Purvis  (/), 
a  declaration  in  ejectment  was  for  a  moiety;  but  the 

(a)  6  Bep.  14.  b.  (b)  Cro.  Jac.  166. 

(c)  Moore,  682.  pi.  959.  {d)  1  Ld.  Raym.  726. 

(e)  6  East,  1V3.  {g)  12  East,  39. 

(/i)  12  Fast,  51.  (i)  5  Campb.  190. 

{k}  5  T.  li.  13.  (0  1  Burr.  526. 

lessor 
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lessor  appeared  in  evidence  to  be  entitled  to  a  third  part 
only ;  and  this  was  held  not  to  be  a  variance.  These 
cases  shew  that  strictness  in  proof  of  the  title  laid  is 
no  longer  required. 

Lord  Denman  C.  J.  When  the  motion  was  made 
in  the  present  case,  I  thought  that  there  had  been  some 
alteration  in  the  old  law  on  this  point;  but  it  is  clear 
that  the  ancient  rule  which  originally  prevailed  in 
actions  of  ejectione  firmae,  continued  in  force  after  the 
proceeding  had  become  fictitious:  and  there  is  good 
reason  for  this.  Were  it  otherwise,  titles  of  any  kind, 
however  unconnected,  might  be  joined  in  a  demise, 

LiTTLEDALE  J.  The  old  law  certainly  was,  that  in 
all  real  actions  tenants  in  common  must  sever,  and  that 
in  personal  actions  they  must  join  (a).  In  mixed  actions 
they  were  to  sever  {b),  1  do  not  see  that  the  fictitious 
nature  of  this  proceeding  suggests  any  reason  for  de~ 
parting  from  the  rule.  It  is  laid  down,  as  now  insisted 
upon  by  the  defendant,  in  Buller^s  Nisi  Prius  (c), 

Taunton  J.  There  is  an  authority  in  favour  of  the 
defendant,  which  has  not  been  mentioned,  Blachaspet'^s 
case,  cited  from  Not/,  in  Lord  Hale's  MSS.  (d).  The 
fictitious  action  of  ejectment  appears  to  be  more  ancient 
than  Mr.  Coltman  supposes.   The  Year  Book  of  7  Ed,  4. 

{a)  See  Littleton,  ss.  314,  315,  316. 
(6)  See  Curtis  v.  Bourn,  2  Mod.  61. 

(c)  B.  3,  ch.  2.  p.  107. 

(d)  Noy,  13.  Hargraves  note  (7.)  to  Co.  Litt,  45,  a.  But,  quaere, 
whether  any  decitiion  appear  in  Noy's  report  ? 


1834. 
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fol.  6.  (cited  by  Mr.  Selwyri  in  his  Nisi  Prim)  (a),  shews 
that  the  term  was  recovered  by  the  judgment,  at  some 
time  between  the  sixth  year  of  Richard  the  Second  and 
the  seventh  year  of  Edward  the  Fourth.    This  form  of 

judgment 

(a)  Ejectment,  I.  p.  692.  (ed.  8.1  831.)  See  Reeves's  History  of  the 
English  Laiv,  vol.  3.  ch.  15.  p.  29.,  ch.  22.  p.  390.,  vol.  4.  ch.  27. 
p.  164.  (ed.  2.  1787.)  The  result  of  the  authorities  collected  by  the 
learned  authors  seems  to  be  as  follows :  — 

In  East.  T.  6  R.  2.,  the  vs^hole  Court  assented  to  a  remark,  that  ejec- 
tione  firmae  is  nothing  but  an  action  of  trespass  in  its  nature,  and  that  the 
plaintiff*  shall  not  recover  his  term  which  is  to  come,  any  more  than,  in 
trespass,  a  man  shall  recover  damages  for  a  trespass  not  done,  but  to  be 
done  ;  but  he  must  bring  an  action  of  covenant  at  common  law  to  recover 
his  term :  Fitz.  Ab.  Ejectione  Firmce,  2.  From  this  it  may  perhaps  be 
inferred  that,  at  that  time,  an  attempt  had  been  made  to  recover,  in  this 
action,  either  the  actual  term,  or  damages  to  cover  the  loss  of  the  whole 
term,  including  the  part  unexpired. 

East.  T.  7  Ed.  4.  (Year  B.  Hil.  6  E.  4.  f.  10.  East.  7  E.  4.  f.  5.) 
A  husband  being  seised  in  right  of  his  wife,  and  husband  and  wife  having 
made  a  lease,  the  husband  alone,  in  the  wife's  life,  sued  the  lessee  in 
debt  for  rent  arrear  j  and  the  question  was,  upon  a  plea  in  abatement, 
whether  he  could  so  sue.  In  the  course  of  the  argument,  Caiesby 
(counsel)  used  the  following  illustration  :  —  Of  those  things  which  are 
personal,  and  when  the  thing  is  to  be  recontinued  [et  quant  le  chose  est 
recontinue  il  est  pur  aver  continuance],  in  such  cases  the  writ  must  be 
in  the  names  of  the  two.  As  if  lease  be  made  to  husband  and  wife,  and 
they  be  ejected,  if  they  will  bring  writ  de  ejectione  firmag,  in  that  case  the 
writ  must  be  in  the  names  of  the  two,  because  they  are  to  recover  their 
term,  the  which,  when  recovered,  is  a  thing  which  shall  have  continuance 
to  the  end  of  the  term.  Afterwards,  Fairfax  (counsel)  said,  in  answer, 
in  some  case  it  shall  be  so,  and  in  some  case  not ;  for,  if  the  term  be 
expired,  the  writ  shall  be  in  the  name  of  the  husband  alone,  for  that 
he  alone  is  to  recover  damages,  which  the  wife  cannot  have  in  common 
with  the  husband,  &c.  ;  but  if  the  term  be  not  expired,  the  writ  shall 
be  in  both  their  names,  for  that  they  are  to  recover  their  term  to  come, 
which  the  wife  may  have  after  the  death  of  the  husband.  For  he 
(^Fairfax)  said  expressly,  that  in  ejectione  firmffi  and  quare  ejecit  infra 
terminum,  if  the  term  be  not  expired,  the  plaintiff-  shall  recover  his  term 
and  damages  for  the  time  that  the  other  has  occupied.  Here  both  sides 
appear  to  assume  that  the  judgment  is  to  be  for  a  recovery  of  the  term 
itself. 

JenHnSf 
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judgment  introduced  the  proceeding  in  which  the  actual 
parties  were  fictitious.  The  exact  commencement  of 
this  we  do  not  know :  it  certainly  was  earlier  than  the 
beginning  of  the  eighteenth  century.  A  case  in  Cro» 
Eliz.  p.  21.  leads  me  to  infer  the  existence  at  that 
time  of  the  action  of  ejectment,  as  a  mode  of  trying  the 
title  of  the  lessor  of  the  plaintiff. 

Williams  J.  concurred. 

Rule  discharged. 

Jenkins,  cent.  2d,  ca.  26.  p.  67.  "  If  the  plaintiff  prevailed  in  a  writ  of 
ejectione  firraae  in  the  time  of  Bich,  2.  he  recovered  only  damages,  and 
not  the  possession  of  tlie  land:  but  in  14:  H.  7.  the  Judges  of  that  time 
adjudged  (which  is  the  law  at  this  day,)  that  if  the  plaintiff  prevails  in  such 
action,  he  shall  recover  the  possession  of  the  land,  if  his  term  be  not 
expired;  if  it  be  elapsed,  he  shall  recover  damages."  The  record  in 
RastelCs  Entries,  Ejectione  Firmcp,  8.  (dated  East.  T.  14  Hen.  7.)  p.  252  b, 
253  a,  ed.  1596,  is  supposed  by  Mr.  Beeves  (vol.  4.  p.  165.),  to  be  the 
record  of  the  case  referred  to  by  Jenkins. 

It  seems,  however,  that  the  date  of  this  change  has  for  a  long  time  been 
a  matter  of  dispute.  Fitzherbert  {N.  Brev.  Ejectione  Firmce,  220.  H.) 
says,  "  In  this  writ  he  shall  recover  his  term  again,  if  the  term  be  not 
ended  ....  And  anno  14  Hen.  7.,  in  ejectione  Jirmce  brought  against  a 
stranger,  the  plaintiff  had  judgment  to  recover  his  term,  and  thereupon 
the  defendant  brought  a  writ  of  error,  and  the  judgment  was  affirmed, 
and  execution  awarded  for  the  plaintiff.  And  17  //.  8.  such  judgment 
was  given  in  the  Common  Pleas,  that  he  should  recover  his  term  and  his 
damages."  It  appears  to  have  been  made  a  question,  after  6  B.  2,  and 
before  7  Edw.  4,  whether  the  tenant  should  recover  his  term,  or  damages 
only,  in  ejectione  Jirmce  ;  Year  B.  33  i?.  6.  f.  42.  Per  Hussey  (C.  J.  of 
K.  B.),  Year  B.  Mich.  21  E.  4.  f.  11.,  in  quare  ejecit  infra  terminum, 
ejectione  Jirmce,  and  ejectment  de  gard,  a  man  is  to  recover  the  possession 
and  his  damages  also.  In  Lord  Hale's  note  (a)  upon  the  passage  cited 
from  Fitzherbert  (iV.  B.  220.  H.),  it  is  said,  "  I)7/er  said  that  before  14 
H.  7.  the  judgment  was  onli/,  that  the  plaintiff  should  recover  his  term  .• 
JDi/er,  13."  The  reference  to  Z)yer  is  inaccurate.  See,  further,  Mr.  Harvey's. 
argument  in  Fairclaim  dem.  Fowler  v.  Shamtitle,  3  Bur.  1296.  Also  the 
old  Natura  Brevium,  f.  135. 

[a)  Webb  v.  Nect,  Trin.  2'  25  Fliz.  (1583].  From  the  remarks  of 
Keeling  J.  in  Keyes  v.  Bredon,  1  Keb.  705,,  it  seems  that,  in  16  Car.  2.,  the 
practice  of  trying  titles  by  ejectment  was  recent ;  and  the  case  itself  shews 
that  the  actores fabulce  were  not  there  fictitious. 
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Tuesday, 
June  10th. 


Doe  on  the  several  Demises  of  Fleming  and 
Others  against  Ford  and  Another. 


The  date  of  the 
chirograph  of  a 
fine  was  two 
days  later  than 
the  day  of  the 
first  proclam- 
ation, both  days 
being  in  the 
same  term ; 
three  other  pro- 
clamations were 
duly  made  in 
the  three  fol- 
lowing terms : 
Held,  to  be  a 
good  fine  with 
proclamations. 


^HIS  was  an  action  of  ejectment,  which  was  referred, 
under  a  Judge's  order,  to  the  arbitration  of  a  bar- 
rister. The  arbitrator  awarded  in  favour  of  the 
defendants,  and  ordered  the  action  to  be  discontinued, 
and  found  the  following  facts  specially :  —  Robert 
Stafford,  through  whom  the  defendants  claimed,  being 
a  disseisor  in  possession  of  the  premises,  levied  a  fine  of 
them  to  David  Williams,  in  the  Common  Pleas  at 
Westminster,  sur  cognizance  de  droit  come  ceo.  The 
chirograph  set  forth  the  date  of  the  final  agreement,  as 
in  three  weeks  of  the  Holi/  Trinity,  9  G.  4. ;  which 
date  was  found  to  be  on  the  23d  of  June,  The  first 
proclamation  was  made  on  the  21st  day  of  June,  in 
Trinity  term  in  the  same  year;  and  the  other  three 
proclamations  were  made  respectively  in  the  succeed- 
ing Michaelmas,  Hilary,  and  Easter  terms.  The  arbi- 
trator further  found,  that  he  made  his  award  upon  the 
assumption  and  supposition  that  the  fine  was  duly  levied, 
the  proclamations  duly  made,  and  the  fine  a  good 
and  valid  fine  with  proclamations,  levied  by  a  disseisor 
having  a  tortious  fee,  and  not  avoided  by  any  actual 
entry  before  the  action  of  ejectment  was  brought;  adding, 
that  if  he,  the  arbitrator,  had  not  so  supposed  and 
assumed,  he  should  have  awarded  in  favour  of  the 
lessors  of  the  plaintiff.  In  Hilary  term  last,  Follett 
obtained  a  rule  to  shew  cause  why  the  award  should 
not  be  set  aside,  and  a  verdict  be  entered  for  the 

plaintiff ; 
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plaintiff;  or  why  the  matters  in  dispute  should  not  be  1834. 
referred  back  to  the  same  arbitrator,  on  the  ground 

Doe  dem. 

that,  upon  the  facts  stated  in  the  award,  the  arbitrator  Fleming 

against 

should  have  found  for  the  plaintiff ;  and  that  the  fine  was  Foed. 
not  properly  levied.  The  deputy  proclamator  of  fines 
in  the  Common  Pleas  certified  (and  also  made  affidavit) 
that  he  had  held  the  office  for  eight  years  last  past, 
and  had,  during  that  time,  been  the  officer  to  make 
proclamations  on  all  fines  levied  in  the  Common  Pleas, 
and  that  he  was  employed  in  the  office  during  twenty- 
six  years  previously;  that  he  was  personally  well 
acquainted  with  the  manner  in  which  proclamations  had 
been  made  on  all  fines  levied  in  the  Court  of  Common 
Pleas  during  the  thirty-four  years ;  and  that,  during  all 
that  period,  the  uniform  practice  had  been  to  proclaim 
two  fines  in  each  term,  for  and  in  the  name  of  all  the 
fines  engrossed  in  or  as  of  that  term,  and  to  proclaim 
the  same  two  fines  in  the  three  next  succeeding  terms ; 
and  that,  in  making  such  proclamations,  no  regard  had 
been  had  to  the  returns  of  the  writs  of  covenant,  or  the 
days  or  times  when  the  fines  were  engrossed  or  con- 
sidered to  be  engrossed,  but  only  to  the  terms  of 
which  the  fines  were  engrossed  or  considered  so  to  be; 
and  that  the  first  proclamation  upon  more  than  four 
fifths  of  all  the  fines  levied  during  the  thirty-four  years 
had,  in  point  of  fact,  been  made  before  the  fines  were 
engrossed,  and  before  the  time  when,  by  relation,  they 
were  considered  to  be  engrossed:  and  he  further 
certified  that  he  had  examined  the  documents  in  the 
office  for  the  period  of  between  fifty  and  sixty  years 
back,  to  ascertain  the  manner  in  which  proclamations 
were  made  on  fines  levied  before  he  came  into  the  office ; 
and  found  that  the  proclamations  during  all  the  last- 
mentioned 
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1834?.  mentioned  period  were  made  in  the  manner  before 

'  stated ;  and  that  it  had  always  been  considered  sufficient 

Doe  dern. 

Fleming  to  make  the  first  proclamation  at  any  time  during  the 

against 

Ford.  term  of  which  the  fine  was  engrossed,  and  the  other 
three  in  the  three  next  succeeding  terms. 


Tomlinson  shewed  cause  in  this  term,  May  SOth.  [a) 
The  objection  to  the  proclamation  will  rest  upon  the 
words  of  Stat.  4.  H,  7.  c,  24,,  which  enacts  that  offer 
the  engrossing  of  every  fine,  the  same  fine  be  openly 
and  solemnly  read  and  proclaimed  in  the  same  term, 
and  in  three  terms  then  next  following  the  same  engross- 
ing, at  four  several  days  in  every  term.  By  stat. 
31  EL  c,  2.,  the  number  of  proclamations  is  abridged; 
and,  after  recital  of  stat.  4.  H,  7.  c,  24.,  it  is  enacted, 
thateveryfine  with  proclamations  shall  be  proclaimed  only 
four  times ;  that  is  to  say,  once  in  the  term  "wherein  it  is 
engrossed,  and  once  in  every  of  the  three  terms  holden 
next  after  the  same  engrossing.  The  date  of  the  en- 
grossing is,  in  fact,  the  date  of  the  chirograph,  which  is 
the  date  of  the  return  of  the  writ  of  covenant.  Now,  the 
statute  of  Elizabeth  does  not  expressly  direct  that  the 
first  proclamation  shall  be  after  the  engrossing.  It  does, 
indeed,  recite  the  statute  of  Henry  7.,  which  contains 
such  an  express  direction ;  but  the  recital  in  the  statute 
of  Elizabeth  does  not  in  terms  repeat  that  part  of  the 
.statute  of  Henry  7. ;  for  the  words  are,  "  Whereas  the 
statute,  &c.  hath  ordained,  That  every  fine  to  be  levied 
with  proclamations  in  the  King's  Court,  &c.  should  be 
proclaimed  in  the  same  court  that  term  in  "which  it  is  en- 
grossed,  and  in  three  terms  then  next  following,  at  four 


(fl)  Before  Lord  Denman  C.  J.^  Liltledale,  Taunton,  and  Williams  Js. 

&C." 
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&c."  If  the  question  were  new,  there  might,  perhaps,  be  1834?. 
some  difficulty  in  contending  that  the  regulation  respect-  j^^Tdem 
ing  the  first  of  the  four  fines  was  to  be  other  than  the  Fleming 

1    .  'An  f   1       •  against 

previous  regulation  respecting  the  nrst  or  the  sixteen.  Fokd. 
But  the  words  of  the  statute  of  Elizabeth  are  at  any  rate 
not  so  inflexible  as  to  prevent  the  court  from  accommo- 
dating it  to  the  actual  practice  of  the  Common  Pleas.  The 
proclamations  are,  in  fact,  now  a  mere  form.  If  the  one 
day  fixed  upon,  in  each  term,  for  proclaiming  all  the 
fines,  were  earlier  than  the  last  general  return  day,  the 
proclamation  would,  in  all  cases  where  the  writ  was  re- 
turnable on  the  last  return  day,  necessarily  be  of  a  day 
earlier  than  the  day  of  the  return  of  the  writ,  and  there- 
fore earlier  than  the  engrossing.    Probably  the  greater 
number  of  fines  are,  in  fact,  levied  in  the  vacation,  and 
the  writ  of  covenant  is  in  such  cases  returnable  on 
the  last  general  return  day  of  the  preceding  term ;  and 
consequently  the  concord,  engrossing,  &c.,  are  dated  as  of 
that  day.    In  all  such  cases  the  proclamation  must  ne- 
cessarily precede  the  engrossing.    And  this  practice  is 
sanctioned  by  the  rules  of  courts  of  equity.    Thus  in 
Short  V.  Wood  {a),  money  was  directed  to  be  laid  out  in 
land,  to  be  settled  on  a  woman  for  life,  remainder  to  her 
son  in  tail,  remainder  to  the  son  in  fee,  and,  until  the  pur- 
chase of  land,  the  interest  to  go  as  the  profits  of  the  land ; 
and  the  mother  and  son  brought  a  bill  to  have  the  money 
paid  to  them.  The  Lord  Chancellor  [Parker)  said  that,  if 
there  had  been  a  remainder  which  could  not  have  been 
barred  without  a  recovery,  then,  inasmuch  as  the  tenant 
in  tail  might  die  before  such  recovery  suffered,  or  might 
die  in  vacation^  "when  a  recovery  could  not  he  suffered^  the 
Court  would  not  have  decreed  the  payment  to  the  tenant 

(a)  1  P.  Wms.  470. 

in 
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1834.      in  tail,  but  would  have  decreed  the  purchase  and  settle- 
men  t,  in  order  that  the  chance  of  the  remainder-man  mmht 

Dob  dem.  ^ 

Flbming     be  preserved ;  but  that  in  the  then  case,  the  son,  having 

azainst  .  .    ^     ,     (,  •ii 

Ford.  the  immediate  remainder  in  fee,  might  bar  the  limitations 
by  a  fine  only,  nsohich  Jim  might  he  levied  in  mcation  time 
as  well  as  term  and  it  would  be  vain  for  equity  to  decree 
a  settlement  which,  the  same  moment  it  was  made, 
might  be  cut  off:  and  the  payment  of  the  money  was 
decreed.  And  this  is  now  recognised  in  books  of 
Chancery  practice,  as  the  practice  of  the  Court.  {Taun' 
ton  J.  In  Lord  Colce's  Readings  on  Fines,  it  is  said  (a), 
"  A  fine  is  engrossed,  and  is  said  to  be  engrossed,  when 
the  chirographer  has  made  the  indentures  of  the  fine, 
and  delivered  them  to  the  parties,  to  whom  the  commis- 
sion was  made.  Note; — Yet  a  fine,  before  it  be  en- 
grossed, is  a  pei;fect  record,  and  may  be  executed."] 
In  Comyns's  Digest,  Fine,  (H.  2.)  it  is  said,  "  If  a  fine 
was  acknowledged  in  Hilary  term,  and  recorded  in 
Easter,  it  may  be  pleaded,  quidam  Jinis  se  levavit  termino 
Sancti  Hilarii ;  for  it  was  a  fine  before  the  engrossing." 
\_Taunton  J.  referred  to  Crompton^s  Case  (6).]  The  prac- 
tice respecting  the  amendment  of  fines  shews  that  the 
Court  considers  the  proceeding  mere  matter  of  form.  If 
the  practice,  as  sworn  to,  be  incorrect,  it  is,  on  the  one 
hand,  not  worth  while  to  correct  it  now,  the  assurance 
being  entirely  altered  by  stat.  3  &  4?  W,  4.  c,  74. ;  and,  on 
the  other  hand,  there  would  be  much  mischief  produced, 
by  the  danger  in  which  existing  tides  vv^ould  be  placed 
No  practising  conveyancer  ever  thinks  of  enquiring  into 
the  days  of  the  engrossment  and  first  proclamation  of  a 
fine. 

(a)  Law  Tracts,  p.  228.  {First  Reading  on  Fines),  ed.  1764. 

(6)  3  Dyer,  254.  a.  pi.  104. ;  and  see  Sir  John  JBrome's  Case,  4  Leon.  96, 

Folleft 
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Follett  contra.  The  passage  cited  on  the  Bench  from 
Cohens  headings  on  'Fines  shews  that  the  date  of  the  en- 
grossing is  the  same  thing  as  the  date  of  the  chirograph. 
In  Cruise's  Digest^  tit.  35.  c.  2.  s.  68  («),  it  is  said,  With 
respect  to  the  time  when  a  fine  is  completed,  Lord  CoJcey 
in  his  comment  on  the  statute  De  Modo  lemndi  Fines  (6), 
says — ^^*A  fine  is  said  to  be  levied  when  the  writ  of  covenant 
is  returned,  and  the  concord  and  the  King's  silver  duly 
entered ;  this  maketh  the  land  to  pass,  and  from  this 
shall  the  year  and  the  day  be  accounted,  albeit  the  fine 
be  engrossed  afterwards.' "  And  in  s.  69.,  "  When  the 
mode  of  levying  a  fine  by  first  acknowledging  the 
concord,  then  suing  out  an  original  writ,  and  paying  the 
King's  silver,  was  allowed,  a  different  manner  of  express- 
ing the  rule  laid  down  by  Lord  Coke  was  adopted ;  for 
the  fine  was  said  to  be  completed  upon  the  entry  of 
the  King's  silver,  provided  it  was  previously  acknow- 
ledged." In  Sheppard^s  Touchstone^  p.  3.,  it  is  said, 
"  There  are  indentures  made  by  the  chirographer,  and 
delivered  to  the  party  to  whom  the  conusance  is  made, 
which  is  called  the  engrossing  of  a  fine,  for  then  a  fine  is 
said  to  be  engrossed,  when  the  chirographer  makes  the 
indentures  of  the  fine,  and  doth  deliver  them  to  the 
party  to  whom  the  conusance  is  made."  It  is  clear  that 
the  engrossing  never  could  take  place  before  the  date  of 
the  return  of  the  writ  and  of  the  final  concord.  Lord 
CoJce  says  that  the  engrossment  may  be  made  afterwards : 
the  fine,  however,  cannot  properly  be  said  to  be  complete 
till  the  engrossment.  The  words  of  stat.  1  Rich.  3.  c.  7. 5. 1 . 
are,  "  after  the  engrossing  of  every  fine ;"  from  which  the 
words  of  stat.  4  H,  1,  c,  24.  are  taken.  The  statute  of 
Elizabeth  cannot  be  understood  to  have  made  any  alter- 

(a)  Vol.  V.  p.  84.  (3d  ed.  1824.)  (6)  2  Inst.5\7, 

ation 
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ation  in  this  respect :  it  merely  diminishes  the  number  of 
proclamations.  The  practice  of  the  officers  of  the  Com- 
mon Pleas  cannot  repeal  express  enactments  of  a  statute. 
This  Court,  in  Doe  dem,  Jones  v.  Harrison  [a\  appeared 
to  consider  a  compliance  with  the  statute  respecting  Welsh 
fines  {h)  as  essential ;  and  they  intended  from  the  record 
that  the  statute  had,  in  fact,  been  complied  with.  \_Lit' 
tledale  J.  If  the  record  be,  that  the  fine  was  proclaimed 
according  to  the  statute,  the  fine  is  good,  and  has  the 
force  of  the  statute;  Vin,  Abr.  Fine  (F.  b.)  pi.  1.  [c)  ] 

Cur.  adv.  mlt. 

* 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

After  stating  the  award,  and  that  portion  of  the 
affidavit  containing  the  officer's  account  of  the  practice, 
his  Lordship  proceeded  as  follows :  —  The  question,  in 
this  case,  turns  upon  the  validity  of  the  fine,  the  ob- 
jection to  which  was,  that  the  chirograph  bore  the  date 
of  "  in  three  weeks  of  the  Holy  Trinity  9  G.  4.,"  which 
fell  on  the  23d  day  of  June ;  and  the  first  proclama- 
tion was  made  the  21st  day  of  June ;  and  this  was  said 
to  be  bad  under  the  statute  4  H.  7.  c.  24,,  which  directs 
that,  after  the  engrossing  of  every  fine,  the  same  be 
read  and  proclaimed  in  the  same  court  the  same  term, 
and  in  three  terms  then  next  following  the  same  en- 
grossing in  the  same  court;  and  the  making  up  the 
chirograph  of  the  fine  was,  on  the  authority  of  Lord 
Colce^  said  to  be  the  engrossing  of  the  fine  {d)  \  and,  here, 
one  proclamation  was  before  that  took  place.    On  the 

(a)  3  B.  ^'  Ad.  764.  {b)  34  &  35  H,  8.  c.  26.  s.  41. 

(c)  Citing  DenshaWs  Reading  on  Fines. 

{d)  Co.  Law  Tracts,  228.  {First  Reading  on  Fines). 

Other 


1834. 


Doe  dem. 

Fleming 
against 
Ford. 
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other  hand,  the  same  authority  was  cited  to  prove  that  1834. 
it  is  not  necessary  that  a  fine  should  be  ingrossed,  pro-  ^  ^ 
vided  it  be  recorded  ;  for  it  is  a  perfect  record  before  Fleming 

against 

It  is  ingrossed,  and  it  may  be  ingrossed  at  any  time  Ford. 
after  it  is  levied.  Without  deciding  any  thing  on  this 
point,  it  is  sufficient  to  observe  that  the  statute  directs 
the  proclamations  shall  be  made  after  the  ingrossing; 
and  though  in  ancient  times  certainly  courts  were  very 
strict  in  enforcing  in  all  particulars  the  mode  of  levying 
fines  prescribed  by  the  statutes,  yet  when  we  hear,  as  we 
do  from  the  affidavit  of  the  officer  of  the  Court  of  Com- 
mon Pleas,  that  during  all  his  time,  comprehending  a 
period  of  nearly  forty  years,  three  fourths  of  the  fines 
levied  have  been  levied  in  the  same  manner  this  was, 
we  must  pause  before  we  shake  the  security  of  so  many 
titles  by  pronouncing  this  fine  void.  This  very  length 
of  usage  goes  a  great  way  to  shew  that  this  provision, 
of  the  statute  has  been  construed  to  be  only  directory*, 
The  case  of  Doe  dem,  Jones  v.  Harrison  (<?),  was  cited 
in  the  argument  for  the  lessors  of  the  plaintiff,  but  it 
was  upon  another  point;  and  though  it  manifests  the 
inclination  of  the  Court  by  every  reasonable  intendment 
to  support  fines,  it  cannot  be  relied  on  here  on  either 
side.  The  judgment  must  be,  that  the  rule  to  set  aside 
the  award  be  discharged. 

Rule  discharged* 

(a)  3  B.     Ad.  764. 


Vol.  I. 
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Tuesday,  DoE  dein.  BiAss  amius t  Horsley, 

June  10th.  ^ 

Lands  were  JECTMENT  for  lands  in  the  county  of  York.  At 

devised  m  feiS,  P  ^  ^ 

Charged  with  an  the  trial  before  Alderson  J.  at  the  York  Sprinsf 

annuity;  and  ^                                ^                                                     i  o 

power  was  assizes  1832,  the  plaintiff  was  nonsuited,  subject  to  the 

given  to  the  .            n  ^  • 

annuitant  to  opinion  ot  this  Court  upon  the  following  case  :  —  Thomas 

annuity' were  In  Biass  the  elderj  by  his  will  dated  the  21st  of  August 

twemVdays  devised  the  lands  in  question  to  his  son  Thomas 

after  the  day  of  jgi^^g       fee,  subject  to  an  annuity  of  30/.  per  an- 

payment,  being  *         o                                 j  r 

lawfully  de-  j\um  to  his  dauffhtcr  Hannah,  payable  quarterly,  and 

TWawrferf;  power  *                       '  r  .7 

was  also  given,  thereby  charged  the  lands  with  the  payment  of  the  said 

if  it  should  be 

inarrearfor  annuity;  and  he  also  thereby  declared  his  will  and 

en^Jrand^ enjoy  desire,  that  if  the  said  annuity  should  be  behind  and 

to^take^the^pfo-  Unpaid  for  twenty  days  after  the  day  of  payment,  being 

fnnilit"ant'^^  /at^w%  demanded,  it  should  be  lawful  for  the  said 

should  be  there'-  Hannah  to  enter  upon  the  said  lands  so  charojed,  and 

by  paid  and  ^  ^ 

satisfied  all  the  distrain  for  the  same ;  and  in  case  the  said  annuity 

arrears,  with 

all  costs,  or  should  be  behind  and  unpaid  for  forty  days  next  after  any 

until  the  per- 
son entitled  to  of  the  days  of  payment  whereon  the  same  ought  to  be 

s^sbn'shoul?'  p^id,  then  and  so  often  it  should  and  might  be  lawful 

arrears  and  ^^^^  Hannah  to  enter  into  and  enjoy  the  said 

costs:  Held,  l^nds  SO  charged  with  the  said  annuitv,  and  receive  and 

that  upon  the  &  ' 

annuity  being  j^j^g        rents,  issues,  and  profits  thereof  to  and  for 

forty  days  m  ^             '  i 

arrear,  the  her  own  use  and  benefit,  until  she  should  be  therewith 

annuitant 


might  bring      and  thereby  paid  and  satisfied  all  the  arrears  of  her 

ejectment,  .  .in  i    i  mi 

without  mak-  ailnuity,  With  all  costs  and  charges,  or  until  the  person 
demand.  or  persons  who  should  be  then  entitled  to  immediate 

possession  of  the  said  premises  should  pay,  satisfy,  and 
discharge  to  her  the  said  Hannah  all  the  arrears  of  the 
said  annuity  and  every  part  thereof,  incurred  before 

and 
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and  that  should  incur  during  such  times  as  they  should  ISS^. 
respectively  receive  the  rents,  issues,  and  profits  thereof,  j^^Tdem 
or  be  entitled  to  receive  the  same,  together  with  all  her  Biass 

against 

costsj  &c.  The  testator  died  on  the  9th  of  January  1802,  Horslky, 
upon  which  event  his  son  Thomas  entered  upon  the 
said  lands,  and  occupied  them,  by  himself  or  tenants,  till 
Lady-day  1830,  when  certain  persons,  to  whom  the 
lands  had  been  mortgaged  by  him,  took  possession,  and 
continued  in  possession  until  Lady-day  1831 ;  the  defend- 
ant then  entered  into  possession  as  their  tenant.  The 
annuity  was  in  arrear  from  1823  to  1828,  after  which 
time  it  was  regularly  paid  by  or  on  behalf  of  the  persons 
in  possession.  Notice  to  pay  the  current  annuity  had 
been  given  to  the  tenants  of  Thomas  Biass  after  1828, 
but  no  demand  of  the  arrears  from  1823  to  1828  was 
shewn  to  have  been  made  on  any  person,  nor  was  any 
demand  of  possession  of  the  lands  proved.  The  jury 
found  that  the  foui*  years  of  the  annuity  between  1823  and 
1828  still  remained  unpaid  at  the  time  of  the  bringing 
the  ejectment.  But  the  learned  Judge  being  of  opinion 
that  proof  of  a  demand  was  also  requisite,  nonsuited  the 
plaintiff,  subject  to  a  special  case,  with  liberty  to  enter  a 
verdict  for  the  plaintiff,  in  case  a  demand  was  not  neces- 
sary. This  case  was  argued  on  a  former  day  in  this 
term  {June  6)  (a). 

J,  Henderson  for  the  plaintiff.  The  will  provides 
two  remedies  for  the  nonpayment  of  the  annuity, 
distress  and  re-entry.  In  the  distress  clause,  a  demand 
at  twenty  days  is  required.  Yet  a  distress  might  be 
made,  although  this  condition  is  introduced,  without 


(a)  Before  Lord  Denman  C.  X,  Littledale,  Taunton,  and  Williams^  Ja. 

3  E  2  a  demand  ^ 
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18S4.  a  demand  ,*  Browne  v.  Dunnery  («),  Kind  v.  Ammery  (6). 
"    7"      ^"tj  in  the  clause  of  re-entry,  there  is  no  condition 

Doe  dem. 

BiAss       requiring  demand,  and  there  can  be  no  reason  for 

against 

HoRSLEY.  carrying  such  a  condition  on  from  the  preceding  clause  i 
and  the  general  rule  of  law  is,  that  a  demand  is  not 
necessary  in  such  a  case.  This  is  not  an  entry  which 
defeats  the  estate  in  the  land,  as  in  the  case  of  con- 
dition broken ;  and,  therefore,  it  does  not  fall  within 
the  rule,  that  a  demand  must  be  made  where  the 
tenant  loses  his  estate ;  Co,  Lit,  201  b,,  Gilbert  on 
EentSy  is.  In  the  latter  book  it  is  said,  "  Where  the 
remedy  is  by  way  of  re-entry  for  nonpayment,  there 
must  be  an  actual  demand  made  previous  to  the  entry^ 
otherwise  it  is  tortious  :  because  a  condition  of  re-entry 
is  in  derogation  of  the  grant,  and  the  estate  at  law^  being 
mce  defeated^  is  not  to  be  restored  by  any  subsequent  pay- 
ment;  and  it  is  presumed,  that  the  tenant  is  there 
residing  on  the  premises  in  order  to  pay  the  rent,  for 
the  preservation  of  his  estate,  unless  the  contrary  ap- 
pears by  the  lessor  being  there  to  demand  it  :  and  there- 
fore, unless  there  be  a  demand  made,  and  the  tenant 
thereby,  contrary  to  the  presumption^  appears  not  to  be 
upon  the  land  ready  to  pay  the  rent,  the  law  will  not 
allow  the  lessor  the  benefit  of  re-entry,  to  defeat  the 
tenant's  estate^  without  a  wilful  default  in  him ;  which 
cannot  appear  without  a  demand  hath  actually  been 
made  upon  the  land :  "  and  the  same  rule  is  laid  down 
on  the  same  principle  in  the  case  of  a  nomifie  pcence. 
But  here,  the  interest  acquired  by  the  re-entry  is  of 
another  kind ;  it  is  defined  in  Littleton^  sect.  32?.,  "  But 
where  a  feoffment  is  made  of  certain  lands  reserving  a 

(a)  Hoh.  208.  (5th  ed.  1724.)  pi.  262. 
(6)  Hutu  23. 

certain 
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certain  rent,  &c.,  upon  such  condition,  that  if  the  rent  1834. 
be  behind,  that  it  shall  be  lawful  for  the  feoffor  and  his  ~" 

Doe  dem. 

heirs  to  enter,  and  to  hold  the  land  until  he  be  satisfied  Biass 

or  paid  the  rent  behind,  &c. ;  in  this  case  if  the  rent  be  fJo^sLEyp 

behind,  and  the  feoffor  or  his  heirs  enter,  the*  feoffee  is 

not  altogether  excluded  from  this,  but  the  feoffor  shall 

have  and  hold  the  land,  and  thereof  take  the  profits, 

until  he  be  satisfied  of  the  rent  behind ;  and  when  he 

is  satisfied,  then  may  the  feoffee  re-enter  into  the  same 

land,  and  hold  it  as  he  held  it  before.    For  in  this  case 

the  feoffor  shall  have  the  land  but  in  manner  as  for  a 

distress,  until  he  be  satisfied  of  the  rent,  &c.,  though  he 

take  the  profits  in  the  meantime  to  his  own  use,  &c." 

In  Jemmot  v.  Cooly  («),  where  the  question  turned  upon 

the  effect  of  an  entry  by  the  grantee  of  such  a  rent,  only 

one  of  the  several  reports  of  the  case  (1  Keh.  784.)  makes 

any  mention  of  a  demand,  and  no  point  seems  to  have 

been  raised  respecting  it.    Nor  does  there  appear  to  be 

any  similar  case  in  which  a  demand  came  in  question. 

In  Peirson  v.  Sorrel{b),  Pemherton  C.  J.  held  at  Nisi 

Prius  that,  if  legacies  be  given  by  will,  *^  and  that, 

in  case  of  nonpayment,  the  legatees  may  enter  and 

enjoy  the  profits  of  such  and  such  land  till  satisfied," 

no  demand  is  necessary ;  for  it  is  no  forfeiture,  but  an 

executory  devise,  although  there  be  a  place  and  time 

appointed  for  payment.    In  Havergill  v.  Hare  (c),  land 

was  conveyed  by  fine  to  the  use  that  a  grantee  of  a 

rent  might,  upon  its  being  in  arrear,  and  no  sufficient 

distress,  enter  and  enjoy  till  the  rent  should  be  satisfied: 

and  the  Judges  agreed  that  this  was  not  a  condition, 

(a)  1  Lev.  170.    S.  C.  1  Saund.  112.  5.   Sid.  225,  534.   Sir  Roym. 
155,  158.     1  ICeb.  784,  915.    2  Keh,  20,  184,  270,  295. 

{b)  2  Shoio.  1^3.  {c)  Cro.  Xic.  510.    First  question. 

3  E  3  bul^ 
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1834.      but  a  limitation  of  an  use.    The  law,  though  it  incline 
^   ^         against  a  penalty,  will  favour  a  remedy. 

BlASS 

against 

HoRSLEv.  Hoggins  for  the  defendant.  It  is  true  that,  inasmucia 
as  the  distress  itself  is  a  demand,  a  distress  might  have 
been  taken  in  this  case,  without  previous  demand,  but 
for  the  condition  expressly  requiring  it ;  Com.  Dig.  Rent^ 
^D.)  4.  But  it  is  clear  from  this,  that  the  devisor  meant 
the  forfeiture  to  accrue  only  after  demand  made,  and 
that  he  understood  that  it  would  be  so;  for,  in  the  case 
where  he  conceived  that  the  demand  was  not  necessary 
without  the  insertion  of  the  condition,  he  did  insert  it. 
His  meaning  plainly  was,  that  a  demand  should  be 
necessary  before  enforcing  either  remedy,  by  the  words 
of  the  devise  in  the  case  of  distress,  and  by  the  common 
law  rule  in  the  case  of  the  forfeiture.  Lord  Coke  {Co. 
Lit,  201  b.)  says  (sect.  325.),  "  Where  our  author  saith, 
if  the  rent  he  hehind^^  it  is  to  be  understood,  "  that 
though  the  rent  be  behind  and  not  paid,  yet  if  the  feoflPor 
doth  not  demand  the  same,  &c.  he  shall  never  re-enter, 
because  the  land  is  the  principal  debtor ;  for  the  rent 
issueth  out  of  the  land,"  &c.  Now  the  present  case 
is  parallel  to  that  of  an  entry  for  non-payment  of  rent ; 
for  the  money  is  to  grow  out  of  the  rent,  and  the 
annuitant  is  to  take  the  rent  till  the  arrears  be  satisfied. 
The  entry  produces  a  temporary  forfeiture,  and  must  be 
governed  by  the  same  rules  as  if  it  produced  an  absolute 
forfeiture.  It  puts  an  end  to  the  tenant's  possession  of 
the  land  which  is  to  pay  the  annuity.  In  Com.  Dig. 
Bent,  (D.)  3.  it  is  said :  —  "If  there  be  a  lease,  and  a 
nomine  ycence  for  non-payment  of  the  rent,  the  rent 
must  be  demanded  before  he  is  entitled  to  the  nomine 

jpcence." 


IN  THE  Fourth  Year  of  WILLIAM  IV. 


771 


pcenceJ^  In  Dormer^s  case  (c),  it  was  said  that  re-entry 
might  be  for  default  of  payment,  without  demand,  hy 
special  consent  of  the  parties ;  which  was  acted  on  in 
Doe  dem,  Harris  V,  Masters  {h),  {Littledale  ,  There 
is  a  case  like  this  in  lyyer  {c\  where  the  Judges  were 
divided.] 

Cur,  adv.  vult. 

Lord  Denman  C,  J.  now  delivered  the  judgment  of 
the  Court :  — 

This  is  an  ejectment,  brought  by  the  devisee  of  an 
annuity  under  the  will  of  the  last  owner  of  the  land. 
The  devise  was  in  the  following  terms:  (His  Lordship 
here  read  the  will.)  And  the  question  was,  whether, 
the  annuity  being  unpaid  for  six  weeks,  a  demand  of  it 
was  necessary  before  the  right  of  entry  for  non-payment 
accrued.  At  the  trial,  my  brother  Alder  son  nonsuited 
the  plaintiff  for  want  of  a  demand,  after  consulting  my 
brother  Patteson,  This  circumstance,  rather  than  any 
doubt  entertained  by  the  Court  on  the  argument,  made 
us  pause  before  we  came  to  a  decision.  But  we  have 
reason  to  believe  that  the  learned  Judge  who  presided 
at  the  trial  acted  from  no  strong  or  decided  opinion; 
and  the  judgment  I  am  about  to  pronounce  has  the 
concurrence  of  my  brother  J^atteson. 

We  think  the  plaintiff  entitled  to  recover,  although 
1)0  demand  was  made,  on  the  principle  established  by 
many  authorities  cited  at  the  bar,  that  the  present  is  not 
a  case  of  forfeiture  for  non-payment  of  the  annuity,  but 
only  a  right  to  enter  and  receive  the  profits  till  the 
arrears  are  satisfied.  In  the  former  case^  a  demand  is 
necessary ;  in  the  latter,  there  is  no  authority  for  saying 


1834. 


Doe  dem. 
BrAss 
against 

HOKSLEY, 


(a)  5  Rep.  40.  h,  {h)  2  B.  ^  C.  490.  (c)  3  JDi/er,  348.  a. 

3  E  4  that 
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1834.      that  it  is.    The  anonymous  case  quoted  from  Dyer  {a) 
'      appears  to  op  farther :  for  it  is  there  decided  that  the 

DoK  dem.         ^\  ^ 

BiAss       heir  may  enter  for  non-payment  of  an  annuity  to  the 

against 

HoRSLEY.     devisee  of  it,  without  any  demand.    But  Peirson  v. 

Sorrel  [b)  is  directly  in  point.  Pemherton  C.J.  held,  at 
the  Chelmsford  assizes,  that  if  legacies  be  given  by  will^ 
and  that  in  case  of  non-payment  the  legatees  may  enter 
and  enjoy  the  profits  of  such  and  such  land  till  satisfied^ 
no  demand  is  necessary ;  for  it  is  no  forfeiture,  but  an 
executory  devise,  although  there  be  a  place  and  time 
appointed  for  payment.  The  reporter  adds, — "  So 
was  the  case  of  Tyrrel  v.  Classick,  here."  This,  indeed, 
occurred  at  Nisi  Prius ;  but  it  is  the  ruling  of  a  great 
judge,  at  a  time  when  the  learning  on  subjects  of  this 
nature  was  in  daily  operation,  and  is  consistent  with  all 
the  authorities. 

The  nonsuit  must,  therefore,  be  set  aside;  and  our 
judgment  will  be  for  the  plaintiff. 

Postea  to  the  plaintiC 

(a)  3  Dyer,  348.  a.  [b)  2  Show.  185. 


Tue&dmj,  RoGERs  agatust  Smith  and  Another. 

June  10th. 

(In  Error.) 

^IbirthV'''^"'  gRROR  coram  nobis.— It  appeared  by  the  record 
Court  reversed         that  an  issue  had  been  joined  between  the  plaintiff 

the  judgment, 

because  there     and  defendants  in  an  action  of  assumpsit,  and  tried  at 

was  no  return       i        -vr    ,  •  ^        -  rr>      ^      -  ^ 

of  ihe  distringas  the   Yor/c  assizes,  and  that  the  plaintm   obtamed  a 

Xriff  oroVe^r^  vcrdict,  and  judgment  thereon.    The  error  assigned  was 

pfneTof  the"""^  as  follows :  —  «  That  the  writ  of  distringas  juratores  in 

'x^entLtT're-  ^^^^  P^^^  between  the  said  B.  R.,  plaintiff,  and  the 

turned  and 

annexed  thereto.    Such  defect  is  not  cured  by  the  stat,  21  Jan.  1.  c.  13, 

said 
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said  J".  S,  and  J,  P.  S.,  defendants,  was  not  at  the 
return  thereof,  that  is  to  say,  on  the  said  Monday  the 
1 5th  day  of  April  (a),  or  on  any  other  day  or  time  whatso- 
ever, returned  by  the  sheriff  of  the  said  county  of  York, 
or  by  the  under  sheriff,  or  by  any  other  officer  in  that 
behalf,  nor  was  there  any  panel  of  the  names  of  the 
jurors  in  the  said  writ  of  distringas  juratores  referred  to, 
returned  and  annexed  thereto."  This  case  was  argued 
in  Easier  term  last,  April  22d  {b). 

Alexander  for  the  plaintiff  in  error.  The  omission 
to  return  the  distringas,  and  the  want  of  a  panel, 
are  objections  which  may  be  taken  after  verdict,  and 
are  good  ground  of  error.  Judgment  was  arrested  in 
Stainer  v.  James  {c\  because  the  sheriff's  name  was  not 
put  to  the  distringas  or  the  tales  awarded  upon  it;  for 
want  of  a  return  to  the  venire  or  distringas,  in  Becknam 
V.  Rye{d)\  and  for  want  of  a  return  to  the  venire,  in 

(a)  The  statement  on  the  judgment-roll,  after  the  venire,  and  con- 
tinuances by  vicecomes  non  misit  breve,  proceeded  as  follows  :  —  "  After- 
wards the  process  thereof  is  continued  between  the  parties  aforesaid 
of  the  plea  aforesaid,  by  the  jury  being  respited  between  them  before  our 
Lord  the  King  at  Westminster,  until  Monday,  the  15th  day  of  jtpril  next, 
unless  his  Majesty's  justices,  assigned  to  take  the  assizes  in  and  for  the 
county  of  Yorh,  shall  first  come  on  Saturday,  the  2d  day  of  March  next, 
at  the  castle  of  York  in  the  said  county,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  for  default  of  the  jurors,  because 
none  of  them  did  appear.  At  which  day,  before  our  said  Lord  the  King 
at  Westminster  aforesaid,  comes  the  said  plaintiff  by  his  attorney  afore- 
said ;  and  the  said  justices  before  whom  the  said  record  was  tried  have 
sent  hither  their  record  had  before  them  in  these  words,  to  wit :  —  After- 
wards, that  is  to  say,  on  the  day  and  at  the  place  within  contained, 
before,"  &c.  (the  judges  of  assize),  "  come  as  well  the  within  named 
plaintiff  as  the  within  named  defendants,  by  their  respective  attornies  also 
within  named,  and  the  jurors  of  the  jury  whereof  mention  is  above  made 
also  come,  who  to  speak  the  truth,"  &c. 

(6)  Before  Lord  Deyiman  C.  J.,  Littledale,  Parke,  and  Patteson  Js. 

(c)  Cro.  Eliz.SlU  {d)  Cro.  Eliz.  587. 

Ackeridge 
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1834.  Ackeridge  v.  Conham{a).  In  Blodwell  \,  Bdwards{b\ 
where  the  sheriff's  name  was  not  added  to  the  return 

KOGERS 

against  of  the  habeas  corpora,  or  of  the  decern  tales,  and  in 
Buckle  V.  Scarth  (c),  where  no  return  appeared  upon  the 
habeas  corpora,  so  that  it  was  "  album  breve"  the  omission 
was  held  to  be  error ;  so  was  the  omission  of  a  return  to 
the  venire,  in  Young  v.  Watson  [d) ;  and  in  Wilby  v. 
Quimey  {e\  a  new  venire  was  awarded  because  the  habeas 
corpora  was  returned  album  breve.  In  Holdemorth  v. 
Proctor  (g),  the  omission  of  the  sheriff's  name  on  the 

^  distringas   was  held   not  to  be  amendable,   and  a 

venire  de  novo  was  ordered.  In  Crowder  v.  Itooke  (h)^ 
where  the  record  of  nisi  prius,  habeas  corpora,  and 
jurata,  were  made  up  for  a  wrong  day  of  trial,  the  plain- 
tiff, who  had  had  a  verdict,  was  not  allowed  to  amend, 
and  the  Court  awarded  a  venire  de  novo.  An  erroneous 
return  of  jurors  on  the  panel  was  held  to  be  ground  for 
setting  aside  the  verdict  in  Brown  v,  Johnston  (/),  not- 
withstanding the  statute  21  Jac.  I.e.  13.  The  statutes 
of  jeofails  and  amendment  do  not  apply  to  such  cases ; 
the  act  18  Elzz.  c,  14.,  the  authorities  upon  which  are 
collected  in  Bac,  Ahr,^  Amendment  (B.)  {k\  enacts  that 
judgment  shall  not  be  stayed  or  reversed  after  verdict "  by 
reason  of  any  imperfect  or  insufficient  return  of  any 
sheriff  or  other  officer : "  but  here  no  return  appears.  By 
21  Jac,  1.  c,  13.,  the  want  of  a  return  upon  any  writ  of 
venire  facias,  habeas  corpora,  or  distringas,  is  cured 
after  verdict,  "  so  as  a  panel  of  the  names  of  jurors  be 
returned  and  annexed  to  the  said  writ ; "  but  here  no 

(a)  5  Bulst,  220,  (b)  Cm.  Eliz.  509. 

(c)  1  Halle's  Rep.  295.  (d)  Cited  in  Rex  v.  Terry,  5  T,  R,  462, 

(<?)  Hob.  150.  (5th  ed.  1724.) 

{g)  Cro.  Jac.  188.  (Ji)  2  Wils.  144. 

ii)  Bull.  N.  P,  324.  {k)  Vol.  i.  p.  197.  7th  ed, 

panel 
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panel  is  returned  or  annexed  to  the  distringas.  The 
Stat.  3  G,  2.  c,  ^25.  s.  8.,  clearly  required  that  a  panel 
should  be  annexed  to  the  distringas  as  well  as  to  the 
venire ;  and  this  regulation  is  continued  by  6  G.  4, 
c,  50.  5.  15. 

Arclibold  contra.  The  cases  cited  are  distinguishable 
from  this,  and  are  not  sufficient  to  establish  that  the 
want  of  a  return  upon  the  distringas,  or  of  a  panel 
annexed  to  it,  is  error.  In  Blodwell  v.  Edwards  (a),  a 
distringas,  with  a  decern  tales,  had  been  awarded  for 
want  of  jurors;  that  was  in  the  nature  of  a  venire  facias, 
and  ought  to  have  been  returned  into  court  before  the 
day  at  Nisi  Prius.  The  case  was  within  the  mischief  of 
Stat.  42  Ed.  3.  c.  11.  So  in  Becknam  v.  Ri/e{b),  'it  was 
sufficient  ground  for  arresting  the  judgment  that  the 
venire  facias  was  not  returned ;  that  was  the  objection 
which  prevailed  in  Rowland's  Case{c).  The  same 
observation  applies  to  Ackeridge  v.  Conham  {d)^  and 
Young  V.  Watson  {e).  The  statement  of  Wilhy  v.  Qiiin- 
sei/[g)  is  very  short,  and  cannot  be  much  relied  upon. 
In  Brown  v.  Johnston  {h),  there  was  a  variance  between 
the  returns  to  the  venire  and  habeas  corpora.  Crowder 
V.  Rooke  (z)  was  also  a  distinguishable  case ;  it  appeared 
there,  by  the  record,  that  the  day  of  Nisi  Prius  had 
gone  by  when  the  cause  came  on,  and  consequently  that 
there  was  no  authority  to  try.  Holdesworthw,  Proctor  [k) 
seems  to  have  proceeded  upon  an  unauthorised  applica- 
tion of  Rowland's  Case  (c),  the  decision  being,  that  the 

(a)  Cro,  EUz.  509.  {h)  Cm.  Eliz.  587. 

(c)  5  Itei^.  41.  i.  ((/)  3  BuUU  220. 

(e)  Cited  5  T.  R.  462.  (g)  Hob,  ISO.  (5th  ed.  1724.) 

(h)  Bull.  iV.  P.  324. 

(0  2  Wils.  144.    See  Child  v.  Harvei/,  1  SalL  48. 
{k)  Cro.  Jac.  188. 

want 
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want  of  a  proper  return  to  the  distringas  was  fatal, 
although  there  was  a  good  venire,  and  it  being  assumed 
that  a  defect  in  the  distringas  was  all  one  with  a  defect 
in  the  venire.    But  that  is  not  so.    The  venire  is  the 
process  without  which  the  sheriff  would  not  have  autho- 
rity to  summon  the  jurors  at  all.   The  distringas  is  very 
different.     When  that  issues,  the  sheriff  has  already 
received  his  authority,  and  by  virtue  of  it  has  sum- 
moned and  returned  jurors;  the  distringas  is  merely 
to  oblige  him  to  have  them  in  court  at  a  particular 
time.    In  4  Bac,  Abr,,  Juries  (I.)  (a),  it  is  said, —  "  So 
if  there  be  no  venire  facias,  or  if  there  be  such  a 
fault  in  the  venire  as  makes  it  a  perfect  nullity,  so  that 
it  has  no  relation  to  the  cause,  yet  if  there  be  a  good 
distringas,  that  being  one  of  the  jury  process,  the  omis- 
sion of  the  former  is  cured;  for  the  omission  of  any 
judicial  writ  is  aided  by  the  statutes,  and  a  venire  that 
is  a  nullity,  and  has  no  relation  to  the  cause,  is  as  if 
there  had  not  been  any ;  and  so  of  a  distringas ,  *where 
there  is  a  proper  venire : "  and  authorities  are  cited  in 
support  of  these  positions.  Again,  it  is  there  laid  down  {b) 
that  the  omission  of  the  sheriff  to  return  the  venire 
or  set  his  name  on  the  back  of  it,  though  formerly  not 
amendable,  is  now  helped  by  stat.  21  Jac.  1.  c,  13.,  so 
that  a  panel  of  the  jurors  be  returned  and  annexed  to 
the  writ.     And,  it  is  said  (c),      If  the  day  when,  and 
place  where,  the  assize  was  to  be  holden,  is  not  men- 
tioned in  the  distringas,  it  shall  be  amended  by  the  roll ; 
for  if  there  had  been  no  distringas,  the  trial  had  been 
good,  because  the  jurata  is  the  warrant  to  try  the  cause, 
and  that  was  right."     In  Philips  v.  Philips  {d\  the 
objection  was  taken,  that  "  The  venire  facias  and  habeas 

(a)  Vol.  iv.  p.  582.  (7th  ed,  1832.)     ^       (6)  Page  585. 

(c)  Page  587.  {d)  Andrews  s  Rep.  248. 

corpora 
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corpora  are  not  well  returned;  for  on  the  venire  the  1834?. 
jury  do  not  appear  to  have  been  summoned;  and  it  ~ 

£VOG  ERS 

does  not  appear  on  the  other  writ  that  they  were  against 

,  Smith. 

attached  by  pledges."  To  which  one  answer  was, — 
"  As  to  the  return,  there  can  be  no  other  than  one 
general  return  since  the  balloting  act  (a) :  "  and  the 
Court  were  inclined  to  affirm  the  judgment.  In  Cotn. 
Dig.,  Amendment  (G.)  it  is  said:  —  "  If  the  return 
upon  a  venire  facias  was  right,  but  the  return  upon  the 
habeas  corpora  or  distringas  was  defective,  it  was 
amendable  by  the  stat.  18  Eliz.  14."  —  "So,  if  there 
was  no  return  upon  the  habeas  corpora  or  distrin- 
gas; for  the  venire  facias  is  the  principal  process, 
R.  1  RoL  204.  15.  25."  — "But  if  there  was  no 
return  upon  the  venire  facias,  it  was  not  amendable  till 
the  stat.  21  Jac.  13.  R.  1  Rol  204.  /.  10."  In  an 
Anonymous  case(i),  however,  before  21  Jac,  1.,  it  is  said 
to  have  been  holden,  "  that  if  there  be  no  venire  facias, 
nor  habeas  corpora^  yet  if  the  sheriff  do  return  a  jury, 
the  same  is  helped  by  the  statute  of  Jeofailes."  In 
Fowkes  V.  Childe{c)  (14  Jac,  1.),  Haughton  J.  said, — 
"  If  the  distringas  be  album  breve,  it  hath  been  adjudged 
that  this  shall  be  aided  by  the  statute ; "  and  Dod- 
dridge J.  there  held,  that  if  there  had  been  no  distringas 
returned,  the  defect  would  have  been  cured,  after  trial, 
by  stat.  32  H,  8.  c.  30.  And  in  Churcher  v.  Wright  (d) 
(15  Jac,  1.),  after  verdict  it  was  moved,  in  arrest  of  judg- 
ment, that  the  distringas  was  blank,  and  had  no  return  or 
sheriff's  name;  but  the  venire  being  well  returned,  and  the 
distringas  being  of  the  right  jurors,  the  Court  held  that 

(o)  5  G.  2.  c.  25. 

(6)  Godb.  194.    But  see  Miiton  v.  Pearsei/,  1  Brownl.  ^  Goldes,  78. 
(c)  5Bulst.  180.    Cro.  Jac.  596,  (rf)  Cro.  Jac.  445. 

it 
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it  was  amendable :  and  they  distinguished  the  case  from 
Rowland* s  Case  {«),  because  there  "  the  sheriff's  name 
was  wanting  upon  the  venire  facias,  which  guides  the 
residue  of  the  process."  Since  the  statute  of  James^  there 
appears  scarcely  an  instance  in  which  the  objection  has 
been  taken,  except  in  Philips  v.  Philips  (b),  and  another 
in  the  same  book  {c). 

Then  as  to  the  operation  of  the  statutes.  By  18  Eliz, 
c,  14.,  it  is  enacted,  that  judgment  shall  not  be  stayed 
or  reversed  after  verdict,  "  by  reason  of  any  default  in 
form,  or  lack  of  form,  touching  false  Latin,  or  variance 
from  the  register,  or  other  defaults  in  form,  in  any  writ 
original  or  judicial,  count,  declaration,  plaint,  bill,  suit 
or  demand,  or  for  want  of  any  writ  original  or  ju- 
dicial," &c.  A  distringas  is  one  of  the  judicial  writs 
here  referred  to,  and  the  total  want  of  such  writ  would 
be  remedied  by  the  statute;  a  fortiori,  the  want  of  a 
return.  The  stat.  21  J,  1.  c,  13.,  after  reciting  the 
statutes  of  32  H,  S.  c,  ^0.  and  18  Eliz,  c,  14.,  enacts 
(sect.  2.),  that  no  judgment  shall  be  stayed  or  reversed 
after  verdict  "  by  reason  that  the  venire  facias,  habeas 
corpora,  or  distringas,  is  awarded  to  a  wrong  officer,"  &c. 
"  or  by  reason  that  there  is  no  return  upon  any  of  the  said 
writs,  so  as  a  panel  of  the  names  of  jurors  be  returned 
and  annexed  to  the  said  writ."  The  want  of  a  return, 
therefore,  to  the  distringas,  as  well  as  to  other  writs,  is 
expressly  cured  by  this  statute.  The  proviso  as  to  a 
panel  does  not  apply  to  the  writ  of  distringas.  The 
words  of  the  statute  of  James  are,  "  so  as  a  panel  be  an- 
nexed to  the  said  writ,''  not  writs.  When  that  statute 
passed,  there  was  but  one  writ  to  which  it  could  be 

(a)  5  Rep.  41.  b.  (b)  Andr,  248. 

(c)  French  v.  Wiltshire,  Andr.  67 ,  99. 

requisite 
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requisite  that  a  panel  should  be  anriexedj  namely,  the  1834. 
venire.  The  annexation  of  a  panel  to  the  venire,  to  be 
returned  before  the  sittings  of  nisi  prius,  was  required  by 
the  Stat.  42  Ed,  3.  c,  11.;  but  it  does  not  appear  ever  to 
have  been  necessary  to  return  the  distringas  at  all,  until 
the  provisions  in  35  H,  8.  c,  6.  s.  4.,  for  returning  issues 
upon  the  distringas  ;  the  practice  on  which  subject  was 
further  regulated  by  27  Eliz,  c,  7.  s,  2.,  5  W,  Sf  M. 
c,  24.  5.  15.,  and  other  statutes.  In  a  case  before  the  stat. 
-H".  8.  it  appears  to  have  been  laid  down  by  Hussey  C.  J., 
that  if  the  sheriff  had  returned  no  writ  of  distress,  and 
the  jury  had  appeared,  they  should  have  been  sworn ; 
Bro,  Abr.,  Retorne  de  Brief pi.  86. ;  Viri,  Abr,y  Trial, 
(T.  e.)  pi.  13.  note.  The  necessity  of  returning  a  panel 
with  the  distringas  as  well  as  with  the  venire,  arose  from 
the  practice  of  summoning  other  jurors  upon  the  dis- 
tringas than  those  returned  upon  the  venire;  but  since 
the  statutes  3  G.  2.  c,  25.  s.  8.  and  6.  G.  4.  c.  50,  s,  15- 
have  directed  that  the  same  jurors  shall  be  summoned  on 
each,  the  necessity  no  longer  exists ;  and  although  those 
statutes  direct  that  a  panel  of  the  names  of  the  jurors  shall 
be  annexed  to  the  writs  respectively,  the  object  of  that 
provision,  as  it  regards  the  distringas,  is  to  save  the 
inserting  of  all  the  names  in  the  body  of  the  writ,  and 
not  to  make  it  indispensable  that  a  second  panel  should 
be  returned.  The  words  of  the  statute  6  G.  4.  c.  50.  s.  15. 
show  that  the  annexing  of  the  panel  to  the  distringas  is 
not  considered,  in  that  act,  as  the  business  of  the  sheriflfj 
but  of  the  officer  of  the  court,  who  issues  the  process ; 
for  it  is  said  that,  in  the  writ  of  distringas  subsequent  to 
the  venire,  it  shall  not  be  requisite  to  insert  the  names 
of  all  the  jurors  contained  in  the  panel  to  the  venire, 
*'but  it  shall  be  sufficient  to  insert  in  the  mandatory 

part 
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1834.      part  of  such  writs  respectively,  *  the  bodies  of  the  several 
'      persons  in  the  panel  to  this  writ  annexed  named/  or 

KOGERS 

against      words  of  the  like  import ;  and  to  annex  to  such  writs 

Smith.  .    .  .  .  , 

respectively  panels  contammg  the  same  names  as  were 
returned  in  the  panel  to  such  venire  facias,"  &c. ;  "and 
that  for  making  the  returns  and  panels  aforesaid,  and 
annexing  the  same  to  the  respective  writs,  the  ancient 
legal  fee  and  no  other,  shall  be  taken."  The  panel  is 
considered  as  annexed  when  the  distringas  issues,  and  as 
parcel  of  it.  If  the  present  application  succeed,  the 
award  must  be  of  a  venire  de  novo  :  but  that  is  the  pro- 
cess applicable  to  a  mistrial ;  and  an  error  like  this,  in  a 
return  made  long  after  the  trial,  cannot  make  the  trial 
itself  bad.  \_Littledale  J.  The  trial  goes  for  nothing, 
unless  there  be  a  proper  return  to  this  court.] 

Alexander  in  reply.  The  authorities  referred  to  on 
the  other  side  do  not  shew  the  distinction  contended  for 
between  the  venire  facias  and  distringas ;  nor  do  the  pas- 
sages cited  from  Bac.  Abr,,  Juries  (I.),  or  the  authorities 
there  given  in  the  margin,  bear  out  the  propositions  for 
which  they  are  referred  to.  In  Philips  v.  Philips  {a) 
no  judgment  was  given.  In  Churcher  v.  Wright  {b),  the 
distringas  was  blank,  and  was  held  amendable,  the 
venire  being  well  returned  ;  but  it  is  consistent  with  the 
facts  stated,  that  the  distringas  may  have  had  a  panel 
annexed,  which  would  distinguish  the  case  from  this. 
It  is  contended  that  the  words  "  for  want  of  any  writ 
original  or  judicial,"  in  stat.  18  Eliz,  c.  14.  s.  1.,  cure 
the  want  of  a  return  to  the  distringas ;  but  if  so,  there 
would  have  been  no  occasion  for  the  clause  of  21  Jac.  1. 
c.  13.  5.  2.,  which  remedies  that  very  defect,  but  with 

(n)  Jndr.  248.  {b)  Cro.  Jac,  443. 

the 
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tlie  proviso  that  the  writ  have  a  panel  annexed.  That 
proviso,  by  its  terms,  attaches  to  each  of  the  writs 
before  named ;  if  "  any  of  the  said  writs"  be  without  a 
panel,  the  statute  does  not  aid  it.  The  stat.  6  G.  4.  c.  50. 
s.  15.  directs  the  sherilF,  on  his  return  of  every  venire 
facias,  to  annex  a  panel  to  the  writ,  containing  the  jurors' 
names ;  and  enacts  that  in  the  distringas,  &c.,  it  shall 
not  be  requisite  to  insert  the  names  of  all  the  jurors 
contained  in  the  panel,  but  it  shall  be  sufficient  to 
insert  in  the  mandatory  part  of  such  writs,  certain 
words,  and  to  annex  to  such  writs  panels  containing  the 
same  names  as  were  returned  in  the  panel  to  the  venire 
facias.  That  clearly  implies  that  it  is  the  sheriff's  duty 
to  annex  the  panel  to  the  distringas. 

Cur,  adv,  vuU, 


1834. 

RoOERg 

Oft  linst 

SMlTlf. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

This  was  a  writ  of  error  coram  nobis  to  reverse  a 
judgment  on  the  ground  that  the  writ  of  distringas  jura- 
tores  was  not  returned,  nor  any  panel  of  the  names  of 
the  jurors  returned  and  annexed  to  the  writ.  It  was  ar- 
gued on  the  part  of  the  defendant  that  the  defect  was 
matter  of  error  at  common  law,  and  not  cured  by  any 
of  the  statutes  of  Jeofails,  For  the  plaintiff  it  was  con^ 
tended  that  the  want  of  a  return  was  cured  by  the 
statutes  18  Eliz.  c.  14.,  and  21  James  1.  c,  13.,  and  that  no 
panel  was  requisite  prior  to  3  G.  2.  c.  25.  s,  8. 

Several  cases  were  cited,  which  sufficiently  establish 
the  position,  that  the  want  of  a  return,  or  a  defective  return, 
was  error  at  common  law.  The  statute  32  H.  8.  c,  30.  was 
cited,  which  cures  many  things  after  verdict,  but  not  the 
want  of  a  return  to  the  jury  process.    Then  the  statute 

Vol.  L  3F  IS  Eliz, 
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1834.  18  Eliz,  c.  14.  followed,  which  cures  the  want  of  any  writ 
^^^^  original  or  judicial;  but  this,  it  plainly  appears,  has  been 
fiizainst       construed  to  relate  to  writs  of  mesne  process,  and  not  to 

Smith. 

jury  process.  Then  the  statute  of  21  Jac,  1.  c.  13.  ex- 
pressly cures  certain  defects  in  jury  process  ;  it  does  not 
cure  the  want  of  a  writ  of  venire  or  distringas,  but  pro- 
vides that  after  verdict  no  judgment  shall  be  stayed  or 
reversed  by  reason  that  the  venire  facias,  habeas  corpora, 
or  distringas  is  awarded  to  the  wrong  officer ;  "  or  by 
reason  that  there  is  no  return  upon  any  of  the  said  writs, 
so  as  a  panel  of  the  names  of  the  jurors  be  returned  and 
annexed  to  the  said  writ."  This  clause  is  relied  on  as 
showing  that  the  distringas  need  not  be  returned  at  all, 
and  the  mention  of  a  panel  is  referred  to  the  venire  only, 
for  it  is  argued  that  in  the  reign  of  James  the  First,  no 
panel  was  annexed  to  the  distringas,  but  the  names  of 
the  jurors  who  were  returned  upon  the  venire  were  in- 
serted in  the  body  of  the  writ  of  distringas,  until  3  G,  2. 
c.  25,  which  made  it  unnecessary  to  insert  their  names  in 
the  body  of  the  distringas,  and  required  that  it  should 
refer  to  a  panel  to  be  annexed.  We  are,  however,  of 
opinion,  upon  an  examination  of  the  statutes,  that  the 
3  G.  2.  c,  25.  was  passed,  not  to  make  it  necessary  to 
annex  a  panel  to  the  distringas  as  a  new  thing,  but  to 
avoid  a  repetition  of  the  names  in  the  body  of  the  writ  as 
well  as  in  the  panel,  and  that  in  the  reign  of  James  a 
panel  was  annexed  to  the  distringas  as  well  as  to  the 
venire,  and  indeed  this  appears  from  the  case  of  Fowks  v. 
C/iild  (a),  [Anno  14:  J.  1.)  in  which  mention  is  made  of 
such  panel.  The  statute  of  James  therefore  does  not 
cure  the  want  of  a  return  on  the  distringas  unless  there 

(a)  Cro.  Jac.  596, 

be 


IN  THE  Fourth  Year  of  WILLIAM  IV. 


783 


be  a  panel,  and  here  there  was  none.  And  looking  to  the  1834. 
words  of  that  statute,  it  should  seem  to  apply  rather  to 


ROG 


ERS 


the  want  of  a  formal  return  indorsed  on  the  writ,  than  to  agavnt 

Smith. 

an  omission  to  return  it  at  all,  and  then  the  meaning 
would  be  that  no  judgment  should  be  stayed,  by  reason 
of  a  blank  return,  provided  a  panel  be  annexed. 

In  this  case  no  panel  is  annexed,  and  we  feel  ourselves 
obliged,  however  reluctantly,  to  hold  that  the  judgment 
is  erroneous* 

Judgment  reversed. 


Doe  dem,  Thomas  Foster  af^ainst  The  Earl  Tuesdn?/, 

June  10th. 


of  Derby. 


EJECTMENT  for  lands  at  Huyton  in  the  county  of  ^-  being  seised 
of  two  closes, 

Lancaster.    At  the  trial  before  Alderson  J.  at  the  which  he 

claimed  as  heir 

Lancaster  Spring  assizes,  1834,  it  appeared  that  the  at  law,  coti- 
-ip,  1        11  •        "T  veyed  one  to  B, 

"defendant  purchased  the  premises  in  dispute  in  1823,  Both  y^.  and 
from  Henry  Foster^  who  claimed  to  have  become  en-  wardroustcd^' 
tided  to  this  and  another  property  called  the  Croft      c-^^^^ , 

I  J  «/     brought  actions 

estate  (which  //.  F,  continued  to  hold),  as  heir  at  law  ofejectaient 

against  him  for 

to  Mmy  Travers:  that  the  said  Mary  Travers  died  in  tne  premises 

respectively, 

January  1823,  before  the  above-mentioned  purchase :  which  they  re- 

.  ,  -  p    ,      covered.  B. 

that  in  1826,  ihomas  Foster,  the  present  lessor  or  the  was  asain  dis- 

plaintiff,  also  claiming  to  be  heir  at  law  to  Mrs.  Travers,  andagafn^^^  ' 

brought  eject- 
ment against  him,  claiming  the  same  premises  as  in  the  former  action,  and  by  the  same  title. 
On  the  trial,  B.  offered  to  prove  the  deposition  made  by  a  witness,  since  deceased,  upon 
the  trial  of  the  former  ejectment  between  A.  and  C.  .•  Held,  that  the  evidence  was  in- 
admissible. 

The  former  action  of  ejectment  between  B.  and  C.  was  called  on  for  trial  immediately 
after  that  in  which  J.  obtained  a  verdict  against  C.  'i  he  counsel  for  C.  in  the  second 
ejectment  said,  they  would  not  trouble  the  Court  in  this  case,  the  evidence  in  both  being 
the  same,  but  would  consent  to  a  verdict,  which  was  immediately  taken  for  the  plaintifl*: 
Held,  that  this  could  not  be  considered  as  proof  of  an  agreement  between  the  parties,  that 
the  evidence  given  in  the  first  cause  should  be  considered  as  repeated  in  the  second ;  but 
that  the  party  relying  on  such  agreement  must  shew  it,  either  by  the  Judge's  notes,  or  by 
S3me  other  distinct  proof, 

'3  F  2  brought 
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1834?.      brought  actions  of  ejectment,  in  which  he  recovered  the 
premises  now  in  question  from  the  present  defendant, 
Foster      ^jjJ  ^\^q  Qroft:  estate  from  Henry  Foster :  that  the  de- 

n<:ninst  ^ 


The  Earl  of   fendant  and  Henry  Foster  afterwards  brought  two  ac- 

Derby. 

tions  of  ejectment  against  Thomas,  the  now  lessor  of  the 
plaintiff,  to  recover  back  the  said  premises  respectively  : 
that  at  the  Lancaster  Summer  assizes,  1830,  the  two 
causes  stood  next  to  each  other,  Henry  Foster  being 
lessor  of  the  plaintiff  in  the  first,  and  claiming  as  heir 
at  law  of  Mrs.  Travers,  and  the  now  defendant  being 
lessor  of  the  plaintiff  in  the  second,  and  claiming 
through  Henry  Foster  as  such  heir  at  law  :  that  H  F,, 
the  lessor  of  the  plaintiff,  obtained  a  verdict  in  the  first 
cause,  no  evidence  being  offered  for  the  defendant: 
that  the  witnesses  and  evidence  in  the  second  cause 
would  have  been  the  same  as  in  the  first,  except  only 
as  to  the  additional  fact,  in  the  latter  cause,  of  the  con- 
veyance from  Henry  Foster  to  the  present  defendant; 
that  the  defendants'  counsel  were  the  same  in  both;  that 
when  the  first  cause  was  over,  and  the  jury  sworn  in  the 
second,  the  counsel  for  the  then  defendant  and  now 
lessor  of  the  plaintiff  said,  "  they  would  not  trouble 
the  Court  in  the  second  case,  the  evidence  in  both 
being  precisely  the  same"  (except  as  above  mentioned), 
but  would  consent  to  a  verdict  for  the  plaintiff,  which 
was  accordingly  taken.  It  further  appeared,  that 
among  the  witnesses  examined  on  that  occasion  in 
Henry  Foster's  ejectment  was  one  William  Foster,  and 
that  he  was  now  dead ;  and  at  the  trial  of  the  present 
cause,  in  which  the  same  premises  and  tide  were  in 
question  as  in  the  former  ejectment  brought  by  Lord 
Derby,  it  was  proposed  to  read  as  evidence  for  the  now 
defendant  Lord  Derby,  a  short-hand  writer^s  note  of 

the 
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the  examination  of  William  Foster  on  the  trial  in  1830. 
The  learned  Judge  thought  the  evidence  not  admissible, 
because  the  parties  in  that  cause  and  in  this  were  not 
the  same ;  he  therefore  rejected  it,  and  the  plaintiff 
had  a  verdict.  In  the  following  term  a  rule  nisi  was 
obtained  for  a  new  trial,  on  the  grounds,  first,  that  the 
testimony  given  by  the  deceased  witness  in  the  cause. 
Doe  dem,  Henry  Foster  v.  Thomas  Foster,  was  legitimate 
evidence  in  the  cause  between  the  present  parties ;  and, 
secondly,  that  when  the  defendant's  counsel,  in  the 
cause,  Doe  dem.  Earl  of  Derby  v.  Thomas  Foster,  agreed 
to  a  verdict  being  at  once  taken  for  the  plaintiff,  it  was 
understood  that  the  evidence  in  the  preceding  cause 
should  be  considered  as  repeated  ;  and,  consequently, 
the  evidence  of  William  Foster  had,  in  effect,  been 
given  in  a  former  cause  between  the  present  parties, 
and,  therefore,  ought  now  to  have  been  admitted. 

F,  PollocJc,  Tomlinson,  and  Addison,  now  shewed 
cause.  The  evidence  was  not  admissible.  To  make  it 
so,  the  parties  in  the  cause  in  which  the  evidence  was 
given  ought  to  have  been  identically  the  same  as  in  this, 
or  at  least  substantially  so.  The  lessor  of  the  plaintiff, 
here,  was  neither  party  nor  privy  to  the  cause  of  Doe 
dem,  Henry  Foster  v.  Thomas  Foster,  If,  indeed,  Henry 
Foster  had,  in  a  former  action,  recovered,  against  Thomas 
Foster,  the  whole  property  constituting  the  Hiiyton  and 
Croft  estates,  and  afterwards  conveyed  the  latter  to  Lord 
Derby,  and  the  earl  had  then  brought  an  action  against 
Thomas  for  one  of  those  estates,  claiming  under  Henry, 
there  would  have  been  a  sufficient  privity  between  Lord 
Derby  and  Henry  Foster  to  let  in  evidence  of  a  deposition 
made  on  the  former  trial.  But  the  estate  claimed  in  this 
3  F  3  action 


1834. 


Doe  dem. 

FOSTKP 

auninst 
The  Earl  of 

Df.RBY. 
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1834.      action  is  no  part  of  that  recovered  in  the  cause  in 
which  the  evidence  of  the  deceased  witness  was  given. 

Doe  dem. 

Foster  No  rule  of  law,  therefore,  sanctions  the  reading  of  that 
The^Eartof  evidence  in  the  present  cause.  One  mode  of  trying  this 
Derby.  question  is  to  ask  whether,  if  evidence  had  been  given  for 
the  defendant  in  the  cause.  Doe  dem.  Henry  Foster  v. 
Thomas  Foster^  by  a  witness  who  had  since  died,  such 
evidence  could  have  been  read  for  the  present  lessor  of 
the  plaintiff,  against  Lord  Derbi/,  The  answer  would 
clearly  be  that  it  could  not,  because  Lord  Derby  had  no 
opportunity  of  cross-examining  the  witness  on  the  former 
trial.  Then  he  ought  not  to  use  evidence  given  under 
the  same  circumstances,  against  the  now  lessor  of  the 
plaintiff.  The  right  to  use  evidence  is  co-extensive  with 
the  liability  to  be  bound  by  evidence.  Here  there  is  no 
mutuality.  If  this  be  so,  the  only  remaining  question 
is,  whether  the  evidence  on  the  trial  of  Henry  Foster''s 
ejectment  was,  by  consent  of  the  parties,  to  be  considered 
as  repeated  in  the  cause  immediately  following.  That 
is  a  question  of  fact :  the  lessor  of  the  plaintiff  denies 
that  any  understanding  was  come  to  at  the  trial  to  that 
effect;  nor  does  any  proof  of  it  appear.  The  Court 
then  called  upon 

Alexander,  Wightman,  and  Cowling,  contra.  Henry 
Foster  and  Lord  Derby  claimed,  in  the  two  former  eject- 
ments, by  precisely  the  same  title, — that  of  Henry  Foster 
as  heir-at-law  to  Mrs.  Travers,  The  same  evidence 
would  have  established  the  ri£jht  in  both  cases.  It  is  not 
necessary,  in  order  to  let  in  such  evidence  as  was  offered 
here,  that  either  the  parties  or  the  land  should  be  iden- 
tically the  same  in  the  cause  wherein  the  evidence  is 
offered  as  in  that  wherein  it  was  originally  given.  This 

is 
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is  laid  down,  as  to  the  parties  and  form  of  action,  in 
1  Stark,  on  Ev,  p.  219.  2d  ed.  {a\  with  reference  to  the 
admissibility  of  a  former  verdict  in  evidence;  and 
Kinnersley  v.  Orpe  [h)  is  there  cited,  where  "  in  an  action 
for  a  trespass  in  the  plaintiff's  fishery,  a  verdict  for  the 
plaintiff  in  a  former  action,  against  one  who  justified  as 
the  servant  of  J.  S,,  was  admitted  in  evidence  against 
the  defendant  in  the  second  action,  upon  its  appearing 
that  the  defendant  in  that  action  had  acted  by  the 
command  of  J.  S, ;  for  it  was  considered  that  J,  S.  was 
the  real  party  in  both  actions."  Again,  in  1  Stark,  on 
Ev.  p.  223.  2d  ed.,  it  is  said  not  to  be  "  necessary  that 
the  former  verdict  should  have  been  founded  upon  the 
same  precise  subject-matter,  provided  the  question  be 
the  same,  and  between  the  same  parties.'*  Here  it  was 
substantially  so.  Lord  Derhy  was  privy  in  estate  to 
Henry  Foster :  the  titles  of  both  depended  on  the  same 
evidence;  and  a  verdict  against  Henry  Foster  would 
have  been  conclusive  against  the  earl.  The  lands  in 
question  in  the  two  causes  were  parcels  of  one  and  the 
same  estate.  It  was  admitted  by  the  counsel  for  Thomas 
Foster^  that  the  verdict  in  one  cause  was  decisive  of  the 
other,  the  evidence  in  both  being,  as  they  said,  precisely 
the  same.  In  Cora*  Dig t  Evidence  (A  5.),  it  is  said 
that  "  a  verdict  in  another  action  for  the  same  cause 
shall  be  allowed  in  evidence  between  the  same  parties. 
So,  it  shall  be  evidence,  where  the  verdict  was  for  one 
under  whom  any  of  the  present  parties  claim."  Here 
the  cause  was  the  same  in  the  two  ejectments,  the 
interest  and  title  being  the  same,  though  the  parcels  of 
land  were  different.     {_Littledale  J.    No  authority  is 

(a)  See  the  argufr.entin  WrighL  v.  Dos  d.  Talhnm,  ante,  pp.  9.  11. 
(6)  2  DovgL  517. 

S  F  4i  given 
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1834.  given  for  the  second  proposition  in  Com,  Dig^2  It  is 
—      laid  down  in  Vzn,  Abr.,  Evidence  [A.  b.  76.1,  pi.  L, 

Doe  dem.  ^  ^  * 

Foster      that     a  verdict  against  one  under  whom  either  plaintiff 

affaimt 

Ti  e  Earl  of  or  defendant  claims  may  be  given  in  evidence  against  the 
party  so  claiming.  Contra,  if  neither  claim  under  it." 
And  in  Vin.  Abr,,  Evidence  [A.  b.  31.],  pi.  31.,  a  case 
of  T/ie  Earl  of  Bath  v.  Bathersea  {a)  is  cited,  where 
the  Solicitor-General  insisted,  that  "  the  depositions 
which  were  read  against  my  Lord  Bath  in  the  other 
cause,  are  no  evidence  in  this,  because  that  trial  is  not 
between  the  same  parties;  and  depositions  are  never 
evidence  but  where  they  are  mutual;  and  this  defendant 
does  not  claim  under  any  one  that  was  party  to  the 
former  suit.  Curia,  They  may  be  read  because  the  de- 
fendant shelters  himself  under  the  other's  title."  [Lord 
Denman  C.  J.  That  case  is  not  stated  clearly  enough 
to  be  relied  upon.]  It  is  again  laid  down  in  Vin. 
Abr,,  Evidence  [A.  b.  31.],  pi.  47.,  that  depositions  in  a 
former  cause  "  where  either  plaintiff  or  defendant  were 
parties,  may  be  read  as  evidence  against  such  plaintiff 
or  defendant."  That  a  verdict  is  evidence,  though  not 
relating  to  the  same  lands,  if  it  were  on  the  same  point 
and  between  the  same  parties,  or  those  under  whom 
the  present  parlies  claim,  appears  from  Buller's  Nisi 
Prius,  p.  232*,  where  Skerwin  v.  Clarges  {b)  is  cited. 
That  case  is  also  referred  to,  on  the  same  points,  in 
Gilbert  on  Evidence  [Lofft's  ed.),  p.  31.,  and  Bacon's 
Abridgment,  Evidence,  F.  vol.  iii.  p.  255.,  ed.  1832.  But, 
independently  of  general  rules  of  law,  it  is  clear  from 
what  passed  when  the  two  ejectments  were  tried,  that 
the  evidence  given  by  William  Foster,  the  deceased  wit- 


(a)  5  Mod.  9.  {b)  \2  Mod,  343-,  as  Clarges  v.  Sherwin. 

ness, 
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ness,  on  the  first,  was  admissible  here,  as  much  as  if  it 
had  been  given  on  the  second  ejectment  to  which  Thomas 
Foster  and  Lord  Derby  were  actually  parties.  The 
second  case  was  suffered  by  the  then  defendant's  counsel 
to  rest  wholly  on  the  evidence  given  for  the  plaintiff  in 
the  first.  The  objection  from  want  of  mutuality  does  not 
arise,  there  having  been  no  evidence  for  the  defendant. 
Any  witness  who  might  have  been  called  on  either  side, 
at  the  first  trial,  might  have  been  cross-examined  on 
the  second  if  the  parties  had  wished  it;  and  former 
depositions  of  witnesses  are  admissible,  if  "  the  party  to 
be  affected  by  them  has  cross-examined  the  deponents, 
or  has  been  legally  called  upon  and  had  the  opportunity 
to  do  so;"  1  Stark,  on  Ev.  264*.  2d  edit.  In  Cazenove 
V.  Vauglian  {<2),  Lord  Ellenhorough  says,  "  The  rule  of 
the  common  law  is,  that  no  evidence  shall  be  admitted 
but  what  is  or  might  be  under  the  examination  of  both 
parties." — "  But  if  the  adverse  party  has  had  liberty  to 
cross-examine,  and  has  not  chosen  to  exercise  it,  the 
case  is  then  the  same  as  if  he  had  cross-examined; 
otherwise  the  admissibility  of  the  evidence  would  be 
made  to  depend  upon  his  pleasure,  whether  he  will 
cross-examine  or  not;  which  would  be  a  most  uncertain 
and  unjust  rule." 


1834?. 


DoK  dem. 
Foster 
against 

The  Earl  of 
Derbt. 


Lord  Denman  C.  J.  Supposing  that  there  is  no 
proof  of  a  particular  agreement  at  the  time  of  the  former 
trials,  to  consider  the  evidence  in  the  first  ejectment  as 
read  upon  the  trial  of  the  second,  I  think  the  deposition 
of  the  deceased  witness  was  not  admissible  in  this  case, 
for  the  reason  given  by  the  learned  Judge  at  nisi  prius. 

ix.^  - ;.  {a)  \M,  ^  s.e. 


It 
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It  appears  to  me  perfectly  clear  that  there  is  no  such  pri- 
vity between  the  parties  to  the  present  ejectment,  and  to 
the  ejectment,  Doe  dem,  Henry  Foster  v.  Thomas  Foster,  as 
could  make  the  verdict  in  the  latter  evidence  in  this,  or 
warrant  the  reception,  in  this  case,  of  William  Foster'^ 
deposition  in  the  former  one.  In  Kinnersley  v.  Oripe  [a) 
the  same  title  must  have  come  in  question  in  both 
actions.  We  have  felt  great  difficulty  in  this  case,  on 
account  of  the  understanding  which  is  said  to  have 
taken  place  between  the  parties  when  the  second  of  the 
two  former  ejectments  was  called  on  for  trial;  but  I 
think  it  is  best  to  require  that,  where  any  such  matter  is 
relied  upon,  the  understanding  should  be  distinctly 
shewn:  the  burden  of  proving  it  here  lay  on  the  de- 
fendant, and  I  think  he  failed  to  establish  it. 

LiTTLEDALE  J.  I  also  think  that  the  evidence  was 
not  receivable.  A  passage  has  been  cited  from  Com, 
Dig,  Evidence,  A.  5.,  where  it  is  said,  that  a  verdict 
in  another  action  for  the  same  cause  shall  be  allowed  in 
evidence  between  the  same  parties.  So,  it  shall  be  evi- 
dence, where  the  verdict  was  for  one  under  whom  any 
of  the  present  parties  claim."  But  that  must  mean  a 
claim  acquired  through  such  party  subsequently  to  the 
verdict  if,  as  it  has  been  now  argued,  the  rule  could 
be  extended  to  parties  claiming  other  lands  under  the 
same  title  previously  to  the  verdict,  the  effect  of  such 
verdict  might  be  carried  back  for  a  hundred  years.  None 
of  the  cases  support  such  a  proposition.  As  to  the 
second  point  made,  I  think  the  general  understanding 
relied  upon  by  the  defendant  was  not  sufficient  to  let  in 

(a)  2  Dougl.  517.  (b)  See  Lock  v.  Norhorne,  3  Mod.  141. 

the 


1834. 


Doe  dem. 

FOSTEK. 

against 
The  Earl  of 
Derby. 
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the  evidence  in  question.    If  the  parties  on  the  former  1834?. 
occasion  consented  that  the  evidence  given  at  the  first     ^  "[ 

o  Doe  dem. 

trial  should  be  considered  as  read  on  the  second,  a  minute  Foster 

^  against 

to  that  effect  might  have  been  made  upon  the  Judge's  The  Earl  of 
notes :  but  none  appears.  The  mere  understanding  of 
the  parties,  as  it  is  alleged  here,  cannot  be  relied  upon 
as  an  agreement.  Then  the  evidence  of  the  deceased 
witness  comes  before  us  merely  as  evidence  given  upon 
a  trial  between  different  parties  from  those  in  the 
present  cause.  Kinnersley  v.  Orpe  {a)  does  not  apply. 
There  the  defendant  in  each  cause  justified  as  the  ser- 
vant of  Dr.  Cotton^  and  he  was  the  real  defendant  in 
both  actions.    The  rule  must  be  discharged. 

Taunton  and  Williams  Js.  concurred. 

Rule  discharged  {b), 

(a)  QDougl  517. 

(b)  The  present  Earl  of  Derby  afterwards  brought  another  ejectment 
against  Thomas  Foster  for  the  premises  claimed  in  the  above  action,  laying 
the  demises  in  the  names  of  Henry  Foster,  and  of  the  late  and  present  earl. 
At  the  trial  before  Alderson  B.,  at  the  Lancaster  Spring  assizes,  1835,  the 
above-mentioned  examination  of  the  deceased  witness,  William  Foster, 
was  offered  in  evidence  for  the  plaintiff,  on  the  counts  laying  the  demises 
in  the  name  of  Henry  Foster.  This  was  objected  to  on  behalf  of  the 
defendant,  inasmuch  as  the  trial  on  which  that  examination  was  taken 
related  to  the  property,  late  Mrs.  Traverses,  at  Croft,  whereas  the  present 
action  was  for  the  land,  formerly  her's,  at  Huyton,  a  different  property. 
The  learned  Judge,  without  hearing  counsel  in  answer  to  the  objection, 
said  that  he  had  no  doubt  of  the  examination  being  admissible,  the  ques- 
tion being  the  same  in  both  actions,  viz.  who  was  the  heir  at  law  of  Mrs. 
Trovers.  (See  1  Stark,  on  Ev.  223.  2d  ed.,  citing  Lewis  v.  Clarges, 
ante,  788.,  as  Sherwin  v.  Clarges.)  On  this  decision,  a  compromise  was 
offered  by  the  defendant,  and  acceded  to. 

Cresswell,  Alexander,  Wightman,  and  Cowling  for  the  plaintiff. 


Atcherley  Serjt.  (A.  G.  of  the  county  palatine),  Tomlinson,  and  Addi- 
son for  the  defendant. 
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jwif loth,      Lainson,  Executor  of  Owen  Griffiths,  against 

Tremere. 


In  an  action      l^EBT  on  bond  for  1000/.,  made  to  the  testator  by 

upon  a  bond,  J.^ 

appearing  upon         the  defendant.  The  defendant  set  out,  on  oyer,  the 

oyer  to  be  con- 
ditioned for  the  bond  and  condition.    The  bond  was  joint  and  several, 

payment  of  the 

rent  of  certain  by  the  defendant  and  two  other  persons,  and  dated  the 

cited'iTth?"  ^^^^  of  October  1809.    The  condition  recited,  that  by 

demiled"by**  indenture  of  lease  bearing  even  date  therewith,  made 

indenture  at  a  between  Owen  GriifitJis  (the  testator)  of  the  one  part, 

certain  specific  u/         \  >  r  ^ 

rent,  as  by  the    and  James  Tremere  (the  defendant)  of  the  other  part, 

said  indenture, 

&c.  the  de-  Griffiths^  for  the  considerations  therein  mentioned,  de- 
fendant cannot  .     ,  . 

plead  that  the  mised  certam  messuages  and  premises,  habendum  to 

indenture  men-    ^  .  .  i    •   .  i        •  r 

tionedinthe  Iremere,  his  executors,  aammistrators,  and  assigns,  tor 

an"i!)dentuTr  ^  t^:rm  of  thirty-one  years <  at  the  yearly  rent  of  170/., 

tain^r^ent  les^"  P^J^^^^  quarterly,  and  subject  to  certain  covenants,  &c. 

in  amount  than  therein  contained,  on  the  tenants'  parts  to  be  performed, 

the  rent  men-  * 

tioned  in  the     as  by  the  Said  lease,  &c. :  and  the  condition  of  the  bond 

condition,  was 

reserved,  and     was  Stated  to  be  the  payment  to  Griffiths^  his  executors, 

that  such  less  r  ^         -  i 

rent  has  been  &c.,  of  the  said  yearly  rent  or  sum  of  170/.  and  also  the 
performance  of  all  the  covenants,  &c.  in  the  same  inden- 
ture of  lease  contained  on  the  part  of  the  lessee,  tenant, 
or  assignee  to  be  performed,  &c. 

First  plea,  non  est  factum ;  upon  which  issue  was 
joined. 

Second  plea.  That  the  indenture  of  lease  in  the  con- 
dition mentioned,  was  a  certain  indenture  of  lease  bear- 
ing even  date  with  the  said  writing  obligatory  in  the 
said  declaration  mentioned,  that  is  to  say,  &c.  (the  in- 
denture was  then  set  forth,  down  to  the  reddendum, 

rather 
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rather  more  fully  than  in  the  condition);  yielding  and  1834. 

paying  therefor  yearly  and  every  year  during  the  said  term  ^ 

unto  the  said  Owen  Griffiths,  his  executors,  &c.  the  yearly  against 

Tremxbi. 

Stim  of  1^:01.  of  lawful,  &c.  And  the  said  defendant  did 
thereby  for  himself,  his  heirs,  executors,  &c.  covenant, 
promise,  and  agree  to  and  with  the  said  Owen  Griffiths, 
liis  executors,  &c.  (stating  a  covenant  by  the  defendant 
to  pay  the  said  rent  of  140/.  at  the  appointed  days). 
And  the  defendant  further  alleged,  that  there  were  not, 
nor  are,  any  other  covenants,  clauses,  provisoes,  con- 
ditions, or  agreements  in  the  same  indenture  of  lease 
contained,  which  from  and  after  the  execution  of  the 
said  vi^riting  obligatory  during  the  continuance  of  the 
said  term  by  the  said  lease  granted,  on  the  part  of  the 
lessee  therein  mentioned,  tenant,  or  assignee,  were  or 
ought  to  be  paid,  observed,  performed,  fulfilled,  or  kept: 
as  in  and  by  the  said  indenture,  &c.  The  plea  then 
alleged  that  the  defendant  entered  bv  virtue  of  the  de- 
mise,  and  was  possessed,  and  that  he,  from  lime  to  time 
and  at  all  times,  well  and  truly  paid  to  Owen  Griffiths  in 
his  life  time,  and  to  the  plaintiff  as  his  executor  since  his 
death,  the  said  yearly  rent  or  sum  of  140/.  at  the  days 
and  times,  &c.,  and  in  the  manner  and  form  by  the  said 
indenture  limited  and  appointed,  &c.  according  to  the 
true  intent  and  meaning  of  the  said  indenture,  &c. 

Replication.  That  the  said  defendant  has  not  since 
the  making  of  the  said  writing  obligatory,  and  during 
the  continuance  of  the  term  in  the  said  condition  thereof 
mentioned,  well  and  truly  paid  or  caused  to  be  paid  to 
the  said  plaintiff,  executor  as  aforesaid,  since  the  death 
of  the  said  Owen  Griffiths,  the  said  yearly  rent  or  sum 
of  170/.  in  the  said  condition  mentioned,  according  to 
the  terms  thereof,  but  has  hitherto  neglected,  &c.  De- 
murrer, 
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1834.  murrer,  assigning  for  causes  that  the  plaintiff  had  not 
1  answered,  traversed,  or  denied  the  material  allegations 

against       'm  the  plea,  namely,  the  payment  of  the  140/.  in  the  man- 

Tremere. 

ner  and  form,  &c.  according  to  the  true  intent,  &c. ;  but 
on  the  contrary  had  alleged  a  breach  in  payment  of  a 
supposed  rent  or  sum  of  170/.  not  mentioned  in  the  said 
indenture ;  and  also  that  the  replication  did  not  allege 
any  breach  of  any  covenant  in  the  said  indenture  of 
lease  mentioned;  also  that  the  plaintiff  had  alleged  a 
supposed  breach  by  non-payment  of  a  certain  sup- 
posed rent  or  sum  of  170/.,  by  way  of  answer  to  the 
plaintiff's  allegation  of  performance  of  the  several  cove- 
nants in  the  said  indenture  of  lease  mentioned,  which 
said  indenture  of  lease  was  in  and  by  the  plea  averred  to 
be,  and  in  fact  was,  the  identical  lease  mentioned  in  the 
condition  of  the  said  wu'iting  obligatory,  and  so  by  the 
said  plaintiff  in  and  by  his  replication  to  that  plea  ad- 
mitted to  be ;  and  also  that  the  subject-matter  of  the 
plaintiff's  said  replication  was  unconnected  with  the 
covenant  of  the  said  defendant  in  the  said  indenture 
contained,  the  true  performance  whereof  was  by  the  plea 
expressly  alleged,  &c.    Joinder  in  demurrer. 

Third  plea.  That  the  said  indenture  of  lease  in  the 
said  condition  mentioned  was  a  certain  indenture,  &c., 
being  the  same  indenture  of  lease  as  is  hereinbefore  in 
the  said  second  plea  mentioned,  &c.,  whereby,  &c.  (as 
before),  yielding  and  paying  therefor  yearly,  and  every 
year  during  the  said  term,  to  the  said  Owen  Griffiths, 
his  executors,  &c.,  a  certain  yearly  rent  therein  men- 
tioned, and  that  the  said  rent  in  the  said  indenture  of 
lease  mentioned,  and  thereby  reserved  as  aforesaid,  was 
and  is  in  the  said  condition  of  the  said  writing  obliga- 
tory by  mistake  stated  and  set  forth  to  be  170/.  per 

annum 


Tremere. 
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annum  instead  of  140/.,  the  said  yearly  rent  in  the  said  1834. 
indenture  of  lease  mentioned,  and  thereby  reserved,  ^ 

Lainson 

being  140/.  and  no  more,  and  no  other  rent  or  yearly  against 
sum  being  thereby  feserved  or  made  payable.  The 
plea  then  averred  payment  of  the  last-mentioned  rent, 
and  that  Owen  Griffiths  never  demised  the  premises  in 
the  said  indenture  and  in  the  said  condition  mentioned, 
or  any  other  premises  whatever,  to  the  defendant,  at  or 
under  any  greater  or  other  yearly  rent  than  the  said 
sum  of  140/.  Replication,  that  the  said  rent  in  the  said 
indenture  is  by  mistake  stated  to  be  140/.  instead  of 
170/.,  without  this  that  the  said  rent  in  the  said  con- 
dition of  the  said  writing  obligatory  mentioned,  is  by 
mistake  stated  and  set  forth  to  be  170/.  per  annum  in- 
stead of  140/.  And  this,  &c.  (to  the  country).  Si- 
militer. 

Fourth  plea.  That  the  said  defendant  hath  from  time 
to  time,  and  at  all  times  since  the  making  of  the  said 
indenture  of  lease  in  the  said  second  plea  mentioned, 
being  the  same  indenture  of  lease  in  the  said  condition 
of  the  said  writing  obligatory  also  mentioned,  during 
the  continuance  of  the  said  term,  &c.,  hitherto  well  and 
truly  paid,  or  caused  to  be  paid,  unto  the  said  O.  G., 
his  executors,  &c.,  the  said  yearly  rent  or  sum  in  the 
said  indenture  of  lease  mentioned  and  thereby  reserved 
and  made  payable,  according  to  the  true  intent  and 
meaning  of  the  same  indenture  of  lease.  Replication, 
that  the  said  defendant  has  not,  since  the  making,  &c., 
and  during  the  continuance,  &c.,  well  and  truly  paid, 
or  caused  to  be  paid,  to  the  said  plaintiff,  executor  as 
aforesaid,  since  the  death  of  the  said  O.  G.,  the  said 
yearly  rent  or  sum  of  170/.  in  the  said  condition  men- 
tioned, according  to  the  terms  thereof,  but  has  hitherto 

neglected, 
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1834.      neglected,  &c.    Rejoinder,  that  the  said  defendant  hath 
from  time  to  time,  and  at  all  times  since  the  making, 

Laivson 

against      &c.  (as  in  the  plea),  daring  the  continuance,  &c.,  well 

Tremere, 

and  truly  paid,  or  caused  to  be  paid,  unto  the  said  0.  G., 
and  his  executors,  the  said  yearly  rent  or  sum  in  the 
said  indenture  of  lease  mentioned  and  thereby  reserved, 
according  to  the  true  intent  and  meaning  of  the  same 
indenture  of  lease  and  of  the  said  condition  of  the  said 
writing  obligatory.  And  of  this,  &c.  (to  the  country). 
Demurrer,  assigning  for  causes,  that  the  said  defendant 
has  not  alleged  any  new  matter,  nor  any  thing  mate- 
rially differing  from  the  allegations  in  the  last  plea: 
and  the  defendant  has  thereby  tendered  no  material 
issue,  and  has  not  denied  or  noticed  the  allegation  of 
the  plaintiff  in  his  replication,  that  the  defendant  had 
not  paid  the  rent  of  170/.  in  the  condition  of  the  said 
bond  mentioned.    Joinder  in  demurrer. 

The  demurrers  were  argued  on  a  former  day  {Mai/ 
SOth)  in  this  term  [a). 

R»  V,  Richards  for  the  defendant.  The  question  sub- 
stantially depends  on  the  goodness  of  the  second  and 
fourth  pleas.  The  bond  and  the  indenture  may  be  con- 
sidered as  constituting  one  instrument.  The  defendant 
could  not  have  pleaded  performance  of  the  condition  of 
the  bond  without  setting  out  the  indenture;  Ano7iymous 
Case  in  Siderfin  {h\  Le*wes  v.  Ball{c),  Tapscot  WooU 
dridge  [d\  Cook  v.  Remington  [c),  Stibbs  v.  Clough  [g\ 
Viner's  Ahr,  Fait.  (O.  a.  2.)  pi.  4.    This  shews  that  the 

{d)  Before  Lord  Denman  C.  J.,  Littledale,  Tauntsn,  and  Williams  Js. 
(6)  1  Sid.  50.  pi.  13. ;  and  see  note  (2)  to  Lord  Arlington  v.  Merriclie, 
2  Wmi.  Saund.  409. 

(c)  1  Sid.  97.  (rf)  1  Sid.  425. 

{e)  6  Mod,  237.    S.  C.  2  Salk,  498.  (g)  1  Sir,  221, 

indenture 
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indenture  must  be  looked  to,  in  order  that  it  may  be  1834. 
seen  what  the  defendant  was  to  perform.    If  the  con-  ^ 

*  Lainso.v 

dition  were  simply  for  the  payment  of  the  170/.,  this  afsainst 
defence  could  certainly  not  be  set  up,  unless  fraud 
could  be  shewn ;  but,  as  the  condition  mentions  the 
indenture,  the  Court  must  look  at  the  indenture.  If 
they  do  so  here,  the  pleas  shew  an  answer  to  the  de- 
claration ;  for  it  cannot  then  be  said  that  the  condition 
was  for  the  payment  of  1 70/. 

Dumpier  for  the  plaintiff  The  question,  as  to  so 
much  of  the  record  as  is  now  before  the  Court,  is, 
whether  the  defendant  be  entitled  to  make  the  averment 
which  he  has  made.  The  question  whether  any  mistake 
was  made,  is  one  of  fact,  which  is  to  go  to  the  country. 
In  the  second  and  fourth  pleas,  the  defendant  confesses 
that  the  lease,  as  mentioned  in  the  condition,  is  at  a 
rent  of  170/.;  the  indenture  set  out  in  the  plea  is  not 
that  which  is  mentioned  in  the  condition,  and  the  de- 
fendant is  estopped  from  denying  that  the  indenture  is 
truly  set  out  in  the  condition.  The  estoppel  might 
have  been  replied,  but  it  may  be  insisted  on  upon  de^ 
murrer,  where  it  arises  upon  the  pleadings ;  and  it  is 
not  waived  by  the  plaintiff  replying  over.  The  inden- 
ture and  the  bond  constitute  a  double  security.  Thus, 
in  Cotterel  v.  Hooke  (a),  it  was  held,  that  where  defend- 
ant covenanted  to  pay  an  annuity,  the  deed  of  covenant 
reciting  a  bond  of  even  date  to  secure  the  payment  of 
the  annuity,  and  the  bond  had  become  forfeited  before 
a  discharge  of  the  defendant  under  the  insolvent  act, 
16  G.  3.  c.  38.,  (but  the  penalty  did  not  appear  to  have 


Vol.  I. 


(a)  1  Doug,  97. 
3  G 


been 


798 


CASES  IN  TRINITY  TERM 


1834.  been  enforced,)  the  remedy  on  the  covenant  for  pay- 
,  ments  due  subsequently  to  the  discharge  was  not  af- 

Lainson  1.         J  o 

against      fected  by  the  provisions  of  that  insolvent  act.    If  the 

Tremere. 

interpretation  of  this  condition  were  to  be  confined  to 
the  indenture,  as  set  out  in  the  plea,  there  would,  in 
effect,  be  only  one  security.  It  is  a  rule  that,  where  a 
recital  in  a  valid  deed  is  special,  of  an  act  which  is 
perfect  and  not  executory,  where  the  parties  are  private 
individuals,  and  no  fraud  is  alleged,  and  no  statute  or 
public  policy  contravened,  there  an  estoppel  shall  take 
effect ;  consequently  the  defendant  here  is  estopped  from 
varying  the  effect  of  the  indenture,  as  recited  in  the  con- 
dition ;  Hill  V.  The  Manchester  Water  Works  Company  («), 
and  the  authorities  there  cited  [h) ;  Romtree  v.  Jacob  (c), 
Sfrowd  V.  Willis  (d),  Jermin  v.  Randall  [e).  Hosier  v. 
Searle{g),  Lampon  v.  CorJce[h).  Even  if  the  issue  on 
the  third  plea  be  found  for  the  defendant,  the  plaintiff 
will  be  entitled  to  judgment  non  obstante  veredicto,  for 
the  defendant  was  not  entitled  to  aver  against  the  con- 
dition admitted  upon  the  record,  as  appears  from  what 
is  said  in  Goddard^s  case  {i)  and  Buckler  v.  Millerd  (k). 
The  effect  of  an  estoppel  is  to  prevent  a  party  from  plead- 
ing matter  which  may  be  true,  because  he  has  solemnly 
confessed  something  contrary  to  that  which  he  attempts 
to  plead:  the  plaintiff's  demurrer,  therefore,  does  not 
confess  the  truth  of  the  defendant's  plea,  but  denies  that 
such  plea  can  be  pleaded.  The  defendant  hjfd  said 
that  the  indenture  was  one  by  which  1 70/.  is  reserved : 
an  indenture  by  which  140/.  is  reserved  cannot  be  that 

(a)  2B,4:  Ad,  544.  {h)  Page  549. 

(c)  2  Taunt.  141.  {d)  Cro.  Eliz,  562. 

{e)  Latch.  125.  (g)  2  5.     P.  299. 

(A)  5B.  ^  Aid.  606.  (i)  2  Rep.  4.  b. 

{k)  2  Ventr,  107. 

indenture. 
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indenture.  It  is  true  that  a  party  may  plead  such  1834. 
matter  in  discharge  as  is  not  inconsistent  with  the  re-  ^ 

^  Lmnson 

cord :  thus,  if  the  record  here  did  not  shew  the  cove-  jigainst 
nants  in  the  indenture,  the  defendant  might  plead  that 
there  were  no  covenants,  Hollowai/s  case  (a);  but  he 
cannot  do  so  when  the  record  shews  the  covenants.  It 
is  true,  also,  that,  if  the  condition  refer  to  a  generality, 
the  existence  of  it  may  be  traversed  in  the  plea;  but  no 
traverse  can  be  taken  upon  a  particularity  averred  in 
the  condition,  as  here.  If  the  defendant  here  is  estopped 
by  the  condition  on  the  record  from  pleading  that  there 
was  no  indenture,  he  must  be  equally  estopped  from 
pleading  matter,  the  effect  of  which  is  to  shew  only  that 
there  is  no  such  indenture  as  that  recited  in  the  con- 
dition ;  as  a  lessee,  who  is  estopped  from  pleading  that 
his  lessor  nil  habuit  in  tenementis,  cannot  plead  that  his 
lessor  conveyed  in  fee  before  the  lease,  Palmer  v. 
Ekins  (b).  In  Trevivan  v.  Lwwrance  (c),  a  scire  facias 
had  been  brought,  reciting  the  judgment  of  a  wrong 
term,  but,  on  nul  tiel  record  being  pleaded,  the  issue 
•had  been  found  for  the  plaintiff,  and  an  elegit  had 
issued :  ejectment  being  brought  by  the  plaintiff  in  the 
scire  facias,  it  was  held  that  the  defendant,  who  had 
also  been  defendant  to  the  scire  facias,  could  not  take 
advantage  of  the  variance.  The  very  object  of  the 
bond,  in  the  present  case,  may  have  been  to  correct 
summarily  a  mistake  in  the  lease,  or  to  supersede  the 
necessity  of  proof  of  a  lease.  It  may  be  said  that  es- 
toppels are  odious  ;  that,  however,  is  true  to  this  extent 
only,  that  they  shall  not  be  implied,  as  appears  by  the 

(a)  1  Mod.  15.  (6)  2  Ld,  Raym.  1550. 

(c)  lSalk.276.    S.  C  2  Ld.  Raym.  1036.  1048. 
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language  of  the  Court  in  Palmer  v.  EUns  {a).  It  may 
also  be  said  that  here  is  an  estoppel  against  an  estoppel, 
which  sets  the  matter  at  large,  as  laid  down  in  Co,  Lit, 
352.  b.  In  order  to  avail  himself  of  this,  the  defendant 
should  have  pleaded  the  estoppel  regularly,  which  would 
have  enabled  the  plaintiff  to  deny,  if  he  could,  the 
existence  of  the  record  or  deed  relied  upon  by  the 
defendant  as  an  estoppel.  If  the  plaintiff  had  sued  on 
the  covenant  as  it  appears  in  the  indenture  set  out  in  the 
plea,  it  is  clear  that  he  could  have  claimed  only  140/. 
rent;  yet,  if  the  doctrine  of  mutual  estoppel  were  to 
prevail  to  the  extent  suggested,  he  might  have  sued  for 
170/.,  and  have  given  evidence  that  this  was  the  amount 
of  the  rent  really  covenanted  for,  since  the  bond  of  the 
defendant  would  have  prevented  him  from  confining  the 
plaintiff  to  the  sum  named  in  the  indenture,  and  the 
matter  would  have  been  set  at  large.  The  case  is  one 
for  a  court  of  equity,  where  there  is  a  mode  of  inquiring 
into  the  real  facts.  If  the  defendant  has  any  remedy  in 
this  Court,  it  is  not  by  pleading  but  by  affidavit,  which 
the  plaintiff  may  answer.  Mease  v.  Mease  [b), 

R,  V,  Richards  in  reply.  The  fallacy  of  the  argu- 
ment on  the  part  of  the  plaintiff  consists  in  reducing 
this  to  a  question  of  estoppel :  the  real  question  is,  the 
meaning  of  the  parties.  If  their  intention  was  that  the 
covenants  in  the  indenture  should  be  performed,  the 
indenture  must  be  looked  at.  Now,  the  condition  does 
expressly  refer  to  the  indenture ;  and  that  indenture  is 
set  out  in  the  plea.  Since  the  statute  8  &  9  ^F.  3.  c,  11. 
s,  8.,  execution  could  not  have  been  taken  out  on  such 


1834. 


(a)  2  Ld.  Baym,  1553, 


{b)  1  Cowper,  47. 

a  bond 
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a  bond  as  this  without  referring  to  the  indenture.  The 
decisions  in  the  class  of  cases  to  which  Hosier  v. 
Searle  [a)  belongs,  are  inapplicable  :  there  the  defend- 
ant pleaded  that  the  indenture  was  never  executed  at 
all ;  here  the  plea  merely  explains  the  meaning  of  the 
parties  in  a  contract  which  is  not  denied. 

Cur.  adv,  vult. 

Lord  Denman  C.  J.  on  this  day  delivered  the  judg- 
ment of  the  Court.  After  having  stated  the  pleadings, 
his  Lordship  proceeded  as  follows  :  — 

It  appears,  upon  these  pleadings,  that  the  condition 
of  the  bond  is  to  pay  the  rent  of  ITO/.j  at  certain  times 
mentioned  in  the  condition,  and  to  perform  and  observe 
the  covenants,  conditions,  and  agreements  in  the  lease  ,* 
and  then,  as  the  lease,  when  set  out,  shews  the  rent  to 
be  140/.,  the  question  is,  whether  the  payment  of  140/. 
constitutes  a  performance  of  this  part  of  the  condition 
of  the  bond,  or  whether  the  defendant  is  estopped  from 
shewing  that  the  rent  is  different  from  the  1*^0/. 
mentioned  in  the  condition. 

The  first  point  to  be  considered  is,  whether,  upon  this 
bond,  the  defendant  would  be  estopped  from  saying 
there  is  no  such  lease  as  is  mentioned  in  the  condition. 

In  I  Rollers  Abridgment,  872.  [b)  it  is  said,  — «  If 
the  condition  contains  a  generality  to  be  done,  the  party 
shall  not  be  estopped  to  say  there  was  not  any  such 
thing.  But  in  all  cases  where  the  condition  of  a  bond 
has  reference  to  any  particular  thing,  the  obligor  shall  be 
estopped  to  say  that  there  is  no  such  thing."  {c)  The 
same  rule,  as  to  generalities  and  particularities,  is  laid 


1834. 

Lainson 

agnmsi 
Tremerb. 


(a)  2B.4:P.  299.       (b)  EstoppeU,  (P.)  pi.  1-       (c)  Ibid.  pi.  7. 
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1834.      down  in  Strowd  v.  Willis  (a),  and  Shelley  \,  Wright  {h\ 
'      and  urged  in  argument  in  Hosier  v.  Searle  (c),  and 

Lainson  . 

against  Hill  V.  The  Proprietors  of  the  Manchester  and  Salford 
Water  Works  {d).  A  great  number  of  instances  are 
'  given  in  Boilers  Abridgment,  and  in  several  other  books, 
of  these  generalities  and  particularities.  And  amongst 
them,  as  more  nearly  applicable  to  the  present  case,  if  a 
-  condition  be  to  perform  the  covenants  of  an  indenture, 
the  obligor  is  estopped  to  say  there  is  no  such  inden- 
ture :  1  RolL  Abr.  872.  (e).  So  also  in  Jeweirs  case  (g), 
HoUowai/s  case  (^),  and  Hosier  v.  Searle  (c) .  In  the 
present  case,  the  condition  is  as  to  a  particular  thing,  as 
it  gives  the  date  and  all  the  particulars  of  the  lease. 
And,  by  parity  of  reason,  the  defendant  would  be 
estopped  from  saying  that  there  is  no  such  indenture. 

But  the  defendant  says  he  admits  that  he  is  estopped 
from  saying  there  is  no  lease  granted  to  him ;  but  then, 
to  discharge  himself  from  the  bond,  he  sets  out  the 
lease.  This  he  was  bound  to  do,  according  to  the 
established  rules  of  pleading,  and  as  more  particularly  de- 
tailed in  Cook  v.  Remington  (i).  That  was  debt  on  bond, 
with  a  condition  to  perform  covenants  in  an  indenture. 
The  defendant  craved  oyer;  and  the  Court  held  that, 
where  one  is  bound  to  perform  covenants  in  an  inden- 
ture, in  an  action  on  the  bond,  the  defendant,  in  order  to 
discharge  himself,  ought  to  shew  the  deed  to  the  Court, 
that  they  may  see  what  the  covenants  are.  And  the 
same  rule  is  laid  down  in  1  Siderfin,  50.  {k)  and  97.  (0> 


(a)  Cro.  Eliz,  362. 

(c)  2  j5.  4r  P.  299. 

(c)  Estoppell  (P.)  pi.  5. 

(/t)  I  Mod,  15. 

(ft)  Anmymous  Case, 


(b)  WiUes,9, 

(d)  2B,4;  Ad.  549. 

(g)  1  RoL  R.  408. 

(i)  6  Mod,  237.    S.  C.  2Salk.  498^ 

(0  Lewes  v.  Ball. 

which 
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which  have  been  cited.  And  the  whole  lease  being  set  1834. 
out,  the  defendant  contends  that  the  actual  lease  is  to  _ 

'  Lainson 

be  taken  as  a  further  description  of  the  lease  recited  in  agai7ist 

Tremere. 

the  condition  of  the  bond,  according  to  what  is  said  by 
Holt  C.  J.  in  Evans  v.  Powd  (a) ;  and  that  the  bond 
and  lease  are  to  be  taken  as  together  forming  one  instru- 
ment. And,  as  it  appears  by  the  lease  that  the  rent  is 
140Z.  a  year,  the  defendant  says,  as  it  is  the  lease  which 
contains  the  real  contract  of  the  parties,  and  the  rent 
being  to  be  paid  for  the  occupation  of  the  land,  that  if 
he  has  paid  the  rent  stipulated,  he  has  performed  the 
contract  specified  in  the  lease,  and  it  is  therefore  an 
answer  to  the  action ;  that  the  bond  does  not  shew  the 
contract  as  to  the  rent,  but  is  merely  given  as  a 
collateral  security  for  the  performance  of  the  terms  of 
the  lease:  and  if  he  has  performed  the  terms  of  the 
lease,  the  bond  cannot  be  enforced  against  him. 

But,  notwithstanding  this  argument,  we  think,  as  far 
as  the  bond  goes  in  a  court  of  law,  the  obligor  is 
estopped  from  saying  that  the  rent  was  not  170/.  a  year, 
because  his  shewing  the  lease  at  a  rent  of  1401,  is,  in 
effect,  the  same  thing  as  saying  that  there  is  no  such  lease 
as  is  stated  in  the  bond.  In  1st  Rollers  Jbridgment, 
873.  (6),  there  is  a  case  of  Fletcher  v.  Farrer,  as  follows. 
"  If  the  condition  of  an  obligation  be  to  do  certain  things, 
for  which  he  is  bound  in  a  certain  recognisance,  shewing 
the  certainty  of  it,  then  the  obligor  shall  be  estopped  to 
plead  that  he  was  not  bound  in  any  recognisance, 
inasmuch  as  the  condition  has  reference  to  a  particular. 
So  the  obligor,  in  the  case  aforesaid,  shall  be  estopped 


(a)  Comb.  317. 


(b)  Estoppell  (P.)  pi.  10,  1 1. 
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1834'.      to  plead  a  special  plea  by  which  he  owns  that  he 
acknowledored  a  thing  in  the  nature  of  a  recognisance, 

Lainson  .  .  . 

airainst       but,  upon  the  special  matter,  it  appears  to  the  Court  it 

Tremere.  .  .     i  f,        ,  . 

was  not  any  recognisance  m  law ;  for  this  amounts  but 
to  this, — that  he  was  not  bound  in  any  recognisance." 
3  Upon  what  appears  on  the  record,  there  is  no  doubt 
but,  if  an  action  of  covenant  had  been  brought  on  the 
lease,  only  140/.  could  be  recovered;  and  there  certainly 
is  an  apparent  incongruity  in  saying  that  different  sums 
are  to  be  recovered  according  as  the  proceeding  is  on 
the  bond  or  the  lease.  This,  however,  is  occasioned  by 
the  defendant  having  executed  two  apparently  incon- 
sistent instruments.  And  we  think,  upon  the  pleadings 
now  under  consideration,  that  the  defendant  cannot  get 
rid  of  the  estoppel;  and  that  therefore  there  must  be 
judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff  (a). 

(a)  Se6  Bowman  v.  Taylor ^  Mich,  T.  1 834. 


Tuesday,  BuCK  agaiuSt  LeE, 

June  10th. 


Under  the         A  SSUMPSIT  for  goods  sold,  &c.    Plea,  that  the 

thirtieth  section  XJL  r,      r,T      i  i 

of  the  Insolvent  plaintiff  had  taken  the  benent  ot  the  insolvent  Act, 
(7^G.*'4!  c.  57.)  and  had,  after  the  supposed  promise,  and  before  the 
thelnsolven?    Commencement  of  the  action,  assigned  all  his  estate, 

will  pass  to  the  , 

provisional  assignee,  although  it  has  been  assigned  to  a  third  party  before  the  insolvent  s 
imprisonment,  if  notice  of  such  assignment  was  ndt  given  to  the  debtor  before  such  im- 

^"a  p^ea'^n  assumpsit  alleged,  that  the  debt  sued  upon  had  vested  in  the  provisional  As- 
signee, the  plaintiff  having  become  insolvent,  and  having  executed  an  assignment  under  the 
act.  The  replication  alleged  an  assignment  to  a  third  party  before  the  imprisonment,  for 
good  consideration :  Held,  on  general  demurrer,  that  the  replication  was  bad,  for  not 
ttUecine  that  the  debtor  had  notice  of  such  assignment. 

^  ^  effects. 
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effects,  debts,  &c.  to  the  provisional  assignee,  which  1834. 

assignment  vested  the  supposed  causes  of  action  in  the 

declaralion  mentioned,  and  the  sums  of  money  therein  against 

Lee. 

supposed  to  be  due,  &c.  and  the  plaintiff's  right,  &c. 
therein,  in  the  said  provisional  assignee.  The  plaintiff 
replied,  that  before  his  imprisonment,  and  before  the 
assignment  to  the  provisional  assignee,  to  wit,  on,  &c., 
he  had,  pursuant  to  an  agreement  (set  forth  in  the  re- 
plication) assigned  by  indenture  certain  debts  due  or  to 
become  due  to  him,  the  plaintiff,  including  that  for  which 
this  action  was  brought,  to  William  Gustard,  in  just  pay- 
ment of  a  debt  owing  to  him  by  the  plaintiff,  and  had 
constituted  Gustard  his  attorney  to  sue  for  the  debts  so 
assigned,  in  his  (the  plaintiff's)  name :  and  that  the  debt 
now  sued  for,  and  in  the  indenture  mentioned,  still  re- 
mained unpaid :  and  so  the  plaintiff  said  that  the  assign- 
ment in  the  plea  mentioned  did  not  vest  the  causes  of 
action  in  the  declaration  mentioned,  and  the  sums  of 
money  therein  stated  to  be  due  from  the  defendant  to 
the  plaintiff,  and  the  plaintiff's  right,  &c.  therein,  in  the 
provisional  assignee  in  manner  and  form,  &c.  General 
demurrer,  and  joinder.  The  demurrer  was  argued  in 
this  term,  June  6th  {a). 

Manning  in  support  of  the  demurrer.  The  statute 
7  G.  4.  c,  57.  s.  30.  {h\  makes  the  same  provision  as  to 

goods 

(a)  Before  Lord  Benman  C.  J.,  Liitledale,  Taunton,  and  Williams  Js. 

{b)  Which  enacts,  That  if  any  person  who  shairpetition  the  said  court 
for  his  or  her  discharge  from  imprisonment,  under  this  act,  shallj  at  the 
time  of  his  or  her  arrest,  or  other  commencement  of  such  imprisonment, 
by  the  consent  and  permission  of  the  true  owner  thereof,  have  in  his  or 
her  possession,  order  or  disposition,  any  goods  or  chattels  whereof  such 
prisoner  was  rqputed  owner,  or  whereof  he  or  she  had  taken  upon  him  or 

her 
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1834.  goods  and  chattels  in  the  reputed  ownership  of  the  insol* 
"T  vent,  as  the  stat.  6  G.  4.  c.  16.  s,  72.  makes  in  the  case 

Buck 

against      of  bankrupts.    The  debt,  therefore,  in  this  case  would 

Leb. 

pass  to  the  provisional  assignee.  In  Dean  and  Another 
V.  James  (a),  a  question  exactly  analogous  to  this  arose 
upon  the  section  in  the  bankrupt  act.  The  defendant 
in  an  action  of  assumpsit,  brought  by  two  joint  plain- 
tiffs, pleaded  the  bankruptcy  of  one,  and  the  assignment 
under  the  bankruptcy.  The  replication  alleged  an 
assignment  of  the  debt  by  the  bankrupt  plaintiff,  before 
the  bankruptcy,  to  the  other  plaintiff,  by  virtue  of  which 
the  latter  became  solely  entitled,  and  it  averred  that  the 
action  was  brought  for  the  benefit  of  the  solvent  plaintiff 
only,  the  bankrupt  joining  merely  as  trustee.  Rejoinder, 
that  the  solvent  plaintiff  was  not  so  solely  entided.  The 
plaintiffs  demurred,  but  the  replication  was  held  to  be 
bad,  for  not  shewing  that  the  defendant  had  notice  of 
the  assignment  from  the  bankrupt  to  the  other  plaintiff. 
The  same  objection  applies  to  the  replication  in  this  case. 

Hoggins  in  support  of  the  replication.  Winch  v. 
Keeley  (b)  is  a  direct  authority  in  favour  of  the  plaintiff, 
if  the  provision  in  the  insolvent  act  is  to  be  construed  in 
the  same  way  as  that  in  the  bankrupt  act.  The  ground 
of  decision  in  Dean  v.  James  (a)  cannot  be  supported. 
Notice  is  merely  evidence  of  the  apparent  ownership 


her  the  sale,  alteration  or  disposition,  as  owner,  the  same  shall  be  deemed 
to  be  the  property  of  such  prisoner  so  petitioning,  so  as  to  become  vested 
in  the  provisional  assignee  of  the  said  court  by  the  conveyance  and  assign- 
ment executed  in  pursuance  of  this  act.  (The  section  then  makes  a 
special  provision  for  the  case  of  the  transfer,  &c.  of  a  ship.) 

(a)  ]  Nev,  ^  M,  392.,  and  Note  at  the  end  of  this  case.  i^.  C.  not  S.  P. 
4  J?.  ^  Ad.  546. 

(6)  1  r.  22.619. 

being 
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being  out  of  the  assignor.  If  notice  had  been  given  to  1834?. 
every  one  except  the  defendant,  could  it  be  said  that  the  ^^^^ 
insolvent  was  still  the  reputed  owner  ?  There  was  no  aaainst 
averment  of  any  notice  in  Winch  v.  Keeley  {a) ;  only  a 
prima  facie  assignment,  antecedent  to  the  bankruptcy,  * 
was  shewn.  In  EcJchardt  v.  Wilson  {b\  there  was  no 
averment  of  notice,  and  no  objection  was  taken  to  the 
omission.  In  Carpenter  v.  Marnell  (c),  it  was  held  that 
where  a  note,  not  negotiable  from  its  form,  had  been 
indorsed  over  by  the  payee,  and  the  payee  had  become 
bankrupt,  his  aseignees  could  not  sue  upon  it,  inasmuch 
as  the  payee  was  only  a  trustee  for  the  person  to  whom 
he  had  indorsed  :  but  it  never  was  contended  that  notice 
to  the  maker  was  necessary  to  prevent  the  property 
passing  to  the  assignees.  At  all  events,  the  defendants, 
to  raise  this  defence  properly,  should  have  rejoined,  ad- 
mitting the  prima  facie  answer  given  by  the  replication 
to  the  plea,  but  averring  that  the  debt  was  in  the  pos- 
session, order,  and  disposition  of  the  insolvent  with  the 
consent  of  Gustard :  the  plaintiff  might  then  have  taken 
issue  in  a  surrejoinder.  The  plaintiff  is  not  bound  ta 
negative  a  distinct  fact,  the  reputed  ownership,  merely 
because  such  a  fact,  if  alleged  on  the  other  side,  would 
constitute  an  answer  to  his  replication. 

Manning  in  reply.  Such  a  rejoinder  would  merel3r 
have  been  an  argumentative  allegation  of  want  of  noticcc 
The  replication  gives  no  answer  to  the  plea  without 
allegation  of  notice.  As  to  Winch  v.  Keeley  (a),  it  oc- 
curred before  the  decisions  of  Gordon  v.  The  Bast  India 


(a)  1  r.  JR,  619.  (1787).  (h)  8  T.  R.  140. 

(c)  5S,  4;  P.  40. 


Compansf 
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1834>       Company  {a\  Ex  parte  Monro  [h\  Ex  parte  Burton  {c\ 
■      and  Ex  parte  Usborne  {d),  which  were  cited  in  Dean  v. 

BiTcic 

agnnst  Jumes  {e),  \_Littledale  J.  But  not  before  the  decision  of 
Ri/all  V.  Rowles  (g),  the  remaining  case  there  cited,  which 
shews  that  the  question  of  notice  had  already  arisen  {h), 
1  cannot  say  that  I  approve  of  several  of  the  cases  which 
have  been  decided  since  Winch  v.  Keelcy  {i).  But  that 
case  was  different  from  the  present.  The  cases  in 
equity  came  before  the  Court  on  the  whole  of  the  evi- 
dence ;  and  notice  may  be  merely  evidence  as  to  ap- 
parent ownership,  together  with  other  facts.  The  first 
assignment  here  can  be  got  rid  of  only  by  the  provision 
in  the  thirtieth  section  of  the  insolvent  act.  Now  as  to 
that,  if  a  man  were  doubting  whether  he  should  give 
credit  to  the  insolvent,  he  would  make  enquiries  as  to 
his  stock  in  trade,  the  debts  due  to  him,  &c. ;  and  a 
debtor  of  the  insolvent,  upon  enquiry,  would  say,  I 
owe  him  so  much,  but  I  have  notice  not  to  pay  him. 
Then  the  question  is  whether  a  defendant  ought  not,  on 
a  replication  like  the  present  (in  order  to  avail  himself 
of  the  want  of  notice),  to  rejoin  that  the  debt  was  in  the 
order  and  disposition  of  the  insolvent  as  reputed  owner, 
with  the  consent  of  the  owner  ?  For,  unless  that  be  so, 
the  previous  assignment  is  an  answer  to  the  plea.] 

O/r.  adv,  mlt. 

Lord  Denman  C.  J.  now  delivered  judgment.  The 
case  of  Dean  \,  James  {k)  is  in  point,  and  shews  that  this 

(a)  7  T.  R.  228.  (1797).  (b)  Back's  Cases,  500.  (1819). 

(c)  1  Gl.  ^Jam.  207.  (1822).  {d)  1  GL  ^  Jam.  558.  (1823), 

(e)  1  N.  <^  M.  595.  P.  809.  post.  (g)  1  Fes.  sen.  349.  (1749,  1750). 
{h)  See  the  judgment  of  Parker  C.  B,  p.  367. 

(t)  1  T.  R,  619.  (1787).  {k)  1  N.  ^  M.  392.  P.  809.  post. 

replication 
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replication  is  bad.    We  consider  that  case  to  have  been       J  834?. 
rifrhtly  decided. 

°  Buck 

Leave  given  to  amend,  on  payment  of  costs  (a).  naninst 

Lee. 

[a]  DEAN  and  DAVIES  against  JAMES.  Tuesdmj, 

^    '  ^  Jhn.  17th,  1832. 

Assumpsit  for  goods  sold  and  delivered  by  the  plaintiffs  to  the  defendant.  To  assumpsit 

and  on  money  counts.    Pleas.    1.  Non  assumpsit,  except  as  to  201.     (A  plain- 

1  ,    ,  ,  .  .  ,       ^  .  •     ,       ,  tiffs,  for  goods 

tender  was  pleaded  as  to  this  sum  ;  the  references  to  it  m  the  subsequent  ^^^^  dc- 

pleadtngs  are  omitted,  as  immaterial).    2.  Bankruptcy  of  Dean,  com-  fendant  pleaded 

mission,  and  assignment  thereunder  to  A.  R.  and  J.  D.  (among  other  bankruptcy 

,  .     .    ^  1  .  .     ,  ,  „  of  one.  Re- 

thmgs;  of  all  Dean'^  estate  and  interest  in  the  several  sums  of  money  plication  that 

and  causes  of  action  in  the  declaration  mentioned,  in  trust  for  the  credi-  before  the 

tors,  by  virtue  of  which  assignment  the  assignees  became  and  were  entitled  bankruptcy,  the 

II  T  •  /.  /.      1  .     ,  11.  bankrupt  plain- 

to  a.i  the  estate  and  interest  of  Dean,  of  and  in  the  several  debts,  sums  tiff  assi"ned  to 

of  money,  and  causes  of  action  in  the  declaration  mentioned,  the  other  all  his 

Replication  to  the  first  plea,  joining  issue.   To  the  second  plea,  as  to  30/.,  "^'^''^st  in  the 

.  c      ,      ,  .     .  ° ,      .  .      1      /.  aeh\,  and  that 

parcel  tVc,  that  the  promises  m  the  declaration  mentioned,  so  far  as  they  re-  ^j^g  bankrupt 

lated  to  the  said  30/.,  were  made  after  the  making  of  the  assignment,  to  wit,  now  sued  only 

on  &c. ;  without  this,  that  all  the  estate  and  interest  of  Dean  in  the  30/.,  f! 

his  CO- plaintiff. 

and  the  causes  of  action  in  respect  thereof,  were  assigned  to  A.  R.  and      'j^jjg  Court 

J.  D.,  in  manner  and  form  &c. ;  and  as  to  the  alleged  promises,  so  far  was  of  opinion 

as  the  plea  related  to  the  residue  of  the  said  several  sums  &c.,  the  plain-  repli- 

canon  was  bad, 

tiffs  replied,  that  after  the  making  of  the  promises  &c.  in  the  declaration  f^j.  stating 

mentioned,  so  far  as  they  related  to  the  said  residue,  and  before  Dean  that  the  debtor 

became  bankrupt,  as  in  the  said  plea  was  alleged,  to  wit,  on  &c.  by  a  of^ijg^supposed 

certain  indenture  then  and  there  made  between  Dean  of  the  one  part,  and  assionment 

the  plaintiff  Davies  of  the  other  part,  (profert)  the  date  whereof  &c.  the  although  the 

said  Dean  for  a  good  and  valuable  consideration  assigned,  transferred,  ^'^^^^"^^nt  had 

^  &      »  >  pleaded  over 

and  set  over  unto  the  said  Davies,  among  other  things,  all  the  right,  title,  without  alleg- 

interest,  property,  claim,  and  demand  whatsoever  of  him,  Dean,  of,  in,  ing  the  want  of 

to,  from,  out  of,  and  upon  the  said  residue  &c.,  by  means  whereof  the 

'         '  '  ^  .  t'l'i  plaintiff 

said  Davies  then  and  there  became  and  was,  and  from  thence  hitherto  hath  jj^d  leave  to 

been  and  still  is,  solely  entitled  to  the  said  residue  &c.  And  the  plaintiffs  amend, 
averred,  that  as  to  the  said  residue  &c.,  this  action  was  brought  by  and  in 
the  names  of  both  the  said  plaintiffs,  to  recover  damages  in  respect  of  the 
promises  and  undertakings  in  the  declaration  mentioned,  so  far  as  the 
same  related  to  the  said  residue  &c.,  for  the  use  and  benefit  of  the  said 
plaintiff  Davies  solely,  and  at  his  request ;  and  that  so  far  as  related  to  the 
promises  &c.,  as  to  the  said  residue  &c.,  in  the  said  declaration  men- 
tioned, the  said  plaintiff  Dean  was  named  therein  as  a  trustee  for  the 
purpose  aforesaid,  and  not  otherwise. 

Rejoinder,  as  to  the  replication  to  the  second  plea,  so  far  as  related  to 
the  30/.,  that  Dean*%  estate  and  interest  therein  were  assigned  to  A.  R. 

and 
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lSS4t,  and  J.  D.,  in  manner  and  form  &c.,  tendering  issue  to  the  country ;  and 
■II  as  to  the  residue  of  the  sums  of  money  in  the  declaration  mentioned, 

Bircjc  actionem  non,  because,  protesting  that  Dean  did  not  before  he  became 
Tee**  bankrupt,  assign,  &c.  to  Davies  all  the  right,  title,  &c.  (following  the 
words  of  the  replication,)  in  manner  and  form  &c.,  for  rejoinder  never- 
theless in  that  behalf  the  defendant  said,  that  the  said  plaintiff.  Dames, 
was  not,  at  the  time  of  the  exhibiting  of  the  said  bill,  solely  entitled 
to  the  said  residue  &c.  in  manner  and  form  &c. :  conclusion  to  the 
country. 

To  so  much  of  this  rejoinder  as  related  to  the  above-mentioned  residue, 
the  plaintiffs  demurred  specially.  The  grounds  assigned  were,  that  the 
rejoinder  attempted  to  put  in  issue,  to  be  tried  by  the  country,  mere  in- 
ference and  matter  of  law,  namely,  the  legal  effect  of  the  indenture  stated, 
(and  admitted  in  the  rejoinder,)  to  have  been  made  between  Dean  and 
Davies  J  that  the  rejoinder  did  not  traverse,  or  confess  and  avoid,  the  said 
indenture,  or  the  matter  of  the  replication,  or  take  any  certain  or  de- 
finite issue;  and  that  the  said  rejoinder  was  argumentative,  ambiguous, 
and  multifarious.  Joinder  in  demurrer.  The  demurrer  was  argued  in 
Hilary  term,  1832,  before  Lord  Tenterden  C.  J.,  Littledale,  Taunton, 
and  Patteson  Js. 

Manning,  in  support  of  the  demurrer.  It  must  be  taken  as  admitted 
by  the  rejoinder,  that  Dean  before  his  bankruptcy  released  his  interest  to 
Davies  by  a  valid  instrument.  The  plaintiff  cannot  then  take  issue  upon 
the  legal  effect  of  that  instrument,  1  IVms.  Saund.  23.  note  (5).  {Stephen 
Serjt.,  contra,  here  intimated,  that  he  should  object  to  the  replication, 
inasmuch  as  it  did  not  aver  any  notice  to  the  defendant  of  the  assignment 
by  Dean  to  Davies).  As  between  these  plaintiffs,  the  release  was  sufficient 
without  such  notice.  Where  a  debt  is  assigned  by  the  creditor  to  a 
stranger,  notice  to  the  debtor  may  be  necessary,  in  many  cases,  to  prevent 
its  passing  to  the  creditor's  assignees  upon  his  bankruptcy,  on  the  ground 
of  an  apparent  ownership  continuing  in  him.  The  want  of  notice  there 
may  be  a  fraud  on  the  bankrupt  laws,  but  in  the  case  of  a  release  from 
one  original  creditor  to  another,  the  same  objection  does  not  apply. 
[Lord  Tenterden  C.  J.  It  does  not  appear  that  notice  to  the  debtor 
was  alleged  in  Winch  y.  Keeky,  1  T.  R.  619.] 

Stephen  Serjt.  contra.  The  replication  here  does  not  answer  the  plea  of 
bankruptcy,  either  formally  or  in  substance.  Unless  notice  was  given  to  the 
debtor  when  the  debt  was  assigned,  the  interest  in  it  would  not  pass,  but 
it  would  continue  in  the  possession,  order,  and  disposition  of  the  bankrupt 
at  the  time  of  the  bankruptcy.  This  is  supported  by  the  judgment  of 
Parker  C.  B.  in  Ryall  v.  Bowles,  1  Ves.  sen.  367.,  1  Atk.  177.,  where 
I  one  assignment  was  to  a  partner  of  the  assignor ;  the  same  proposition  is 
also  acknowledged  by  Lawrence  J.  in  Gordon  v.  The  East  India  Companyt 

7  T.  /?. 
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7  T.  R.  237.;  and  Ex  parte  Monro,  Buck's  Cases  in  Bankruptcy,  300.,  18  34". 

and  Ex  parte  Burton,  1  Glyn^  Ja.  207.,  are  to  the  same  effect.    In  the   

last-mentioned  case  the  distinction  now  attempted  between  assignments  to  Buck 

a  stranger  and  to  a  joint  creditor  was  taken,  but  without  success.  The  against 
Court  here  called  upon 

Manning  in  reply.  The  defendants  have  not  pleaded  the  want  of 
notice  to  the  debtor.  The  replication  states  that  Dean  assigned  all  his 
interest  to  Davies  for  a  valuable  consideration.  Nothing  being  shewn  to 
the  contrary,  it  must  be  taken,  that  if  notice  to  the  debtor  was  necessary, 
it  was  given.  Necessary  circumstances  implied  by  law  need  not  be  ex- 
pressed in  a  plea;  thus  if  it  be  pleaded  that  A.  infeoffed  B.,  livery  of 
seisin  is  implied.  [  Taunton  J.  It  could  not  be  said  that  A.  infeoflfed, 
unless  there  had  been  livery  of  seisin.]  Here  it  must  be  taken  that  the 
assignment  was  such  as  would  effectually  pass  the  interest  to  Davies- 
[Lord  Tenter  den  C.J.  It  might  have  had  that  effect  without  notice  to 
the  debtor,  if  Dean  had  not  afterwards  become  bankrupt.]  At  all  events 
the  want  of  notice  should  have  been  pleaded  in  the  rejoinder. 

Lord  Tenterden  C.  J.  That  need  not  have  been  done  for  the  pur- 
pose of  raising  this  objection  ;  and  it  is  very  common  to  plead  over  to  a 
bad  plea  for  the  purpose  of  inducing  the  opposite  party  to  demur.  We 
cannot  get  over  the  cases  which  have  been  cited  on  behalf  of  the  defendant. 
Ex  parte  Burton,  1  Glyn  ^  Ja.  207.,  is  in  point. 


Manning  then  asked  leave  to  amend,  which  was  granted. 

Judgment  for  the  defendant,  nisi. 
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Tuesday, 
June  lOtb. 


Saltmarshe  against  Hewett,  Clerk. 
Skrine  against  The  Same. 


^  RULE  nisi  was  obtained  on  behalf  of  the  defend- 
ant in  each  of  these  causes,  for  setting  aside  the 
warrant    of   attorney,   judgment,    and  sequestration 
therein. 

The  warrant  of  attorney  (dated  June  23d,  1821), 
given  by  the  defendant  to  the  plaintiff  Saltmarshe,  was 
to  confess  judgment  for  3600/.,  and  it  had  a  defeasance 
which  recited  as  follows  :  — That  Saltmarshe  had  agreed 
to  purchase  of  Hewett  an  annuity  for  his,  Hewett's,  life, 
of  244/.  a  year,  for  1800/.;  that  the  said  annuity  was, 
or  was  intended  to  be,  secured  to  Saltmarshe  by  Hewetfs 
bond  in  the  penal  sum  of  3600/.,  of  even  date  with  the 
warrant  of  attorney,  and  also  by  indenture  of  the  same 
date,  to  which  Saltmarshe  and  Hewett  were  parties,  and 
and  s.  had  also  whereby  Hewett  charged  the  said  annuity  upon  his 

agreed  that  the 
annuity  should 

be  secured  by  warrant  of  attorney  as  above,  which  had  been  executed.  The  defeasance  further 
declared,  that  the  judgment  on  the  warrant  of  attorney  was  to  be  a  collateral  security  only, 
and  that  execution  was  not  to  issue  till  payment  should  have  been  twenty-one  days  in  arrear, 
in  which  case,  and  as  often  as  it  should  io  happen,  S.  might  immediately  obtain  sequestration 
of  the  rectory,  to  the  intent  that  he  should  recover  the  arrears. 

The  Court  set  aside  the  warrant  of  attorney,  as  charging  the  benefice,  contrary  to  stat. 
13  Eliz.  c.  20. 

H.  gave  another  warrant  of  attorney  to  S.  S.  reciting  an  agreement  between  them  for 
the  purchase  by  S.  S.  of  an  annuity  for  19.50^.,  such  annuity  to  be  charged  upon  his 
benefice,  and  also  secured  by  H.'s  warrant  of  attorney,  and  judgment  thereon,  for  5900/. 
It  then  recited  an  indenture  between  the  parties,  charging  the  benefice  with  the  annuity, 
and  declaring  that  the  judgment  was  to  be  a  security  for  the  same,  and  that,  in  case  of 
default  in  payment  for  twenty-one  days,  it  shou'd  be  lawful  for  S  '^S.  to  issue  execution  for 
3900/.  and  costs,  in  order  that  he  might  sequester  the  benefice,  and  thereby  be  in  possession 
in  trust  for  better  securing  to  him  all  arrears  then  due  on  the  annuity,  and  all  future  pay- 
ments thereof ;  and  it  was  further  stipulated  by  the  indenture,  that  execution  was  net  to 
be  sued  out  before  default,  but  might  issue  as  often  as  the  annuity  should  be  in  arrear. 
The  warrant  of  attorney  then  proceeded,  in  pursuance  of  the  said  agreement,  and  for 
further  securing  the  annuity,  to  authorise  the  attornies  to  confess  judgment  for  3900/.  &c. 

The  Court  set  the  warrant  of  attorney  aside, 

rectory 


H. ,  a  beneficed 
clergyman, 
gave  S.  a 
warrant  of  at- 
torney to  enter 
up  judgment 
against  him  for 
3600/.  The 
defeasance  re- 
cited, that  S. 
had  agreed  to 
purchase  an 
annuity  of  H. 
for  1800/.,  and 
that  the  annuity 
was  or  was  in- 
tended to  be 
secured  to  iS'. 
by  indenture 
of  even  date 
with  the  war- 
rant of  attor- 
ney, charging 
the  annuity  on 
his  benefice  ; 
and  that  H. 
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rectory  of  Rotherhithe,  and  the  glebe  lands,  &c. ;  that  1834. 

the  parties  had  agreed  that  the  said  annuity  should  also  ^ 

be  secured  by  a  warrant  of  attorney  from  Hetsoett  to  con-  osiainst 

Hewett. 

fess  judgment  for  3600/.,  which  Hewett  had  accordingly 
executed;  and  that  the  purchase-money  had  been  paid  by 
Saltmarshe,  After  this  recital,  it  was  declared  that  the 
judgment  on  the  warrant  of  attorney  was  to  be  entered  up 
as  a  collateral  security  only  for  payment  of  the  annuity, 
and  that  no  execution  should  issue  on  such  judgment 
unless  and  until  the  payment  of  the  same  or  some  part 
thereof  should  be  twenty-one  days  in  arrear  after  any  of 
the  specified  days  of  payment;  but  that  in  case  of  such 
arrear,  then,  and  so  often  as  it  should  so  happen,  it 
should  be  lawful  for  Saltmarshe  to  sue  out  such  execution 
on  the  said  judgment  as  he  should  think  fit,  and  also 
to  sequester  the  rectory,  and  all  and  singular  or  any  of 
the  glebe  lands,  &c.,  thereto  belonging,  or  any  other 
benefice  or  benefices  which  Hewett  might  take  in  lieu 
thereof,  and  for  that  purpose  to  instruct  counsel,  &c., 
to  act  for  both  the  parties  in  such  proceedings  as  should 
be  necessary  to  obtain  an  immediate  sequestration  of  the 
said  rectory  or  other  ecclesiastical  preferment,  to  the 
intent  that,  by  virtue  of  all  or  any  of  the  ways  aforesaid, 
the  said  Saltmarshe,  his  executors,  &c.,  might  recover 
the  arrears  of  the  said  annuity,  and  all  costs,  &c. 

In  Skrine  v.  Hewett,  the  warrant  of  attorney  (dated 
February  ISth,  1826)  began  by  reciting  that  Hewett 
had  agreed  to  sell  Skrine  an  annuity  of  256/.  per  annum 
for  1950/.,  to  be  secured  by  and  made  chargeable  upon, 
and  to  be  issuing  and  payable  out  of,  all  and  singular 
the  rectory  of  Ewhurst,  and  the  rectory  of  the  parish 
church  of  Rotherhithe,  and  also  to  be  secured  by  Hewetfs 
warrant  of  attorney,  and  a  judgment  to  be  entered  up  , 

Vol.  I.  3  H  thereon 
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1834..       thereon  for  3900/.  and  costs.  It  then  recited  an  annuity 
deed,  whereby  the  said  annuity  was  to  be  charged  and 

Saltmarshe  "  q 

against      chargeable  upon  and  issuing  and  payable  out  of  the 

Hewett. 

said  rectories,  and  whereby  it  was  also  declared  that  the 
judgment  was  to  be  considered  as  a  security  for  the 
said  annuity ;  that  in  case  default  should  be  made  in  the 
payment  thereof  for  twenty-one  days,  it  should  be  law- 
ful for  SJcrine  to  issue  thereupon  one  or  more  writs  of 
fi.  fa.  de  bonis  ecclesiasticis,  and  such  other  writ  or 
writs  as  he  should  think  fit  to  ground  the  same,  in- 
dorsed to  levy  3900/.  and  costs,  in  order  that  Shrine 
might  sequester  all  and  singular  the  glebe  lands,  &c., 
belonging  to  the  said  rectories,  and  thereby  be  in  pos- 
session in  trust  for  better  securing  to  him  all  arrears 
then  due  on  the  said  annuity,  and  all  future  pay- 
ments thereof.  The  indenture  also  stipulated  that 
execution  was  not  to  be  sued  out  before  default,  but 
might  issue  as  often  as  the  annuity  should  be  in  arrear. 
After  this  recital,  the  warrant  of  attorney  proceeded, 
in  pursuance  of  the  said  agreement,  and  for  further 
securing  the  said  annuity,"  to  authorise  the  attornies  to 
confess  judgment  for  3900/.  with  costs.  Judgments' 
were  entered  up  on  the  warrants  of  attorney ;  and  se- 
questrations were  afterwards  issued  in  the  two  causes 
for  arrears  of  the  respective  annuities.  In  this  term 
{June  7th), 

Follett  and  V,  Richards  shewed  cause  against  the 
first-mentioned  rule  (a).  The  effect  of  the  defeasance  is 
only  that  the  grantee  of  the  annuity  shall  sequester  for 
arrears  actually  due,  which  is  a  lawful  object;  Gibbons 

(a)  Before  Lord  Denman  C.  X,  Litiledalef  Taunton,  and  Williams  Js. 

V.  Hooper, 
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V.  Hooper  {a) ^  Britten  v.  Wait{h):  and  not  that  the  se- 
questration shall  operate  as  a  continuing  charge  upon 
the  benefice.  In  this  respect  the  case  differs  from 
Flight  \.  Salter {c),  and  resembles  Colehrookw,  Layton{d). 
The  annuity  deed  is  not  before  the  Court;  the  warrant 
of  attorney  only  gives  power  to  issue  execution  from 
time  to  time,  as  arrears  fall  due.  Such  a  warrant  of 
attorney  was  held  good  in  Moore  v.  Ramsden  [e\  and 
the  Court  distinguished  the  case  from  Flight  v.  Salter^ 
on  the  ground  that  the  sequestration  was  only  for  satis- 
faction of  arrears,  and  not  to  give  continual  posses- 
sion, {g) 

Sir  J,  Campbell^  Attorney-General,  and  Comyn^ 
contra.  In  Colebrooke  v.  Layton  {d),  the  attempt  was 
to  invalidate  the  warrant  of  attorney  by  matter  stated 
on  affidavit.  Here  enough  appears  by  the  instrument 
itself  to  bring  it  within  13  Eliz,  c.  20.  It  recites  that  the 
annuity  is  charged  upon  the  benefice,  and  the  warrant 
of  attorney  is  for  enforcing,  by  the  process  therein  de- 
scribed, the  debt  so  charged.  Flight  v.  Salter  (c)  was 
decided  on  the  ground  that  the  warrant  of  attorney  was 
given  for  the  express  purpose  of  enabling  the  grantee 
of  the  annuity  to  get  possession  of  the  benefice ;  and 
the  warrant  of  attorney  was  set  aside  as  well  as  the 
sequestration.  The  same  objection  applies  here.  It  is 
true  that  in  Flight  v.  Salter  (c)  the  warrant  of  attorney 
provided  that  the  execution  should  be  issuable  imme- 
diately, whereas  in  the  present  case  it  is  not  to  issue 


1834. 

Saltmaksuk 
against 
Hewett. 


(a)  2B.^  Ad.  734.  (6)  ^  B.  ^  Ad.  91 5. 

(c)  1  B.  <^  Ad.  615.  (rf)  4  ^.  ^  Ad.  578. 

(e)  3B.,^  Ad.  917.  note  (rf>      (g)  S.  C.  Lumley  on  Annuities,  p.  238. 
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1834.  till  the  annuity  shall  have  been  twenty-one  days  in 
„         ■      arrear,  but  that  makes  no  material  difference.    It  may 

Saltmakshe  ^  '' 

against      also  be  Said  that  in  Flight  v.  Salter  (a)  the  seques- 

Heweit. 

tration  was  to  be  continued  during  the  continuance  of 
the  annuity,  but  the  effect  would  only  be,  that  the  se- 
questration would  operate  while  there  were  arrears,  and 
no  longer.  In  Gibbons  v.  Hooper  {b\  the  warrants  of 
attorney  made  no  reference  to  the  deeds  which  charged 
the  living,  and  on  that  account  they  were  held  valid  | 
and  Colebrook  v.  Layton  (c)  was  considered  as  not  dis- 
tinguishable from  that  case.  Here  the  intention  to 
charge  the  living  is  elaborately  expressed  in  the  de- 
feasance, and  the  annuity  deed  distinctly  referred  to. 
In  Newland  v.  WatJcin  {d\  where  the  warrant  of  at- 
torney was  to  enter  up  Judgment  for  the  arrears  of  an 
annuity,  and  expressly  authorised  the  attorney  to  issue 
a  sequestration,  the  Court  of  Common  Pleas  pro- 
nounced a  rule  that  the  sequestration  should  be  no 
further  enforced.  [  Taunton  J.  Were  the  recent  cases 
cited  there?]  Flight  v.  Salter  {a),  and  Gibbons  v. 
Hooper  (5),  were  referred  to.  IF.  Pollock,  who  was  to 
shew  cause  in  Skrine  v.  Heisoett,  here  referred  to  Aber-- 
deen  v.  JSfeidand  (e),  where  a  clergyman,  having  con- 
veyed his  benefice  in  trust  to  secure  an  annuity,  gave, 
as  an  additional  security,  a  warrant  of  attorney  to 
confess  judgment  against  him  for  800/.,  which  judg- 
ment being  entered  up,  the  living  was  sequestered ;  and 
upon  a  question  being  raised  as  to  the  validity  of  the 
warrant  of  attorney,  the  Vice-Chancellor  said,  "  there  is 
a  distinction  between  a  security  which  absorbs  all  the 

(a)  1  B.  ^  Ad.  675.  (6)  2  P.  |-  Ad.  734. 

(c)  4B.^  Ad.  578. 

(d)  9Bing.  115.    See  Faircloth  v.  Gurnet/,  9  Bing.  622. 

(e)  4  Sim.  281. 

eccle- 
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ecclesiastical  profits  of  a  benefice,  and  a  warrant  of  at-  1834<. 

torney  which  produces  a  sequestration,  and  which  does, 

of  necessity,  provide  for  the  serving  of  the  cure.    If  the  against 

Hkwext. 

legislature  had  meant  to  prevent  a  clergyman  from 
giving  a  warrant  of  attorney,  they  would  have  said  so ; 
but  they  have  cautiously  avoided  using  any  words  to 
that  effect."]  It  does  not  appear  that  the  warrant  of 
attorney  there  was  in  the  same  form  as  that  in  Flight 
V.  Salter  (a) :  the  case  does  not  necessarily  go  farther 
than  Gibbons  v.  Hooper  (b)»  If  the  Vice-Chancellor  had 
laid  down  that  a  warrant  of  attorney,  providing  in  direct 
terms  for  a  sequestration  which  should  enforce  a  charge 
upon  the  benefice,  was  valid,  provided  enough  of  the 
ecclesiastical  profits  were  left  for  serving  the  cure,  it 
might  well  be  contended  that  such  a  judgment  was  in- 
consistent with  the  statute  of  Elizabeth.  [Lord  Den^- 
man  C.  J.  That  case  appears  singularly  at  variance 
with  Newland  v.  Watkin,  (c)] 

Cwr.  adv,  mlt, 

jF.  PollocJc  and  Curwood  then  shewed  cause  in  Skrine 
V.  He^wett.  There  is  no  ground  for  setting  aside  the 
warrant  of  attorney.  Although,  upon  the  face  of  it,  it 
be  not  free  from  objection,  yet  it  is  not  wholly  invalid, 
like  the  instrument  of  the  same  description  in  Flight  v. 
Salter  (a),  which  authorised  the  immediate  issuing  of  a 
sequestration,  to  be  a  continuing  security  for  the  pay- 
ments named  in  the  annuity  deed.  This  warrant  of 
attorney  gives  execution  only  in  case  of  the  annuity 
being  in  arrear  twenty-one  days ;  it  does,  indeed,  pro* 


(^)  1  B.  ^  Ad.  675.         (i)  2B>^  Ad.  734. 

3  H  3 


(c)  9Bing.U3, 

fess 
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1834.  fess  to  make  the  sequestration  a  security  for  future 
,  '  arrears ;  but  there  is  no  necessity  for  its  beino:  enforced 

tALTMARSHE  ® 

against       to  that  extent;  and  so  far  as  it  can  legitimately  operate, 

Hewett.  ^  ^  m  J  r 

namely,  in  compelling  payment  of  arrears  actually  due, 
the  Court  may  give  it  effect.  A  similar  course  was 
taken  in  Britten  v»  Wait  {a),  where  the  sequestration  was, 
to  a  certain  degree,  irregular.  It  was  unnecessary  here 
to  insert  any  clause  in  the  warrant  of  attorney  for  the 
purpose  of  authorising  execution ;  the  introduction  of 
such  a  clause,  therefore,  ought  not  entirely  to  invalidate 
the  instrument,  which  at  least  ought  to  have  the  same 
force  as  if  nothing  had  been  said  of  issuing  sequestra- 
tion. Nor  does  it  appear  that,  in  this  case,  any  improper 
sequestration  has  in  fact  issued.. 

Sir  J,  Campbell,  Attorney-General,  and  Comt/n,  contra. 
If  the  warrant  of  attorney  appears  manifesdy  by  its 
terms  to  be  illegal  and  void,  the  Court  cannot  say  that 
it  shall  be  good  in  part  and  bad  in  part,  but  must  set  it 
aside  altogether,  as  was  done  in  Flight  v.  Salter,  {b) 
How  far  it  has  yet  been  put  in  force  is  immaterial.  It 
is  an  instrument  by  which  the  authority  of  this  Court  is 
made  use  of;  and  upon  which,  therefore,  the  Court  will 
exercise  its  judgment  at  any  period.  The  statute  of 
Elizabeth,  in  declaring  that  "  all  chargings  "  of  benefices 
shall  be  utterly  void,  must  mean  all  deeds  by  which 
benefices  are  charged ;  and  any  such  deed  must  be  alto- 
gether invalid,  like  an  instrument  tainted  with  usury. 
The  sequestration  here  is  to  issue,  in  order  that  Shine 
may  be  in  possession,  in  trust  for  better  securing  to  him 
all  arrears  then  due  on  the  annuity,  and  all  future  pay- 


(a)  3B.  <|-  Ad.  915. 


{b)  IB.     Ad.  673. 

ments 
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ments  thereof.   That  clearly  makes  it  a  continuing  charge  1834. 
to  the  full  amount  of  3900/.  ^ 

Saltmarsh 
Cwr.  adv,  VUlt,  against 
Hewett. 

Lord  Denman  C.  J.,  now  delivered  the  judgment  of 
the  Court  in  Saltmarshe  v.  Hewett. 

This  was  a  rule  calling  upon  the  Plaintiff  to  show 
cause,  why  the  warrant  of  attorney  in  the  said  rule  men- 
tioned, the  judgment  and  writ  of  sequestration,  should 
not  be  set  aside. 

And  the  question  to  be  decided  is,  whether  that  war- 
rant of  attorney  is  void,  as  being  contrary  to  the  statute 
of  13  Eliz,  c.  20.  The  warrant  of  attorney  is  to  confess 
judgment  in  an  action  of  debt  for  3600/.,  and  the  defeas- 
ance thereto,  upon  which  the  question  turns,  is  in  the 
following  form.  (His  lordship  then  read  the  defeasance.) 
It  is  therefore  expressly  provided,  that  in  case  the  said 
annuity,  or  any  part  thereof,  shall  be  in  arrear  for  a 
certain  time  therein  specified,  "  then  and  so  qfteti  as  it 
shall  so  happen,  it  shall  be  lawful  for  the  said  A,  Salt- 
marshe, his  heirs,  &c.  to  sue  out  such  execution  or 
executions,  upon  or  by  virtue  of  the  said  judgment,  as 
he  or  they  shall  think  fit,  or  be  advised ;  and  also  to 
sequester  the  said  Rectory  of  Rotherhithe,  and  all  and 
singular  or  any  of  the  glebe  lands,  buildings,  &c.  thereto 
belonging."  So  that  if  we  had  been  called  upon  now 
for  the  first  time  to  put  a  construction  upon  the  act 
of  Parliament,  it  seems  hardly  to  admit  of  a  doubt  but 
that  the  Rectory  of  Rotherhithe  is  charged  with  the 
payment  of  the  annuity  in  the  event  of  its  being  in 
arrear,  or,  in  other  words,  that  the  said  benefice  is 
charged  with  a  "  profit,  out  of  the  same  to  be  yielded 
3  H  4  and 
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1834.      and  taken."    Cases,  however,  have  been  brought  under 
g^"*^      ^   our  notice,  bearing  (as  they  certainly  do)  upon  the  point 
against       in  qucstion.   In  support  of  the  rule,  reliance  was  placed 

Hewett. 

upon  the  case  or  Flight  v.  Salter  {a);  and  against  it,  upon 
the  recent  case  of  ColebrooJc  and  Others  v.  Layton  (5). 
In  the  former  case  the  warrant  of  attorney  directly 
referred  to  the  annuity  deed,  and  was  declared  to  be 
"  for  the  purpose  of  securing  the  said  annuity,  and  to 
the  end  and  intent  that  a  sequestration  may  be  obtained 
or  procured,  and  continued  by  the  said  Thomas  Flighty 
his  executors,  &c.  pursuant  to  the  hereinbefore  recited 
indenture.''  In  the  latter  case  it  was  averred,  by 
affidavit^  "  that  the  warrant  of  attorney  was  given  for 
the  express  purpose  of  charging  the  said  vicarage  and 
curacy  with  the  payment  of  the  annuity,  and  for  the 
purpose  of  enabling  the  Plaintiffs  to  sue  out  the  before- 
mentioned  executions."  Upon  the  discussion  of  this  case 
of  Colehrook  and  Others  v.  Layton^  the  authorities  were 
brought  under  the  consideration  of  the  Court,  and  par- 
ticularly the  case  of  Flight  v.  Salter,  upon  which  then,  as 
now,  reliance  was  placed  to  set  aside  the  judgment 
entered  upon  the  warrant  of  attorney,  which  was  then 
in  question.  The  Court,  however,  distinguished  (and  we 
think  rightly)  between  the  impeachment  of  the  warrant 
W  attorney  depending  upon  affidavit,  and  an  objection  to 
the  warrant  of  attorney  which  is  presented  to  the  notice 
of  the  Court  upon  the  face  of  the  instrument  itself. 
And  accordingly,  as  the  Court  then  thought,  and  we  are 
now  of  opinion,  that  there  was  not  sufficient  relation  or 
connection  between  the  warrant  of  attorney  and  the 
annuity  deed  to  shew  that  the  benefice  was  to  be  charged 

(a)  1  B.  ^  Ad,  6^3.  (6)  4  5.^  Ad.  578. 

to 
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to  pay  the  annuity,  in  the  event  of  its  being  in  arrear,  1834. 
the  rule  to  set  aside  the  judgment  was  discharged.  In 

Saltmarshjs 

the  present  case  however,  from  the  language  of  the  de-  against 
feasance,  to  which  reference  has  been  already  made,  we 
are  of  opinion  that  enough  appears  to  shew  that  the 
warrant  of  attorney  was  given  to  charge  the  benefice," 
and  is  therefore  void  by  the  statute.  In  adopting  this 
distinction,  we  think  that  we  are  not  only  deciding  in 
conformity  to  the  authorities  and  the  meaning  of  the 
statute,  but  are,  probably,  laying  down  as  intelligible 
a  rule  as  can  easily  be  suggested,  for  preventing  the 
recurrence  of  those  questions  which  have  been  so  fre- 
quently raised,  in  a  very  short  time,  upon  the  construc- 
tion of  these  instruments. 

It  seems  proper  to  add,  that  the  authorities  cited  to 
us,  (with  the  exception  of  Colehrook  and  Others  v.  JLayton^ 
which  is  of  a  more  recent  date)  namely,  Shans:)  v.  Prit- 
chard  (a),  'Flight  v.  Salter  (b),  Gibbons  v.  Hooper  {c),  and 
Doe  V.  Carter  (d),  were  brought  under  the  consideration 
of  the  Court  of  Common  Pleas,  in  the  case  of  Newland  v. 
Watkin  (e).  There  a  rule  had  been  obtained  to  set  aside 
the  plaintiff's  warrant  of  attorney,  judgment  and  seques- 
tration. The  warrant  of  attorney  is  not  set  out,  but  the 
report  states  that  the  defendant,  a  clergyman,  gave  it  to 
the  plaintiff  "  to  enter  up  judgment  Jbr  the  arrears  of  the 
annuity^  and  in  the  warrant  expressly  authorised  him  to 
issue  sequestration."  The  court,  having  taken  time  to 
consider,  made  the  rule  absolute,  deciding  that  the 
plaintiff  should  no  further  enforce  his  writ  of  seques- 
tration, but  should  not  be  subject  to  an  action  of  tres- 

(a)  10  B.  8c  C.  241.  (6)  1  B.  ^  Ad.  673. 

(c)  2B.4:  Ad.  754.  (d)  8  T,  R.  57,300. 

(e)  9Bing,  113. 

pass. 
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1834.      pass.    The  reasons  of  the  court  are  not  given,  but  the 
decision  was  as  already  stated. 

Saltmarshe 

against  Upon  the  whole,  we  are  of  opinion  that  this  security 

cannot  be  supported,  and  that  the  rule  must  be  made 
absolute. 

In  Skrine  v.  Hewett, 

Rule  absolute. 


Wednesday, 
June  11th. 


The  King  against  Pedly. 


If  the  owner  of  ''pHlS  was  an  indictment  for  a  nuisance,  removed  by 

land  erect  a         X  . 

certiorari  from  the  quarter  sessions  for  the  town  of 


Alley  near  unto  divers  public  streets  and  dwelling- 


building  which 

or  of  wWch^the  Bedford,  The  first  count  charged  that  the  defendant, 
likdyTo^pro-  ^^'^      ^  Certain  place  commonly  called  Diamond 

duce  a  nui- 
sance, and  let 

the  land,  he  is    houses,  unlawfully  did  make,  erect,  and  set  up  two 

liable  to  an  in-  '  ^ 

dictment  for     buildings  Called  necessary  houses,  for  the  common  use 

such  nuisance 

beingcontinued  of  divers  persons  residing  in  and  frequenting  Diamond 

ing^theterm!  Alley,  and  did  also  make  and  cause  to  be  made  a 

he  let  a\^uild-  Certain  open  sink  for  the  reception  of  ordure  &c.,  and 

ing  which 
requires  par- 
ticular care  to 
prevent  the 
occupation 
from  being  a 
nuisance,  and 

the  nuisance  i   i  r 

occur  for  want   place  and  leave,  and  cause  to  be  placed  and  left,  in 

of  such  care  on    .  .  .       , .  ,  •  •        £•  j 

the  part  of  the  the  said  open  smk,  divers  large  quantities  oi  ordure 

tenant. 
If  a  party 

buy  the  reversion  during  a  tenancy,  and  the  tenant  afterwards,  during  his  term,  erect  a 
nuisance,  the  reversioner  is  not  liable  for  it;  but  if  such  reversioner  relet,  or,  having 
an  opportunity  to  determine  the  tenancy,  omit  to  do  so,  allowing  the  nuisance  to  continue, 
he  is  liable  for  such  continuance.    Per  Littledale  J. 

And  such  purchaser  is  liable  to  be  indicted  for  the  continuing  of  the  nuisance,  if  the  original 
reversioner  would  have  been  liable,  though  the  purchaser  has  had  no  opportunity  of  putting 
an  end  to  the  tenant's  interest,  or  abating  the  nuisance] 

&C.5 


then  and  there,  and  on  divers  other  days  and  times 
between  &c.,  divers  persons  residing  in  and  frequent- 
ing Diamond  Alley  did  resort  to  and  use,  and  yet  do 
resort  to,  and  use,  the  said  necessary  houses,  and  did 
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&c.,  by  reason  of  which  &c.   (stating  the  nuisance  1834. 
resulting).    The  second  count  charged  the  defendant 

^  ^  The  King 

with  continuing  the  necessary  and  sink  before  that  afiiainst 

PzDLY* 

time  made  &c.,  by  persons  unknown,  and  laid  the 
nuisance  as  before.  The  third  count  charged  that  the 
defendant,  near  &c.  (as  before)  did  put,  place,  and 
leave,  and  did  cause  and  procure  to  be  put,  placed, 
and  left,  divers  large  quantities  of  ordure  &c.  The 
fourth  count  charged  the  defendant  with  permitting 
and  suffering  the  nuisance  (as  in  the  third  count,  ex- 
cept that  the  nuisance  was  said  to  be  created  by  persons 
unknown)  to  remain.  On  the  trial  before  Lord  Den- 
man  C.  J.  at  the  last  Spring  assizes  for  Bedford,  it  was 
proved  that  the  defendant  was  in  the  receipt  of  the 
rents  of  twelve  dwelling  houses,  which  were  let  for 
short  periods  to  tenants,  and  that  two  necessary  houses 
and  a  sink  belonging  to  them  were  used  in  common 
by  the  persons  occupying  the  dwelling-houses.  It  did 
not  appear  whether  any  of  the  present  tenants  com- 
menced occupying  the  dwelling-houses  before  the  de- 
fendant began  to  receive  the  rents;  but  the  necessary 
houses  and  sink  were  constructed  and  used  by  the 
tenants  of  those  premises  before  his  time.  There  was 
no  distinct  proof  of  any  actual  demise  of  the  necessary 
houses  and  sink,  but  they  had  regularly  been  cleansed 
by  the  persons  occupying  the  dwelling-houses,  until  the 
time  of  the  nuisance,  when  the  cleansing  had  been 
neglected.  The  nuisance  had  arisen  since  the  de- 
fendant began  to  receive  the  rents.  The  only  method  of 
draining  the  places  from  which  the  nuisance  proceeded 
would  be  by  cutting  through  a  close  belonging  to  the 
defendant.  Some  evidence  was  given  to  shew  an  im- 
plied admission  by  the  defendant  that  he  himself  was 

bound 
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1834.      bound  to  do  the  cleansing.    The  jury,  under  the  direc- 
tion  of  the  Lord  Chief  Justice,  found  a  verdict  of 

The  King 

against       guilty,  subject  to  a  motion  for  setting  aside  the  verdict 

Pedly. 

and  entering  an  acquittal.  Kelly  obtained  a  rule  ac- 
cordingly in  Easter  term  last. 

Storks  Serjt.  and  Austin  now  shewed  cause.  The  de- 
fendant is  liable,  whether  the  occupiers  be  so  or  not. 
The  law  on  this  subject  is  stated  in  Selmyn's  Nisi  Prius^ 
Nuisance  II.  (a).  In  Brent  v.  Haddon  {b\  a  lessee  of  a 
water  mill  was  held  liable  for  continuing  the  banks  of 
the  mill  pond  at  an  undue  elevation,  though  they  had 
been  so  erected  by  the  lessor  before  the  demise;  on 
the  other  hand,  in  Mosewell  v.  Prior  (c),  a  tenant  for 
years  had  erected  a  nuisance,  and  had  underlet  with  the 
nuisance ;  and  it  was  held  that  he  should  be  liable  to  a 
civil  action  (after  a  recovery  against  him  for  the  original 
erection)  for  continuing  the  nuisance  during  the  under- 
lease; the  Court  saying  that  he  had  transferred  the 
erection  with  the  original  wrong,  and  that  his  demise 
affirmed  the  continuance  of  it;  that  he  had  rent  as  a 
consideration  for  the  continuance,  and  therefore  ought 
to  answer  the  damage  it  occasioned ;  that  receipt  of  rent 
was  upholding  (J) ;  and  that  the  action  lay  against  either 
lessor  or  lessee,  at  the  plaintiff's  election.  That  case  is 
recognised  by  Buller  J.,  in  Cheetham  v.  Hampson  (e). 
And  the  law  on  this  point  must  be  the  same  as  to 
public  and  private  nuisances,  which  differ  only  in  res- 

(a)  P.  1150.  (8th  ed.  1831.)  {b)  Cro.Jac.555. 

(c)  2Salk.  460. ;  more  fully  in  12  Mod.  635. 

(d)  Christian  Smith's  Case,  Wm.  Jones,  272.,  is  cited  for  this  in  Salkeld* 
{c)  4  T.R.  320. 


pect 
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pect  of  the  number  of  persons  injured.  In  JRex  v. 
Moore  (a),  the  owner  of  grounds  converted  into  a  shooting 
ground,  was  held  liable  for  a  nuisance  naturally  and  pro- 
bably resulting  from  the  use  of  them  for  that  purpose, 
though  the  actual  nuisance  was  committed  by  strangers 
not  on  the  premises,  Here  the  defendant  takes  the  lia- 
bilities and  powers  of  the  owner  from  whom  he  pur- 
chased. The  reversioner,  if  he  does  not  demise,  can 
abate  the  nuisance,  and  is  clearly  liable  for  the  continu- 
ance ;  but  he  cannot  get  rid  of  such  a  liability  by  demis- 
ing (even  if  he  has  so  done),  without  a  power  to  abate. 
But,  in  fact,  it  does  not  appear  certain  that  the  buildings 
which  create  the  nuisance  have  been  demised. 

Kelly  in  support  of  the  rule.  In  all  the  cases  cited,  the 
defendant  had  been  guilty  of  either  creating  or  permit- 
ting the  nuisance  :  neither  of  which  can  be  charged  here. 
It  is  true  that,  if  a  nuisance  be  committed,  the  liability 
may  be  fixed  upon  the  person  for  whose  benefit  it  was 
committed ;  and  it  is  also  true  that  when,  as  in  Rex  v. 
Moore  (a),  a  building  is  so  erected,  or  disposed  of,  that 
the  inevitable,  or  perhaps  even  the  probable,  consequence 
is  a  nuisance,  the  person  so  erecting  or  disposing  of  it  is 
indictable.  In  Rosewell  v.  Prior  {h),  the  defendant  had 
himself  erected  the  nuisance,  and  had  demised  the  pre- 
mises, with  the  nuisance  upon  them,  for  a  pecuniary 
consideration :  he  was  therefore  guilty  of  both  the  erection 
and  the  continuance.  But  here,  the  defendant  has  never 
had  possession  during  the  existence  of  the  nuisance ; 
and  no  nuisance  was  produced  till  the  tenants  neglected 
to  cleanse ;  so  that  the  principle  of  Rex,  v.  Moore  (a),  is 

(a)  3B.^  Ad.  184.  {b)  2  Salk,  460.    S.  C  12  Mod.  635. 

inapplicable ; 


1834. 

The  King 

against 


Pedlt. 
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1834.      inapplicable;  for  it  cannot  be  said  that  the  neglect  oi 
the  tenants  was  a  probable  consequence  of  the  erection  ot 

The  King  _  ... 

against  the  buildings,  or  of  their  being  demised.  Nor  can  it  be 
said  that  the  nuisance  was  produced  by  building  them 
without  a  drain  :  that  does  not  create  a  nuisance,  if  the 
tenants  act  properly:  and  as  for  the  adjacent  close, 
through  which  alone  a  drain  could  be  made,  happening 
to  belong  to  the  defendant,  it  is  impossible  to  found  a 
general  rule  upon  an  accidental  circumstance.  Indeed, 
from  the  fact  of  the  tenants  having  always  cleansed, 
it  may  be  presumed  that  they  were  let  into  possession 
under  a  contract  with  the  landlord  to  do  so ;  in  which 
case  he  has  done  all  that  lay  in  his  power. 


Lord  Denman  C.  J.  I  entertained  no  doubt  at  the 
time  of  the  trial;  the  principles  admitted  by  M.v,KeUj/  are 
correct,  but  make  against  his  client.  The  nuisance  here 
has  been  a  natural  consequence  of  the  nature  of  the  erec- 
tion ;  therefore,  on  the  principle  of  Rex  v.  Moore  (a),  as 
well  as  of  the  earlier  case  which  shews  that  the  receipt 
of  rent  is  an  upholding  and  continuing  of  the  nuisance, 
the  defendant  is  liable.  It  has  been  said  that  the  tenants 
were  bound  to  cleanse,  as  if  a  liability  of  the  tenants  to 
their  landlord,  ratione  tenurae,  could  exonerate  the 
landlord.  But,  in  the  first  place,  no  contract  on  the 
part  of  the  tenants  has  been  distinctly  proved :  and,  in 
the  second  place,  if  such  a  contract  were  proved,  it 
would  only  shew  that  the  landlord  considered  himself 
bound  to  provide  for  the  cleansing ;  and  he  should,  in 
that  case,  have  taken  care  to  enforce  the  contract.  Had 
the  use  of  the  buildings  by  which  the  nuisance  is  pro- 

(a)  3B.  &  Ad.  184. 

duced 
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duced  been  matter  of  independent  contract,  no  one  1834. 
could  have  doubted  that  the  person  receiving  a  profit  Kino 
from  the  use  would  have  been   answerable   for  the  against 

Pebly. 

nuisance. 


LiTTLEDALE  J.  I  see  no  difficulty  in  this  case.  If 
a  nuisance  be  created,  and  a  man  purchase  the  premises 
with  the  nuisance  upon  them,  though  there  be  a  demise 
for  a  term  at  the  time  of  the  purchase,  so  that  the  pur- 
chaser has  no  opportunity  of  removing  the  nuisance, 
yet  by  purchasing  the  reversion  he  makes  himself 
liable  for  the  nuisance.  But  if,  after  the  reversion  is 
purchased,  the  nuisance  be  erected  by  the  occupier,  the 
reversioner  incurs  no  liability :  yet,  in  such  a  case,  if 
there  were  only  a  tenancy  from  year  to  year,  or  any 
short  period,  and  the  landlord  chose  to  renew  the 
tenancy  after  the  tenant  had  erected  the  nuisance,  that 
would  make  the  landlord  liable.  He  is  not  to  let  the 
land  with  the  nuisance  upon  it.  Here  the  periods  are 
short,  so  that  there  has  been  a  reletting;  and  that  has 
taken  place  after  the  user  of  the  buildings  had  created 
the  nuisance.  This  is,  therefore,  a  case  in  which  the 
reversioner  is  liable. 


Taunton  J.  If,  as  has  been  suggested,  these  build- 
ings were  not  demised  at  all,  but  only  the  use  of  them 
permitted  in  common  to  the  occupiers  of  the  dwelling- 
houses,  there  is  an  end  to  the  defendant's  objection. 
But,  supposing  it  otherwise,  and  that  he  could  not 
enter  for  the  purpose  of  cleansing  without  making  him- 
self liable  to  an  action  of  trespass,  he  may  thank 
himself ;  for  I  hold  that  a  landlord,  in  a  case  like  this, 
should  exact  from  his  tenants  an  obligation  to  cleanse, 

with 
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with  a  right  of  entry  for  himself  in  default  of  their  so 
doing.  A  landlord  makes  similar  provisions  in  the  case 
of  ditches  which  require  cleansing.  This  being  so,  the 
law  so  clearly  laid  down  by  my  Lotd,  and  my  brother 
Littledale,  applies. 

Williams  J.  I  am  entirely  of  the  same  opinion. 
The  language  of  the  defendant  supports  the  construc- 
tion which  has  been  suggested  as  to  the  actual  situation 
of  the  parties ;  for  he  appears  by  his  expressions  to 
have  admitted  that  it  lay  in  his  own  power  to  remove 
the  nuisance. 

Rule  discharged. 


The  King  against  The  Justices  of  the  City  of 
York. 

(JRESSWELL  had  obtained  a  rule  in  this  term,  calling 
certain  trustees         on  the  justices  of  the  city  of  York  to  shew  cause  why  a 

to  purchase  ^  ^ 

messuages  &c.,  mandamus  should  not  issue,  commanding  them  to  settle 

and  enacted 
that  if  the 

owners  should  not  agree  with  the  trustees  on  the  terms,  or  should  neglect  or  refuse  to 
treat,  or  by  reason  of  absence  or  disability  should  be  prevented  from  treating,  the  trustees 
should  cause  a  jury  to  be  summoned  by  the  sheriff  to  assess  compensation,  and  the  sherifif 
should  summon  and  examine  witnesses  upon  oath  :  and  if  the  jury  should  give  a  verdict 
for  more  than  the  trustees  had  offered,  the  costs  and  expenses  of  summoning  and  return- 
ing such  jury  and  witnesses,  and  also  of  the  inquest,  to  be  settled  by  a  justice,  were  to 
be  borne  by  the  trustees,  and  recovered  by  the  persons  entitled  thereto,  by  distress;  but  if 
the  verdict  should  not  be  for  more  than  the  sum  offered,  the  trustees  were  to  bear  one 
moiety  of  the  costs  and  expenses  aforesaid,  and  the  other  party  the  otlier  moiety  ;  but  where 
parties  from  absence  or  inability  could  not  treat  or  agree,  such  costs  and  expenses  were  to  be 
borne  by  the  trustees:  and  afterwards  it  was  enacted  that,  in  a  particular  event  ,  messuages, 
&c.  should  be  sold  to  certain  parties,  and  that,  in  case  of  disagreement  as  to  price,  the  price 
should  be  assessed  by  a  jury,  as  before,  and  the  expense  of  hearing  and  determining  such 
difference  be  borne  in  like  manner  : 

Held,  that  an  owner  of  lands  to  be  purchased,  in  favour  of  whom  a  jury  awarded  more 
than  the  sum  offered,  was  entitled  to  the  costs  of  the  enquiry,  including  witnesses,  attend- 
ance by  attorney  at  the  inquest,  conferences,  and  briefs,  and  not  merely  to  the  expenses  of 
the  sheriff"  and  jury ;  but  that  the  expenses  of  surveyors,  merely  as  such,  could  not  be  in- 
cluded in  the  costs. 

and 


1834. 

The  King 
against 
Pedly. 


Wedneiday^ 
June  11th. 


A  local  act 
empowered 
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and  allow  the  costs  and  expenses  contained  in  a  paper  1834. 
writing  annexed  to  the  affidavits  in  support  of  the  rule, 

^  ^  The  King 

and  incurred  by  Matthew  Gawthorp  in  and  about  an  in-  against 

The  Justices  of 

quest  holden  for  assessing  damages  under  stat.  3  &  4  ^.4.     the  City  of 
c.  Ixii.  (local  and  personal,  public)  {a).    It  appeared 

that 


(a)  For  improving  and  enlarging  the  market  places  within  the  city  of 
York,  &c.,  and  for  amending  an  act  of  his  late  Majesty,  for  paving,  light- 
ing, watching,  and  improving  the  said  city ;  and  other  purposes. 

Sects.  1,  2,  3,  and  4.  provide  for  the  election  of  certain  trustees. 

Sect.  23.  gives  power  to  the  trustees  to  purchase  the  messuages  &c. 
mentioned  in  the  first  schedule  to  the  act  (including  those  of  Gawthorpe), 
for  the  purposes  of  the  act. 

Sect.  28.  enacts,  that  if  any  bodies  politic  &c.,  corporations  &c., 
tenants  for  life  &c,,  or  any  other  persons  or  person,  proprietors  of,  or 
interested  in  any  messuages  &c.,  mentioned  in  the  first  schedule  to  the 
act  annexed,  or  any  occupier  of  any  messuages  &c.,  sustaining  any  loss, 
injury,  or  damages,  shall,  for  the  space  of  ten  days  next  after  notice 
given  (as  by  this  section  is  directed),  neglect  or  refuse  to  treat  and  agree, 
or  shall  not  agree,  for  the  sale  of  the  said  premises,  or  by  reason  of 
absence  or  disability  shall  be  prevented  from  treating  and  agreeing,  or 
cannot  be  found  or  known,  or  shall  not  produce  a  clear  title  &c.,  the 
trustees  shall  cause  the  value  and  recompense  to  be  made  for  such  mes- 
suages &c.  to  be  enquired  into  and  ascertained  by  a  jury  &c.  which  shall 
be  summoned  and  returned  on  the  warrant  of  the  trustees  issued  to 
the  sheriffs  of  the  city,  or  sheriff  of  the  county,  and  twelve  of  whom 
shall  be  sworn  (as  by  this  clause  is  directed).  «  And  the  said  sheriffs  or 
sheriff  are  and  is  hereby  required  from  time  to  time,  as  occasion  shall  be 
or  require,  to  call  before  the  said  jury,  and  examine  upon  oath,  (which 
oath  the  said  sheriffs  or  sheriff  are  and  is  hereby  empowered  to  administer,) 
all  and  every  person  and  persons  who  shall  be  thought  necessary  and 
proper  to  be  examined  as  a  witness  or  witnesses  touching  or  concerning 
the  premises;  and  they  or  he  shall  also  order  and  cause  the  said  jury, 
or  any  three  or  more  of  them,  to  view  &c.  ;  and  the  said  jury  shall  assess 
the  damages  and  recompense  to  be  given  for  the  messuages  &c.,  to  the 
respective  owner  or  owners  and  occupier  or  occupiers  thereof,  according 
to  their  respective  interests  therein,  and  shall  give  in  their  verdict  there- 
upon," &c.,  and  the  sheriffs  or  sheriff  shall  thereupon  order  and  adjudge 
the  sum  so  assessed  to  be  paid. 

Sect.  31.  enacts,  that  in  case  any  such  jury  shall  give  a  verdict  for 
more  money  as  a  recompense  for  the  right,  interest  &c.,  of  any  person 
&c.,  in  or  to  such  messuages  &c.,  or  for  any  such  damage  &c.  as  afore- 

VOL.  I.  3  1  said, 
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1834?.      that  the  trustees  under  the  act,  requiring  a  messuage 
The  King  hereditaments  belonging  to  Gawthorp,  oflPered  him 

against      680/.  for  the  purchase,  which  offer  he  declined  :  and 

The  Justices  of 

the  City  of  a  jury,  summoned  under  the  provisions  of  the  act, 
assessed  the  damages  and  recompense  at  720/.  GaW' 
thorp's  attorney  then  made  out  a  bill  against  him  as 
in  the  case  of  a  common  trial  (which  was  the  paper 
annexed  to  the  affidavits),  containing  charges  for  at- 


YoRK. 


said,  than  shall  have  been  ofFered  by  the  said  trustees  before  the  summon- 
ing or  returning  of  such  jury,  "  then  the  costs  and  expenses  of  such 
notice  or  notices,  precept  or  precepts,  and  of  summoning  and  returning 
such  jury  and  witnesses,  and  also  of  the  said  inquest,  (such  costs  and  ex- 
penses to  be  settled  and  allowed  by  any  justice  of  the  peace  for  the  said 
city  not  being  one  of  the  said  trustees,  and  not  a  person  interested,)  shall 
be  borne  and  paid  by  the  said  trustees  out  of  the  money  arising  by  virtue 
of  this  act,  and  shall  and  may  be  recovered  by  the  person  or  persons 
entitled  thereto  by  distress  and  sale  of  the  goods  and  chattels  of  the 
said  trustees  or  of  their  treasurer,"  (unless  otherwise  defrayed  by  such 
treasurer,  as  the  clause  points  out),  under  a  warrant  to  be  issued  &c. ; 
but  if  any  such  jury  shall  give  a  verdict  for  no  more  or  for  less  than  shall 
have  been  ofFered  as  aforesaid  by  the  trustees,  "  then  one  moiety  of  the 
costs  and  expenses  aforesaid  shall  be  borne  and  paid  by  the  person  or 
persons,  bodies  politic  or  corporate,  with  whom  the  said  trustees  shall 
have  had  any  controversy  or  dispute,  and  shall  be  recovered  in  the  same 
manner  as  any  penalties  or  forfeitures  are  hereinafter  directed  to  be  re- 
covered, and  the  other  moiety  thereof  shall  be  borne  and  paid  by  the  said 
trustees  out  of  the  money  arising  as  aforesaid,  and  be  recovered  by  dis- 
tress and  sale  in  manner  aforesaid  ;  but  in  cases  where  parties,  by  reason 
of  absence  or  disability,  shall  have  been  prevented  from  treating  and 
agreeing,  such  costs  and  expenses  shall  be  paid  and  borne  by  the  said 
trustees  out  of  the  money  arising  by  virtue  of  this  act,  and  by  distress  and 
sale  in  manner  aforesaid." 

Sect.  42.  provides  for  sale  of  any  purchased  messuages  &c.  found 
unnecessary. 

Sect.  43.,  after  providing  that,  before  such  sale,  they  shall  be  ofFered 
to  the  parties  from  whom  they  were  purchased,  and  that,  if  such  person 
shall  be  desirous  of  purchasing  them,  but  shall  not  agree  with  the  trustees 
as  to  the  terms,  the  price  shall  be  assessed  by  a  jury,  as  before,  enacts  that 
"  the  expense  of  hearing  and  determining  such  difference  shall  be  borne 
and  paid  in  like  manner  as  by  this  act  is  directed  with  respect  to  such 
purchases  made  by  the  said  trustees,  mutatis  mutandis." 

tendances, 
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tendances,  conferences,  brief,  &c.,  and  an  item  as  fol-  1834<. 
lows :  —  "  January  22d.    Attending  this  day  at  the  ^  ^ 

Guildhall  all  day,  when  case  heard,  and  compensation  agaimi 

The  Justices  of 

fixed  at  720/.  —  3/.  3^.  Paid  the  following  witnesses  the  City  of 
for  their  attendance  and  loss  of  time  in  surveying, 
measuring,  and  valuing  the  property  in  question,  and  in 
attending  as  witnesses  at  the  inquest."  The  names  of 
the  witnesses,  and  sums  paid,  were  then  added.  Ap- 
plication was  made  to  a  single  justice  of  the  city  to 
settle  and  allow  the  costs  contained  in  this  bill ;  but  the 
justice,  conceiving  that  the  statute  did  not  authorise  the 
allowance  of  the  costs,  refused  the  application. 

Sir  James  Scarlett  and  Alexander  now  shewed  cause. 
The  costs  of  the  inquest  mentioned  in  the  act  are  only 
the  costs  of  the  sheriff  and  the  jury;  part  of  the  other 
expenses  specified  in  the  act  are  expenses  with  which 
the  sheriff'  has  nothing  to  do :  but  the  words,  taken  all 
together,  including  the  costs  of  the  inquest,  will  cover 
the  whole  expenses  connected  with  the  sheriff",  and  were 
obviously  not  intended  to  comprehend  more.  If  the  ex- 
penses of  surveyors,  witnesses,  and  brief,  which  are  now 
claimed,  were  meant  to  be  comprehended  in  this  clause, 
that  intention  might  easily  have  been  expressed ;  but 
the  legislature,  having  distinctly  specified  particular  ex- 
penses, must  be  understood  to  have  excluded  all  others. 
\Ijittledale  J.  The  statute  of  Gloucester  {a)  gives  only 
"  the  costs  of  the  writ  purchased  yet  these  words  ex- 
tend to  all  the  legal  costs  of  the  suit  (^).]  Acts  of  par- 
liament were  very  shortly  engrossed  at  the  time  when 
that  statute  was  made:  and,  if  it  had  specified  a  par- 
ticular part  of  the  costs,  the  words  would  probably  not 

(a)  6  Ed.  L  c.  1.  s.  2.  (6)  See  2  Iml.  288.  (11). 
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1834.      have  been  held  to  include  the  costs  not  specified.  In 
'      Cone  V.  Botvles  (a),  it  is  laid  down  that  all  statutes  that 

The  King        ^  ^  ' 

against       give  costs  are  to  be  taken  strictly ;  and  there  is  a  dictum 

The  Justices  of  m      '  ^ 

the  City  of    to  the  Same  eiiect  m  Rex  v.  Glasfonbt/  {b). 

The  clause  now  in  question  provides  that,  if  a  jury  give 
a  verdict  for  less  money  than  has  been  offered,  each 
party  is  to  bear  a  moiety  of  the  "  expenses  aforesaid." 
That  may  reasonably  apply  to  such  expenses  as  are  in- 
curred by  the  parties  in  common,  as  those  of  the  sheriff 
and  jury,  but  not  to  costs  which  the  respective  parties 
have  incurred  on  their  separate  accounts,  as  those  of 
their  own  counsel  and  witnesses ;  for  it  cannot  be  sup- 
posed that  the  whole  expenses  of  the  two  parties  are  to 
be  added  together,  and  each  party  to  pay  a  half  of  the 
aggregate.  Had  the  meaning  of  the  words  "  expenses 
aforesaid"  been  so  extensive,  the  enactment  would 
certainly  have  been,  that  each  party  should  pay  his 
own.  The  costs  and  expenses  are  to  be  settled  and 
allowed  by  a  justice  of  peace  for  the  city :  but  a  justice 
would  be  a  very  unfit  person  to  tax  an  attorney's  full 
bill.  The  words  "  such  costs  and  expenses  "  are  used  in 
the  concluding  part  of  sect.  31.,  with  reference  to  the 
case  where  parties  are  prevented  by  absence  or  disability 
from  treating  and  agreeing ;  yet,  there,  it  is  not  likely  to 
have  been  contemplated  that  the  expenses  now  in  ques- 
tion would  arise. 

Cress^ell,  in  support  of  the  rule.  This  is  a  statute 
enabling  parties  to  take  property,  for  certain  purposes, 
against  the  will  of  the  owner;  and  the  language  of  it 
(which  is,  in  fact,  their  own)  ought  therefore  to  be  con- 
strued strictly  against  such  parties.    The  owner  is  en- 

(ot)  1  Salk,  205.      ^  (6)  Cas.  Temp,  Hard.  357. 

titled 
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titled  to  a  full  compensation  from  them.    They  make  an  1834«. 
offer,  which  is  rejected  ;  a  jury  decides  that  the  offer  is  •pJ^T'king 
inadequate:  they  are  then  in  the  situation  of  a  party  to  agaimt 

^  ...  The  Justices  of 

a  cause,  who  has  had  a  verdict  against  him.  If  the  costs  the  City  of 
now  claimed  be  not  included  in  the  proviso,  the  enact- 
ment, that  the  costs  shall  be  recovered  from  the  trustees 
"  by  the  person  or  persons  entitled  thereto,"  is  without 
meaning;  for  then  no  person,  besides  the  sheriff,  can 
have  any  claim  upon  the  trustees.  In  Itex  v.  Glastonh/  (a). 
Lord  Hardwicke  thought  that  if  any  costs  were  reco- 
verable, all  would  be  so ;  and  it  may  perhaps  be  true 
that,  as  said  in  Cone  v.  Bowles  (Z»),  the  question,  whether 
costs  be  or  be  not  recoverable  at  all  under  a  statute,  is 
to  be  decided  on  a  strict  interpretation  of  the  statute ; 
but  it  does  not  follow  that  the  same  strictness  is  to  be 
used  in  determining  the  extent  to  which,  if  recoverable, 
they  are  to  be  allowed.  Costs  of  a  trial  are  considered 
to  include  costs  of  witnesses  and  counsel ;  so  are  costs  of 
a  reference  :  the  costs  of  the  inquest  must  mean  as  much. 
Then,  as  to  the  proviso  that,  in  a  particular  event,  each 
party  shall  pay  half  the  costs  :  in  the  first  place,  the 
meaning  probably  is,  that  each  shall  pay  his  own  costs, 
which  construction  would  be  put  on  an  award  that  each 
party  should  pay  a  moiety  of  the  costs  of  a  reference;  and, 
secondly,  even  if  this  be  not  so,  the  legislature  may  have 
considered  the  whole  proceeding  to  be  an  enquiry  into 
the  truth,  made  in  common  by  both  parties,  and  there- 
fore to  be  paid  for  by  a  single  party,  on  one  event,  or  in 
equal  shares,  on  another.  With  respect  to  the  difficulty 
of  taxation,  a  single  justice  can  have  the  bill  taxed 
by  competent  persons :  the  justices  at  quarter  sessions 

(a)  Cas.  Temp.  Hard.  356.  (6)  1  Salk,  205. 
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1834.      have  the  costs  on  appeals  taxed  by  their  officer;  and 
The  King     the  judges  of  the  superior  courts,  though  in  form  they 
against      allow  the  amount  of  the  costs,  entrust  the  actual  taxation 

The  Justices  of 

the  City  of  to  the  officcr  of  the  court.  In  the  forty-third  section, 
where  reference  is  made  to  the  thirty-first,  the  expression 
is,  "  the  expense  of  hearing  and  determining." 

Lord  Denman  C.  J-  The  dictum  in  Cone  v.  Bowles  (a) 
is  hardly  consistent  with  the  principle  upon  which  the 
statute  of  Gloucester  has  been  interpreted.  It  appears 
to  me,  that  the  statute  now  before  us  should  be  liberally 
construed :  the  trustees  should  pay  this  price  for  the 
great  power  which  is  given  to  them.  The  words  are 
these  [his  Lordship  here  read  the  first  part  of  the 
thirty-first  section].  Now  the  words  "  also  of  the  said 
inquest"  must  mean  something  besides  that  denoted  by 
the  preceding  words;  and  I  cannot  draw  any  hne:  I 
think  they  must  mean  all  costs  whatsoever :  it  is  like  the 
case  of  a  trial,  where  one  party  obtains  a  verdict.  There 
are  certainly  later  parts  in  this  section  which  appear  to 
be  rather  inconsistent  with  the  earlier  part ;  but  I  do 
not  think  that  we  are  bound  to  reconcile  them :  and  at 
any  rate  they  have  no  distinct  bearing  upon  the  present 
question.  The  costs,  therefore,  of  the  brief  and  wit- 
nesses are  to  be  allowed,  but  not  costs  of  surveyors. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  The 
twenty-eighth  section  describes  the  inquest  to  be  held, 
and  points  out  what  is  to  be  done.  All  the  expenses 
incidental  to  this  proceeding  appear  to  me  to  be  costs 
of  inquest ;  as  would  be  the  case  with  costs  of  an  in- 


(a)  1  Salk.  205. 
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quisition  or  trial.     With  respect  to  the  forty-third  1834. 
section,  it  seems  to  me  rather  to  make  against  the  an-     ,  " 

°  Ihe  Kino 

plication,  for  it  provides  expressly  for  the  expenses  of  against 

The  Justices  of 

the  hearing  and  determining.  the  City  of 


YOR 


K. 


Taunton  J.  Our  decision  in  this  case  will  not  affect 
the  decision  as  to  costs  in  other  cases.  At  common 
law  no  costs  were  recoverable ;  then  they  were  given  by 
the  statute  of  Gloucester  («),  in  cases  where  damages 
should  be  recoverable,  either  by  that  statute  or  other- 
wise (b).  No  costs  are  recoverable  except  by  statute. 
The  words  here  are,  costs  "  of  the  said  inquest."  This 
must  be  intended  to  include  all  the  costs  of  the  trial, 
like  the  costs  of  a  reference.  With  respect  to  the  costs 
of  surveyors,  I  should  pause  before  saying  that  costs 
are  to  be  allowed  for  them,  qua  surveyors ;  but  if  they 
have  been  witnesses,  they  will  be  on  the  same  footing 
as  others. 

Williams  J.  concurred. 

Rule  absolute,  for  a  mandamus  to  allow 
the  costs  and  expenses  incurred  by 
M.  G.  in  and  about  the  inquest. 

(a)  6  Ed.l.  c.l.  s.  2.  (6)  See  2  Inst.  289.  (13). 
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juneiul'  ^^^^  «^«m5iJ  Fowler,  Meynell,  Golds- 

BROUGH,  and  Appleton. 


Two  surveyors    J  J/ JQ  HTM  AN  had  obtained  a  rule  in  Easter  term 

of  the  highways 

included  in  last,  Calling  upon  two  justices  of  the  peace  for 

their  accounts  ^  ^ 

certain  ex-       the  North  Riding  of  Yorkshire,  and  two  surveyors  of 

penses  incurred    ,      ,  .  , 

in  supporting  the  highways  of  the  township  of  Kirkleavington  in  the 
ment^of  oiJe  of  Same  riding,  to  shew  cause  why  a  certiorari  should  not 
surveyor  fori  removc  into  this  Court  an  order  made  by  the 

previous  year,    g^j^j  justices,  allowinff  the  accounts  of  the  said  surveyors 

against  an  ap-  j  '  o  j 

peal  to  the       for  the  year  ending  the  15th  of  October  1833,  and  also 

quarter  ses-  "  ^ 

sions ;  which     to  remove  the  said  accounts  and  certain  attornies'  and 

appeal  was  dis- 
charged; and    and  other  bills,  which  were  referred  to  generally  in  the 

also  expenses  in  i  p     i  •  i     i  i  i  • 

opposing  a  rule  accounts,  but  ot  which  the  amounts  only  were  tnerem 

to'^removeTnto  mentioned,  without  the  items  of  which  they  consisted. 

KLg's^Bench  appeared  by  the  affidavits,  that  the  accounts  of  the 

their  accounts,  disbursements  contained  twenty-four  items,  amounting 

as  surveyors,  *^ 

for  a  previous    to  165^.  85.  7d,,  and  that  of  these  there  w^ere  five  items, 

year,  which 

rule  was         amounting  together  to  100/.  155.  6^d,,  for  law  expenses 

discharged.  i   i        i  -n»  p  i 

These  expenses  incurred  by  the  surveyors.     Part  of  these  expenses 

had  not  been  .  i  •      i  n     t  i  i 

agreed  to  by      Were  incurred  in  derendmg  an  appeal  to  the  quarter 

the  inhabitants,  .  -/.^u  c  \i.  ^ 

nor  allowed  by  sessions  agamst  the  appointment  or  one  of  the  present 
they  wTre^^^"*^^  defendants  as  surveyor  for  a  preceding  year,  which 
charged  in  the   appeal  was  discharged ;  and  the  rest  in  opposing  a  rule 

accounts.  The  *  . 

accounts  being  for  q,  certiorari  to  remove  into  the  Court  of  King's  Bench 

submitted  to  a 

meeting  of  the  the  accounts  for  a  previous  year  of  the  same  surveyor 

inhabitants,  the 
items  referring 

to  these  expenses  were  objected  to.  The  accounts  were  duly  taken  to  a  single  justice,  who 
postponed  the  allowance  to  the  special  sessions,  at  which  the  accounts  were  allowed.  The 
items  were  objected  to  both  before  the  single  justice  and  at  the  special  sessions :  Held, 
that  the  special  sessions  had  jurisdiction,  under  stat.  13  3.  c.  78.  s.  48.,  to  allow  the  ac- 
counts; and  that  therefore,  by  the  eighty-first  section  of  the  same  statute,  the  order  of 
allowance  could  not  be  removed  by  certiorari. 

and 
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and  another  of  the  present  defendants,  being  then  the 
two  surveyors ;  which  rule  was  finally  discharged. 
There  had  been  no  agreement  of  the  inhabitants  of  the 
township  to  the  incurring  of  these  expenses  before  or  after 
they  had  been  incurred,  nor  were  they  allowed  by  any 
justice  of  the  peace,  except  as  hereafter  mentioned.  The 
whole  accounts  of  the  year  ending  the  15th  of  October 
1833  were  produced  at  a  meeting  of  the  township, 
when  the  first  items  before  mentioned  were  objected  to. 
The  accounts  were  afterwards  duly  taken  to  a  single 
justice,  before  whom  the  same  objections  were  made. 
The  justice  postponed  the  allowance  to  the  special 
sessions,  at  which  the  same  objection  was  made,  and  the 
special  sessions  allowed  the  whole  accounts. 

Alexander  now  shewed  cause.  The  eighty-first  section 
of  the  statute  13  G.  3.  c,  78.  provides  that  no  proceed- 
ings had  or  taken  in  pursuance  of  that  act  shall  be  re- 
moved by  certiorari.  The  forty-eighth  section  directs 
that  the  surveyor  shall  keep  books,  and  enter  in  them 
accounts  of  monies  received  and  paid ;  that  he  shall  pro- 
duce them  at  a  vestry  or  other  public  meeting  held  for 
that  purpose,  for  the  inspection  of  the  inhabitants ;  and 
that  he  shall  afterwards  lay  them  before  a  justice,  who 
may  allow  them,  or  postpone  the  allowance  to  the  special 
sessions  ;  at  which  they  are  to  be  allowed  or  disallowed. 
All  this  has  been  done ;  and  the  accounts  having  been 
regularly  allowed  at  special  sessions,  the  order  of  allow- 
ance is  a  proceeding  had  and  taken  in  pursuance  of  the 
act,  and,  therefore,  not  removable  by  certiorari.  In  Rex 
v.  The  Justices  of  St,  Albans  (fz),  the  Court  refused  to 


1834. 


The  King 
against 
Fowler. 


(a)  SB.  ^  C.  698. 


grant 
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grant  a  certiorari  to  remove  an  appointment  of  surveyors 
under  the  same  act.    Even  if  it  be  admitted  that  the 
justices  have  acted  informally,  it  will  not  follow  that  the 
certiorari  can  be  granted ;  Rex  v.  Casson  («).    A  cer- 
tiorari was  granted  in  Bex'  v.  The  Justices  of  the  West 
Riding  of  Yorhshh^e  {b\  removing  an  order  made  by  the 
quarter  sessions  respecting  the  allowance  of  a  surveyor's 
accounts ;  but  that  was  on  the  ground  that  the  quarter 
sessions  had  no  jurisdiction  under  the  act.    The  same 
observation  is  applicable  to  Rex  v.  Mitchell  {c).    In  Rex 
V.  The  Justices  of  Somersetshire  {d),  a  surveyor's  accounts 
were  removed  by  certiorari  from  the  special  sessions  ; 
but,  in  that  case,  the  special  sessions  had  acted  without 
authority,  inasmuch  as  the  accounts  had  been  carried 
to  the  special  sessions  in  the  first  instance,  without 
having  been  submitted,  as  the  act  directs,  to  a  single 
magistrate.    Upon  a  similar  principle,  a  certiorari  was 
allowed  in  the  Anonymous  case,  reported  in  a  note  to  the 
preceding  case  {e).    The  decision  upon  3  &  4  W,S^M. 
c,  12.  5.  23.,  in  Rex  v.  The  Justices  of  Derbyshire  (g),  is 
to  be  explained  in  the  same  way :  there  the  certiorari 
was  granted  to  remove  an  order  from  the  quarter  ses- 
sions, on  the  ground  that  the  Court  had  no  jurisdiction 
at  all,  the  statute  merely  giving  power  to  the  special 
sessions.    In  Rex  v.  The  Justices  of  the  North  Riding  of 
Yorkshire  {h\  the  surveyor  had  taken  the  accounts,  without 
the  assessments,  before  the  single  magistrate ;  and  the 
Court  accordingly  held  that  his  reference  of  the  accounts 
to  the  special  sessions  gave  them  no  jurisdiction.    It  is 


(a)  3D.  ^  R.  36. 

(c)  5  T.  R.  701. 

(e)  5  5.  ^  C.  818.  note  (a). 

(A)  6  5.  ^  C.  152. 


(6)  5  T.  R.  629. 

(d)  5B.  4;  C.816. 

(g)  2  Zrf.  Kenyons  Notes,  299. 


true 
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true  that,  in  some  cases,  specified  in  the  sixty-sixth  sec- 
tion, certain  steps  are  necessary  before  the  surveyor  is 
entitled  to  incur  expense.  Those  cases  are,  prosecutions 
for  non-repair  of  a  highway,  or  for  nuisance  upon  a 
highway,  and  defences  of  indictments  against  the  parish. 
But  it  cannot  be  supposed  that  in  all  other  cases  he  is 
precluded  from  claiming  expenses  actually  and  bona  fide 
incurred  in  the  discharge  of  his  public  duties.  The 
legislature  clearly  intended  to  trust  the  magistrate  with 
the  discretion  as  to  the  propriety  of  charges,  and  as  to 
their  necessary  connection  with  the  surveyor's  duty. 
\Taunton  J.  The  surveyor  certainly  might  have  to  de- 
fend himself  at  law  in  a  case  in  which  the  parish  were 
the  real  parties,  —  in  a  mandamus,  for  instance.  If  the 
narrow  construction  were  to  prevail,  he  could  not  have 
this  expense  allowed.  Lord  Denman  C.  J.  Or  he 
might  be  sued  for  taking  gravel,  which  he  is  allowed  to 
do,  and  may  be  under  the  necessity  of  doing  {a),  ] 

WigJitman  and  S.  Temple,  in  support  of  the  rule.  The 
forty-eighth  section  specifies  several  expenses  with  which 
the  surveyor  may  credit  himself  in  his  accounts ;  and 
these  do  not  include  law  expenses.  The  sixty-sixth 
section,  it  is  true,  does  enable  the  surveyor  to  charge 
in  his  accounts  certain  law  expenses;  but  these  are 
confined  to  prosecutions  for  not  repairing  highways, 
or  for  nuisances  on  the  highways,  and  to  the  defence  of 
indictments  against  the  parish  &c. ;  and  the  expenses 
to  be  allowed  are  only  the  reasonable  expenses  incurred 
after  the  prosecution  or  defence  shall  have  been  agreed 
upon  by  the  inhabitants  at  a  vestry  or  public  meeting, 

(a)  Sect.  29. 

or 


1834. 


The  King 

against 
Fowler. 


Fowler, 
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1834.  or  allowed  by  a  justice  of  the  peace  within  the  limit 
where  the  highway  lies.    [Lord  Denman  C.  J.    Is  that 

The  King  &       J  l 

against  the  sort  of  expressum  which  facit  cessare  taciturn  ?  Does 
it  follow  that  the  surveyor  is  to  be  allowed  no  other 
expenses  which  he  has  incurred  in  the  course  of  his 
duty?  The  forty-eighth  section  does  not  profess  to 
specify  all  the  expenses  which  are  to  be  allowed.]  In 
the  thirtieth  section,  there  is  a  specification  of  expenses 
which  the  surveyor,  by  proceeding  in  a  particular  man- 
ner, is  enabled  to  defray;  if  he  had  a  general  power 
of  laying  out  money,  this  clause  would  be  unnecessary. 
Unless  the  surveyor  be  empowered  by  the  act  to 
charge  the  items  objected  to,  they  ought  not  to  be  in  the 
accounts  at  all :  and  then  the  special  sessions  have  no 
jurisdiction;  which  satisfies  the  test  contended  for  on  the 
other  side.  In  Rex  v.  Bird  («),  the  Court  held  that, 
under  the  general  powers  of  stat.  1 8  G.  3.  c.  1 9.  s,  4?., 
the  overseers  could  not  pay  a  constable  the  expenses 
of  prosecuting  for  an  assault  committed  upon  him  in  the 
execution  of  his  duty.  The  jurisdiction  of  magistrates 
should  be  construed  strictly ;  otherwise  items  over  which, 
they  have  no  jurisdiction  may  be  protected  by  associat- 
ing them  with  items  which  are  within  their  authority; 
as,  for  instance,  if  a  surveyor  were  to  credit  himself^ 
together  with  proper  charges,  with  the  expenses  of  an 
action  for  a  libel  upon  him  in  his  character  of  surveyor. 
[Williams  Supposing  it  to  be  shewn  that  the  ma- 
gistrate has  jurisdiction  over  nineteen  out  of  twenty 
items,  but  not  over  the  twentieth  ?  Do  you  say  that  that 
would  prevent  the  certiorari  from  being  taken  away?] 

(fl)  ^B.^  Aid.  522. 

In 
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In  Hex  V.  Saunders  (a),  an  indictment  was  removed  by 
certiorari  into  the  Court  of  King's  Bench,  which  con- 
tained counts  on  a  conspiracy  at  common  law,  together 
with  counts  on  stat.  30  G.2.  c.  24.,  although  the  twentieth 
section  of  that  statute  enacts  that  no  certiorari  shall  be 
granted  to  remove  any  indictment,  conviction,  or  other 
proceedings  had  thereon  in  pursuance  of  the  act.  On  the 
same  principle,  if  an  allowance  include  items  not  within 
the  jurisdiction  of  the  special  sessions,  the  certiorari 
must  be  granted,  although  other  items  be  within  the  ju- 
risdiction. The  jurisdiction  might,  perhaps,  extend  to  a 
case  where  the  expenses  were  incurred  in  consequence 
of  an  act  which  the  surveyor  was  legally  bound  to  perform 
for  the  parish :  but  that  is  not  so  here. 

Lord  Denman  C.  J.  On  the  whole,  I  think  that 
the  magistrates  had  jurisdiction  in  this  case,  that  the 
proceedings,  therefore,  were  had  in  pursuance  of  the 
act,  and  that,  consequently,  they  cannot  be  removed 
by  certiorari.  I  was,  indeed,  much  struck  with  the  lan- 
guage of  Lord  Chief  Justice  Abbott,  respecting  the 
statute  30  G.  2.  c,  24.  (b)  But  here  the  law  expenses 
appear  to  have  been  incurred  bon^  fide ;  and  the  statute 
certainly  intended  the  magistrates  to  exercise  a  dis- 
cretion. 

LiTTLEDALE  J.  It  appears  to  me,  also,  that  the  ma- 
gistrates had  jurisdiction,  and  that,  consequently,  the  cer- 
tiorari is  taken  away.  The  forty-eighth  section  of  13  G.  3. 
c.  78.  directs  that  the  surveyor  shall  enter  an  account  to 
whom  and  on  what  occasions  he  shall  have  paid  or  applied 


1834. 


The  KiKo 

against 
Fowler. 


(a)  5D.  4;  R.  611. 


(6)  Rex  V.  Saunders,  5  D.  ^  R.  612, 

the 
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the  money  which  shall  have  come  into  his  hands.  Now, 
law  expenses  are  such  payments.  Then  it  is  urged  that 
the  sixty-sixth  section  directs  that  the  opinion  of  the  in- 
habitants shall  be  taken  before  the  surveyor  shall  incur 
any  expenses  in  certain  prosecutions  or  defences ;  in 
which  case  only,  such  expenses  are  to  be  allowed  to  him ; 
and  that,  therefore,  he  cannot  properly  incur  any  other 
law  expenses.  But  it  seems  to  me  that  there  must  be 
many  other  cases  in  which  the  surveyor  is  forced  to 
incur  law  expenses,  and  that  it  would  be  very  hard  if  he 
were  not  to  be  allowed  such  expenses,  when  the  magis- 
trates think  such  allowance  proper  :  and  this  appears  to 
me  to  be  such  a  case. 

Taunton  J.  The  forty-eighth  section  gives  power, 
in  the  first  instance,  to  the  single  justice  to  allow  the 
surveyors'  account;  and,  in  the  event  of  his  not  being 
satisfied,  the  special  sessions  are  to  allow  or  disallow. 
Had  the  special  sessions  jurisdiction  to  allow  the  items 
in  question  here  ?  If  they  had,  the  certiorari  is  taken 
away :  and  it  does  not  follow  from  their  having  used  their 
discretion  erroneously  (supposing  them  to  have  done  so) 
that  they  have  acted  without  jurisdiction :  if  we  thought 
them  wrong,  we  should  only  differ  from  their  conclusion. 
It  did  strike  me  forcibly,  at  first,  that  the  sixty-sixth 
section  appeared  to  confine  the  allowance  of  law  expenses, 
and  consequently  the  jurisdiction,  to  particular  instances ; 
but,  on  consideration,  I  think  that  construction  much  too 
narrow.  I  cannot  say  that,  if  the  surveyor  has  incurred 
the  expenses  bona  fide,  he  has  been  wrong  in  so  doing ; 
and  that  being  so,  the  sixty-sixth  section  may  be  left  out 
of  consideration.    I  am  therefore  of  opinion,  that  the 

justices 
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The  King 
against 
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justices  had  a  jurisdiction,  and  that  the  certiorari  is  con-  1834. 
sequently  taken  away. 


Williams  J.  I  am  of  the  same  opinion.  In  support 
of  the  rule,  counsel  were  driven  to  contend  that,  even 
supposing  the  justices  to  have  jurisdiction  over  the  bulk 
of  the  account,  a  single  item  in  that  account,  as  to 
which  they  had  no  jurisdiction,  would  prevent  the  allow- 
ance from  being  a  proceeding  under  the  act,  and  ex- 
clude the  operation  of  the  clause  which  takes  away  the 
certiorari ;  and  a  case  was  cited  in  answer  to  my  enquiry 
on  this  point.  Still  the  question  would  remain,  whether 
or  not  the  item  was  shewn  to  be  out  of  the  jurisdiction. 
As  to  this,  I  own  I  have  some  doubts ;  but  it  seems  to 
me  too  much  to  say  that  the  justices  have  no  jurisdiction 
at  all. 

Rule  discharged. 


The  King 

against 
Fowler. 


In  the  Matter  of  Elmy  and  Sawyer.  ^^S, 

ON  the  motion  of  Piatt,  a  writ  of  habeas  corpus  was  A  party  con- 
victed in  a 

issued  in  this  term,  directed  to  the  keeper  of  the  penalty  under 
gaol  of  Ipswich,  commanding  him  to  have  the  bodies  of  smuggling 
Samuel  Elmi/  and  James  Sawyer  before  the  Court,  to  un-  cf^.),  was* 

committed  to 

gaol  by  warrant  of  the  convicting  justices,  till  he  should  pay  the  forfeiture.  The  act  (s.  90.) 
empowers  justices  to  amend  any  such  conviction  or  warrant  of  commitment,  whether  before 
or  after  conviction.  Four  days  after  the  committal,  the  warrant  (which  was  defective  in 
point  of  law)  was  withdrawn  from  the  gaoler's  possession,  and  another  substituted;  it  did 
not  appear  by  whom.  The  second  warrant  was  of  the  same  date,  and  signed  and  sealed  by 
the  same  justices  as  the  first,  and  did  not  materially  vary  from  it,  except  that  in  the 
recital  of  the  conviction  certain  cordage  was  said  to  be  adapted  for  "  slinging"  casks,  in- 
stead of  "  slinging  or  sinkings"  and  the  name  of  the  place  at  which  the  party  was  said  to 
have  been  detained  for  his  offence,  was  altered.  The  above  facts,  and  copies  of  the  war- 
rants, being  returned  on  certiorari  and  habeas  corpus : 

Held,  that  the  Court  could  not  presume,  either  from  the  facts  returned,  or  from  the 
warrants,  that  the  second  warrant  was  substituted  by  the  justices,  as  an  amendment  of  the 
first,  in  pursuance  of  the  authority  given  them  by  the  act.    The  prisoner  was  discharged. 


dergo, 
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1834.      dergo,  &c.;  and  a  certiorari  was  at  the  same  time  issued 
to  Francis  Robinson  and  James  Woolmer.  Esquires,  two 

In  the  Matter  of         ^  '       ^  ' 

Elmy  and    justices  for  the  borough  of  Durmich^  in  the  county  of 

Sawyer.        ci  m  n  •  i  • 

mffolk^  to  remove  mto  this  court  ^11  examinations,  in- 
formations, depositions,  and  convictions  made  and  taken 
before  them  or  either  of  them  touching  the  commitment 
of  the  said  JEilmy  and  Sawt/er  on  a  charge  of  smuggling. 
The  rule  for  a  certiorari  was  grounded  upon  an  affi- 
davit made,  pursuant  to  stat.  3  &  4  W.  4f.  c.  53.  s.  90., 
(under  which  act  the  conviction  took  place,)  by  Elmi/ 
and  Sawi/er,  and  their  attorney,  stating  several  objec- 
tions to  the  conviction  and  other  proceedings  before 
the  justices ;  pointing  out  certain  defects  in  the  warrants 
by  which  the  defendants  were  originally  committed ;  and 
alleging  that  the  justices  had  withdrawn  the  first  two 
warrants  and  made  and  executed  in  their  place  entirely 
new  ones,  which  they  had  no  right  to  do.  The 
gaoler  made  the  following  return :  —  I,  Samuel  John- 
son &c.,  do  certify,  &c.,  "  that  before  the  coming  to 
me  of  the  annexed  writ  of  habeas  corpus,  to  wit,  on 
Sunday,  the  18th  day  of  May  1834,  James  Sawyer,  one  of 
the  persons  in  the  said  writ  named,  was  delivered  into 
my  custody  at  the  said  gaol,  under  and  by  virtue  of  a 
certain  warrant  of  commitment,  bearing  date  the  17th 
day  of  the  said  month  of  May,  under  the  hands  and  seals 
of  F.  It.  and  J.  W*,  Esquires,  two  of  his  Majesty's  justices 
of  the  peace  for  the  borough  of  Dunwich,  in  the  county 
of  Suffolk ;  which  said  warrant  of  commitment  is  in  the 
words  following;  (that  is  to  say,)" — The  warrant  was  then 
set  out,  addressed  to  John  Dewhlack,  an  officer  of  cus- 
toms, and  Samuel  Johnson,  the  keeper  of  the  county  gaol 
at  Ipswich,  setting  out  at  length  the  conviction  of  Sawyer 
by  the  above-mentioned  justices  of  an  offi^nce  against  an 

act 
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act  of  parliament  relating  to  the  customs,  and  that  he  1834. 
was  adjudged  to  have  forfeited  for  his  said  offence  100/., 

^     ^  In  the  Matter 

which  sum  had  not  been  paid ;  and  the  warrant  required     Elmy  and 

Sawyer. 

the  officer  of  customs  to  whom  it  was  directed,  to  convey 
the  said  Sawyer  to  the  county  gaol  at  Ipswich  and  deliver 
him  to  the  gaoler,  and  the  gaoler  to  receive  and  keep 
him  until  he  should  pay  the  forfeiture.  The  warrant 
was  signed  and  sealed  by  the  justices,  and  bore  date  the 
17th  of  May  1834.  The  return  then  proceeded  as  fol- 
lows: —  "  And  I  the  said  Samuel  Johnson^  do  hereby  fur- 
ther certify  that  the  said  James  Sawyer  was  detained  in 
my  custody  in  the  said  gaol  under  and  by  virtue  of  the 
said  warrant  of  commitment  until  Thursday  the  22d  day 
of  the  said  month  of  May,  when  some  person  in  my  ab- 
sence came  to  the  said  gaol,  and  obtained  possession  of 
and  carried  away  the  said  warrant  of  commitment,  and 
left  at  the  said  gaol,  in  lieu  thereof,  a  certain  other 
warrant  of  commitment,  bearing  date  the  said  17th  day 
of  May,  under  the  hands  and  seals  of  the  said  justices, 
which  last  mentioned  warrant  of  commitment  is  in  the 
words  following,  that  is  to  say,  *  Borough  of  Dunwich  in 
the  county  of  Suffolk,  to  wit.  To  John  Dewhlack  an  officer 
of  customs,  and  to  Samuel  Johnson  the  gaoler  or  keeper 
of  the  gaol  at  Ipswich  in  the  county  of  Suffolk :  Whereas 
James  Sawyer,  &c. :'  "  this  warrant  then  recited  at  length 
a  conviction  of  James  Sawyer  by  the  above  justices  of  an 
offence  which  appeared  to  be  substantially  the  same  as 
that  set  forth  in  the  former  commitment,  but  the  state- 
ment was  varied  in  several  particulars  {a) :  and  it  con- 
cluded 

(a)  The  principal  alterations  were,  that  the  original  comnnitment  set  out 
the  conviction  as  charging  the  defendants  with  having  been  on  board  a 
boat  liable  to  forfeiture  for  having  on  board  cordage  adapted  for  slinging 
or  sinking  small  casks,  whereas  in  the  second  commitment  the  words,  "or 

Vol.  I.  3  K  sinking," 
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1834.  eluded  as  follows:  — "  And  whereas  we  the  said  justices 
'       '    „  did  adjudffe  that  the  said  J.  S,  had  forfeited  for  his  said 

In  the  Matter  of  *'  ^ 

ELMYaud     offence  the  sum  of  100/.,  which  said  sum  of  lOOZ.  has 
Sawyer. 

not  been  paid ;  these  are  therefore  to  require  you,"  &c. 
The  requisition  was  to  the  same  officer  and  gaoler,  and 
in  the  same  words  as  that  in  the  previous  warrant.  The 
warrant  was  signed  and  sealed  by  the  above  two  justices, 
and  bore  date  (like  the  preceding  one)  the  1 7th  of  Mai/ 
1834.  The  return  then  went  on,  —  "And  I  the  said 
Samuel  Johnson  do  hereby  further  certify,  that  from  the 
said  22d  day  of  the  said  month  of  Mai/f  the  said  James 
Sawyer  has  been  and  now  is  detained  in  my  custody  in 
the  said  gaol  under  and  by  virtue  of  the  last-mentioned 
warrant  of  commitment,  which  is  the  cause  of  the  taking 
and  detaining  of  the  said  J»  whose  body  I  have  ready 
as  by  the  annexed  writ  I  am  commanded."  The  return 
as  to  Elmy  was  in  similar  terms.  Upon  these  returns, 
and  upon  the  return  to  the  ^certiorari  of  the  several  con- 
victions and  warrants  of  commitment^  it  was  now  moved 
that  the  return  should  be  quashed  and  the  prisoners 
discharged. 

Sir  J.  Campbell^  Attorney-General,  and  Dundas 
shewed  cause  {a).  A  good  ground  of  detention  is  as- 
signed in  the  return  to  the  habeas  corpus.  The  stat. 
3  &  4  4.  c.  53.  5.  90.  enacts,  that  it  shall  be  lawful 
for  any  justice  or  justices  of  the  peace,  and  they  are 
thereby  required,  to  amend  any  information,  conviction, 

sinking,"  were  left  out  (see  Ex  parte  Pain,  5  B.  ^  C.  251.);  and  that  the 
first  commitment  stated  the  defendant  to  have  been  detained  upon  the 
charge  at  Theberton,  whereas  the  second  laid  the  detainer  at  the  borough 
of  Dunwich,  for  which  the  justices  acted. 

(a)  The  motion  as  to  Sawyer  was  'first  considered,  and  the  determination 
of  the  Court  on  that  was  taken  as  deciding  the  other  case. 

or 
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or  warrant  of  commitment  for  any  offence  under  any  1834. 
act  for  the  prevention  of  smuggling,  or  relating  to  the  j^^^j^^^^^g  ^ 
customs,  at  any  time,  whether  before  or  after  convic-  Elmy  and 
tion.  The  second  warrant  here  was  an  amended  war- 
rant, according  to  the  statute,  and  the  return  shews 
that  the  prisoner  is  detained  under  it.  [Lord  Den- 
man  C.  J.  It  will  be  objected,  that  nothing  is  shewn  to 
satisfy  the  Court  that  the  amendment  was  made,  or  the 
second  warrant  substituted  for  the  first,  by  the  authority 
of  the  justices.]  The  return  sufficiently  shews  that, 
unless,  which  will  scarcely  be  contended,  an  affidavit  is 
necessary  in  addition.  The  second  warrant  is  stated  to 
be  under  the  hands  and  seals  of  the  same  two  justices, 
and  to  have  been  left  "  in  lieu"  of  the  first.  [Lord 
Denman  C.  J.  It  states  different  facts.]  Not  in  any 
material  respect :  the  principal  amendment  is  only  for 
the  purpose  of  shewing  that  the  justices  had  jurisdiction. 
The  amendment  directed  by  the  act  may  be  made  by 
substituting  a  new  warrant :  it  cannot  be  necessary  that 
the  alterations  should  be  written  upon  the  original  paper 
or  parchment.  [Lord  Denman  C.  J.  They  might  state 
in  the  new  warrant  that  it  was  substituted  by  them  for 
the  other.]  If  they  in  fact  amend  the  original  warrant, 
under  the  authority  of  an  act  of  parliament,  there  is  no 
occasion  for  reciting  that  they  so  amend  it. 

Besides,  there  is,  in  the  present  case,  a  good  convic- 
tion returned  to  the  Court ;  and  if  it  appear,  on  motion 
to  discharge  a  party  upon  habeas  corpus,  that  there  is  a 
valid  conviction,  the  Court  will  not  interpose.  In  Rex 
V.  Taylor  {a\  it  was  said  by  the  Court  that  they  would 
not  discharge  on  a  defect  in  the  warrant  of  commitment 


(«)  ID.  ^  R.  622. 

3  K  2 


until 
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1834.      until  the  conviction  was  before  them.    Rex  v.  Hmx)^ 
kins  (a),  in  which  that  rule  was  acted  upon,  is  there 

In  tibe  Matter  of    .     ,       ,  ,  t 

Elmy  and     Cited  and  assented  to ;  and  Abbott  C.  J.  and  Bayley  J. 

Sawyer.  intimate  their  opinion,  that  if  a  legal  conviction  were 
shewn,  the  commitment  would  be  supported.  This  was 
assumed  in  Rex  v.  Rogers  (6),  where,  a  warrant  of  com- 
mitment being  objected  to,  Abbott  C.  J.  said,  "  We  are 
bound  to  presume,  until  the  contrary  is  shewn,  that 
there  has  been  a  good  conviction,  and  that  the  magis- 
trate has  done  every  thing  required  of  him  by  law." 
In  Rex  v.  Allen  (c),  where  the  justices  had  returned  to 
the  sessions  a  conviction  signed  and  sealed  by  them, 
that  conviction  was  held  to  be  the  regular  one,  though 
another  had  been  previously  signed  and  sealed  by  the 
same  justices,  and  delivered  to  the  convicted  party. 
{Littledale  J.  The  difficulty  here  is,  to  make  the  second 
warrant  a  warrant  of  commitment  at  all.  The  first  was 
withdrawn;  and  it  does  not  appear  that  the  prisoner 
was  charged  under  the  second  by  any  proper  au- 
thority.] 


Piatt  and  Palmer  contra.  The  Court  will  not,  against 
the  liberty  of  the  subject,  intend  any  thing  which  does 
not  appear  on  the  return.  The  return  states,  that  the 
defendant  was  regularly  in  custody  under  the  first  war- 
rant, but  that  that  was  withdrawn  on  the  22d  of  May, 
by  some  person  who  left  at  the  gaol,  in  lieu  thereof,  a 
certain  other  warrant  of  commitment,  which  it  then 
sets  out.  It  does  not  appear  by  that  warrant,  that  it 
related  to  the  same  person  or  same  offence.  No  person 
was  actually  given  into  the  gaoler's  charge  on  that 

(a)  Fortesc.  272.  (6)  \  D.  ^  H.  156. 

(c)  15  East,  353. 


warrant. 


Sawyer. 
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warrant*    Nothing  was  done  but  substituting  one  paper  1834. 

for  the  other.    It  cannot  be  said  that  there  is  a  con-  ^  rTTT  r 

In  the  Matter  cf 

viction  before  the  Court  to  which  the  second  warrant  Elmy  and 
relates.  It  does  not  even  appear  by  any  express  state- 
ment, whether  the  first  or  the  second  was  the  warrant 
original!}^  made.  And  supposing  this  were  otherwise, 
no  authority  has  been  cited  to  shew  that  where  a  party 
has  been  illegally  in  custody  under  a  commitment,  he 
can  be  detained  in  such  custody  by  amended  process. 


Sir  J.  Campbell,  Attorney-General,  in  reply  {a).  The 
signing  and  sealing  of  the  warrant  by  the  two  justices, 
is  a  sufficient  proof  that  they  gave  their  authority  for  its 
being  used.  It  will  not  be  intended  that  the  warrant 
was  surreptitiously  taken  from  them  and  carried  to  the 
gaoler,  they  not  having  meant  it  to  be  made  use  of  It 
is  said,  that  the  defendant  does  not  appear  to  have  been 
charged  under  the  second  warrant;  but  there  was  no 
occasion  for  any  fresh  charging.  When  the  amended 
warrant  was  delivered  to  the  gaoler  it  operated  retro- 
spectively, and  took  effect  as  from  the  time  of  the  ori- 
ginal commitment. 

Lord  Denman  C.  J.  It  appears  to  me  that  the  de- 
fendant, in  this  case,  is  not  detained  under  a  good 
warrant  of  commitment.  The  act  does,  indeed,  give 
power  to  the  justices  to  amend  any  conviction  or  war- 
rant of  commitment;  and  in  this  case  they  had  a  per- 
fect right  to  make  such  amendment,  if  an  error  was 
discovered.  But  it  ought  to  appear  by  the  return 
that  they  had  done  so,  or  there  should  have  been 

(a)  The  Attorney- General,  as  representing  the  Crown,  claimed  to  be 
heard  last. 

3  K  3  in 
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1834.  in  the  second  warrant  such  an  allusion  to  the  first  as 
,  TTT"    «  should  have  clearly  shewn,  that  the  intention  of  the 

In  the  Matter  of        ^  ''  ' 

EjLMYand    justices  was  to  commit  regularly  for  the  same  offence 

Sawyer. 

for  which  they  had  before  committed  irregularly.  It 
does  not  appear  in  this  case,  that  upon  the  conviction 
recited  in  the  second  warrant,  the  justices  did  not 
enquire  into  a  totally  new  set  of  facts,  in  which  case 
their  act  would  be  irregular,  and  not  warranted  by  the 
statute.  As  this  is  a  proceeding  which  restrains  the 
liberty  of  the  subject,  it  ought  to  appear  that  the  thing 
done  was  in  perfect  conformity  to  the  statute.  The 
party  is  therefore  entitled  to  his  discharge. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  It  ap- 
pears by  the  return,  that  the  first  warrant  was  taken 
away,  and  a  second  brought  in  lieu  of  it ;  but  nothing  is 
stated  to  show  that  the  party  was  detained  under  the 
second  by  the  authority  of  the  justices,  except  that  that 
warrant  is  under  their  hands  and  seals.  It  would  have 
been  easy  for  the  gaoler  to  make  enquiry,  and  satisfy 
himself  that  the  justices,  having  power  to  amend  their 
first  warrant,  had  in  fact  made  such  amendment;  but 
it  does  not  appear  that  he  did  so,  or  that  he  satisfied 
himself  who  the  person  was  who  brought  the  warrant. 
It  may  be  that  the  warrant  was  delivered  to  him  under 
circumstances  which  justified  him  in  detaining  the  party; 
but  that  is  not  shewn  by  the  return.  The  question  is, 
whether  the  prisoner  appears  to  have  been  detained  or 
charged  under  the  second  warrant  of  commitment ;  and 
that  document  certainly  does  not  appear  to  me  to  be 
any  authority  for  detaining  him.  I  do  not  say  that  the 
justices  ought  to  have  gone  in  their  own  persons  to  the 
gaoler,  and  made  their  alterations  on  the  original  war- 
rant, 
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rant,  or  that  they  might  not  make  a  second  on  a  new  1834. 
piece  of  parchment ;  as  to  this  I  give  no  opinion ;  but,  if 

^  ^  &  r  '        '  IntheMatterof 

they  adopted  the  latter  course,  they  might  have  con-  Elmy  and 
veyed  the  warrant  to  the  gaoler  in  such  a  way  as  to 
apprise  him  of  their  intention,  either  by  sending  it  in  a 
letter,  and  therein  stating  how  it  differed  from  the  for- 
mer warrant  (in  which  case  they  might  have  added, 
that  the  amendment  was  made  under  the  statute),  or  by 
personally  delivering  the  second  warrant  to  him  in  lieu 
of  the  first,  and  requiring  that  to  be  given  up.  Here  it 
does  not  appear  that  any  act  was  done  by  the  justices 
with  reference  to  the  second  warrant;  nor  does  the 
instrument  itself  show  that  there  was  any  amendment 
made  in  pursuance  of  the  statute.  I  do  not  mean  to 
say  that  the  warrant  is  wrong  in  itself;  but  it  is  not 
in  strictness  made  out  that  the  prisoner  is  detained 
under  it. 


Taunton  J.  I  think  there  is  no  reasonable  doubt 
upon  this  question.  Prima  facie  the  warrant  under 
which  the  party  was  received  into  custody  must  be  pre- 
sumed the  genuine  one ;  and,  to  enable  us  to  consider 
that  put  an  end  to,  the  second  warrant  ought  to  have 
been  fully  established  as  the  act  of  the  justices  who 
issued  the  first.  To  say  that  the  warrant  verifies  itself 
in  this  respect,  is  a  petitio  principii.  The  words  "  given 
under  our  hands  and  seals"  &c.  do  not  shew  that  it  was 
signed  and  sealed  by  the  justices  in  lieu  of  the  former 
warrant,  or  intended  to  operate  as  an  amendment  of  it 
in  pursuance  of  the  act.  Nor  does  it  appear  that  they 
authorized  its  being  left  with  the  gaoler  in  lieu  of  the  first. 
It  may  be  that  since  the  arrival  of  the  second  warrant, 
the  gaoler  detained  the  party  as  under  the  authority  of  that 
3  K  4  warrant: 
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1834.  warrant:  but  although  he  may  have  been  influenced  by 
"  ^  the  warrant  in  so  doinff.  the  question  still  is,  whether  the 

In  the  Matter  of  ^  &'        n  J 

ELMYand  instrument  was  legal,  and  gave  proper  authority  for  the 
detention.  For  any  thing  that  appears  on  the  return, 
the  justices  may  have  been  perfect  strangers  to  the 
second  warrant,  and  to  the  substitution  of  it  for  the 
first.  It  has  been  said  that  a  defective  warrant  of  com- 
mitment will  not  be  a  ground  of  discharge  if  the  convic- 
tion be  right;  but  I  recollect  a  case,  tried  at  Hereford  {a)^ 
where  the  action  was  for  false  imprisonment,  and  the 
party  had  been  convicted  under  one  statute,  and  com- 
mitted under  another  in  pari  materia,  and  the  Court 
held  that  the  commitment  was  not  aided  by  the  con- 
viction. And  I  am  pretty  sure  it  has  been  held  over 
and  over,  that  if  the  warrant  of  commitment  be  bad  on 
the  face  of  it,  the  imprisonment  under  it  is  wrongful. 

Williams  J.  I  am  entirely  of  the  same  opinion. 
The  return  does  not  shew  how  the  second  warrant  was 
substituted  for  the  first;  and  there  is  nothing  on  the 
instruments  themselves  to  prove  even  which  was  the 
amended  warrant,  except  that  one  is,  in  point  of  law, 
better  than  the  other. 

Lord  Denman  C.  J.  My  opinion  proceeds  entirely 
on  the  ground  that  it  is  not  shewn  that  one  warrant  was 
substituted  by  the  justices  for  the  other.  If  the  gaoler 
had  returned  that  they  had  required  him  to  consider 
the  prisoner  in  custody  under  the  second  warrant,  I 
should  have  thought  that  we  ought  to  presume  so. 


The  Court  ordered  both  prisoners  to  be  discharged. 

(a)  Probably  Rogers  v.  Joms,  By*  ^  M.  129.,  5  i?.  ^  C.  409.  -S".  C 
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1834-. 


Dickson  against  Baker.  STmh. 

ON  the  22d  of  May  1833,  a  writ  of  capias  ad  satis-  Apartyout- 

.    ,  lawed  on  civil 

faciendum  issued  against  the  defendant,  on  ajudg-  process,  after 

ment  recovered  against  him  by  the  plaintiff.    The  writ  on^hSpetitton 

was  returned  non  est  inventus.   A  writ  of  exigi  facias  was  made*\oThi^ 

issued,  returnable  on  the  2d  of  November  1833  (the  last  debtors"  Court 

proclamation  beinsj  on  the  28th  of  October  1833),  where-  adjudged  to  be 

^  ^  discharged,  is 

upon  the  defendant  was  outlawed.  On  the  6th  of  November  not  entitled  to 

a  reversal  of 

1833,  the  defendant,  being  in  custody  at  the  suit  of  other  the  outlawry, 

•        I        1-1  r  ^'    r     n  though  the 

parties,  filed  a  petition  m  the  Court  for  the  relief  of  debt  on  which 
Insolvent  Debtors.     He  included  in  his  schedule  his  foundedTe^*^ 
debt  to  the  present  plaintiff,  who  opposed  him  on  the  schedule  ^" 
hearing.  The  Court  adjudged  that  the  defendant  should 
remain  in  custody  for  eight  calendar  months  from  the 
6th  of  November  1833,  at  the  suit  of  the  present  plaintiff, 
and  be  discharged  as  to  all  other  debts.    In  Easter  term 
last,  Kelli/  obtained  a  rule,  calling  on  the  plaintiff  to 
shew  cause  why  the  outlawry  should  not  be  reversed. 

Folleft  and  Sandford  now  shewed  cause.  In  Hex  v. 
Castleman(a),  this  court  seemed  to  consider  that  the  Court 
of  Quarter  Sessions,  under  the  then  Insolvent  Act, 
5Geo,S,  41.,  might  discharge  an  insolvent  debtor, 
though  charged  with  outlawry.  The  opinion  might  be 
founded  on  the  particular  words  of  that  act.  But  in 
Beauchamp  v.  Tomkins  (b),  the  Court  of  Common  Pleas 
was  evidently  of  opinion  that  a  bankruptcy  and  certi- 


(a)  4  Burr.  2119,  2127. 


(6)  3  Taunt ,  141. 

ficate 
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ficate  were  not  of  themselves  ground  for  reversing  an 
outlawry,  and  that  error  must  be  shewn  in  law  or  fact. 
It  is  impossible  to  give  a  greater  effect  to  a  discharge 
under  an  Insolvent  Act,  unless  the  act  contain  some 
express  provision  to  that  effect :  but  there  is  none  such* 

Kelly  contra.  The  effect  of  outlawry,  as  defined  by 
Tidd  (a),  is  to  put  a  man  out  of  the  protection  of  the 
law,  to  make  him  incapable  of  suing,  and  liable  to  im- 
prisonment ;  and  to  create  a  forfeiture  of  his  goods  and 
chattels,  and  the  profits  of  his  lands.  The  object  of  the 
process  now  is,  to  obtain  payment  of  the  debt  sued  for ; 
and  the  provisions  of  the  act,  7G.  4.  c,  57.,  are  sufficient 
to  relieve  the  party  from  the  penal  consequences  of  out- 
lawry. The  46th  section  relieves  the  prisoner,  after  the 
time  of  discharge  adjudged  by  the  court,  from  all  debts 
or  sums  due  or  claimed  to  be  due,  at  the  time  of  filing  the 
petition,  to  the  persons  named  in  the  schedule :  if  dis- 
charged from  the  debt,  he  must  be  discharged  from  the 
outlawry,  which  is  only  its  civil  consequence.  And  here 
no  capias  utlagatum  had  issued,  which  distinguishes  this 
case  from  Beauchamp  v.  Tomkins,  {h)  The  50th  section 
enacts,  that  the  discharge  of  the  prisoner  shall  extend  to 
all  process  for  any  contempt  of  any  court  for  non- 
payment of  money  or  cost^,  and  all  costs  incurred  be- 
fore the  filing  of  the  schedule,  in  any  action  or  suit, 
and  the  party  entitled  to  such  costs  shall  be  deemed 
a  creditor  within  the  act.  Here,  the  filing  of  the  sche- 
dule has  been  subsequent  to  all  the  proceedings  on  the 
outlawry :  so  that,  on  the  one  hand,  the  prisoner  will 
be  relieved  from  the  debt  and  costs  on  the  6th  of  July 
next ;  and,  on  the  other,  the  plaintiff  may  claim  a  divi- 

(a)  Tidd's  Tract,  ch.  7.  p.  131.  (9th  ed.  1828.)       (6)  3  Teeunt.Ml. 

dend 


1834. 

Dickson 
against 
Baker. 
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dend  on  all  his  costs.  The  60th  section  enables  any  1834. 
person  entitled  to  the  benefit  of  the  act,  if  arrested  by 

Dickson 

reason  of  any  debt,  or  sura  of  money,  or  costs,  with  ngaimt 
respect  to  which  he  shall  be  entitled  to  such  benefit,  to 
obtain  a  discharge  from  a  judge  of  the  court  whence  the 
process  has  issued :  so  that  the  insolvent  could  not  be 
hereafter  arrested  on  a  capias  utlagatum.  Sect.  61.  pro- 
tects him  from  execution  by  fieri  facias  or  elegit.  So 
that  both  his  person  and  his  property  are  protected. 
He  might  have  put  in  special  bail  if  this  outlawry  had 
been  on  mesne  process,  or  have  rendered.  [Follett 
denied  that  he  could  have  rendered,  referring  to  Rex 
V.  Wilkes  {a\  as  containing  the  history  of  the  process  of 
outlawry.] 

Lord  Denman  C.  J.  Perhaps  it  may  be  a  just  con- 
sequence that  the  outlawry  should  be  reversed  by  the 
discharge  of  the  prisoner  under  the  act.  But  this  Court 
is  not  called  on  to  take  any  step.  If  the  adjudication 
of  the  Insolvent  Court  reverse  the  outlawry,  our  inter- 
ference will  not  be  necessary.  But,  if  we  are  called  on 
to  act,  we  must  see  that  in  so  doing  we  should  be  follow- 
ing precedents ;  and  we  find  none. 

LiTTLEDALE  J.  It  secms  hard  that  a  man  should  be 
taken  up,  after  he  has  been  discharged  by  the  Insolvent 
Court ;  but  we  have  no  power  to  reverse  this  outlawry. 
In  Beauchamp  v.  Tomkins  (6),  the  Court  would  not  re- 
verse the  outlawry  till  error  was  shewn.  In  Swnmervil 
V.  Watkins  {c\  the  Court  seemed  to  think  that  the  outlaw, 
who  had  been  bankrupt,  and  relied  on  that  fact,  had  not, 
on  that  account,  any  locus  standi  in  judicio.  Outlawry 

(a)  4  Burr.  2527,  2549,  &c.  (6)  3  Taunt.  141. 

(c)      East,  536, 

has 
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1 834.  has  other  consequences,  besides  those  relating  exclusively 
DxcKsoK  ^"^^  ^"  ^^^^^     originates.    The  property  is  for- 

JbIker.      ^^^^^^  •       ^^^^^  therefore  is  interested. 

What  effect  the  discharge  may  have  upon  a  future  capias 
utlagatum,  I  do  not  know.  But  we  cannot  reverse  the 
outlawry,  except  upon  seeing  that  there  is  error. 

Taunton  and  Williams  Js.  concurred. 

Rule  discharged. 


InTS.  Mills  against  Revett  and  Others. 

Uoi°of  a^at"  ^^^E  plaintiff  having  employed  M.,  an  attorney,  to 
torney's  bill,  as        conduct  various  legal  business  for  him ;  the  attorney's 

between  attor-  .  « 

ney  and  client,  bills,  amountmg  to  4857/.  195.  5d,^  we^re  referred  to  the 

the  IVXsstcz* 

strike  oflPa  part  Master  for  taxation.  The  Master  excluded  from  the  tax- 
on  *thegro?nd  ^^^^"^  certain  items  amounting  together  to  182Z.  145.  5d, 
that  the  client        ^\^q  ground  that  for  these  items  the  plaintiff  was  not 

IS  not  the  person  ^  ^  « 

liable  for  such    liable  at  all  to  the  attorney :  and  from  the  remaining 

part,  the  sum  ° 

upon  which  the  sum  of  4675/.  5s,  he  taxed  off  675/.  19s.  4d    He  also 

sixth  is  to  be 

calculated,  made  the  following  deduction: — ^"Balance  on  cash  ac- 

2  G.  2.  C.  23.  count  due  from  Mr.  ikf."  (the  attorney)  "  to  the  plaintiff, 

ori^nal^bill  whole  of  which,  with  the  exception  of  310/.  05.  lid, 

reduced  by  the 
part  so  dis- 
allowed ;  and  the  disallowance  of  such  part  is  not  a  reduction  upon  taxation,  within  that 
clause.  f 

Costs  in  a  suit  were  taxed  as  between  party  and  party,  and  the  residue,  after  taxation, 
paid  to  the  attorney  of  the  successful  party.  Tiie  attorney  afterwards  delivered  his  bills  to 
his  client,  under  an  order  of  Court  for  such  delivery,  and  for  a  general  reference  of  the 
bills  for  taxation.  They  included,  among  other  matters,  the  above  costs  as  reduced,  for 
which  the  attorney  gave  credit:  Held,  that  he  was  entitled  to  insert  the  reduced,  and  not 
the  original  amount  of  costs,  and  that,  on  taxation  of  the  bills,  the  client  could  not  add  the 
sum  formerly  deducted  from  these  costs  to  the  sum  taxed  off  from  the  general  amount  of 
the  bills,  in  order  to  make  the  whole  reduction  exceed  one  sixth  of  such  amount. 

Although  the  statute  2  G.  2.  c.  23.  s.  23.  directs,  that  where  an  attorney's  bill  on  taxation 
has  been  reduced  by  less  than  a  sixth,  the  Court  **  in  their  discretion  "  shall  charge  the 
attorney  or  client  with  the  costs  of  taxation,  the  proper  course  in  such  cases  is,  that  the  client 
be  charged  with  the  costs:  Held,  per  Taunton  and  JVilliamsJs.,  LiltledaleJ.  dubitante* 


were 
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were  received  by  Mr.  M"  (the  attorney)  '*for  damages  1834. 
and  costs  in  the  several  actions  relative  to  the  Bran- 

Mills 

deston  estate,   1627/.  I85.  11<^.;"  leaving  due  to  M,  against 

Rkvktt. 

on  the  whole  taxation,  2371/.  6s,  9d.  It  further  ap- 
peared that,  of  the  4675/.  5s.,  1300/.  consisted  of  bills 
for  business  done  by  M.  as  attorney  for  the  plaintiff,  in 
certain  suits,  in  which  the  parties  opposed  to  the  plaintiff 
had  finally  become  liable  to  pay  the  costs.  These  last 
mentioned  costs,  on  being  taxed  as  between  party  and 
party,  had  been  reduced  from  1531/.  Ss,  10^/.  to  the  said 
sum  of  1300/.,  which  had  been  received  by  ikf.,  the 
attorney,  from  the  parties  liable;  and  this,  with  other 
sums  received  for  damages  due  to  the  plaintiff  from 
the  same  parties,  formed  a  part  of  the  1627/.  I85.  lid. 
deducted  by  the  master :  but  only  a  very  trifling  deduc- 
tion was  made,  on  this  last  taxation,  from  the  1300/. 
Hutchinson,  in  this  term,  obtained  a  rule  calling  on  the 
plaintiff  to  shew  cause  why  it  should  not  be  referred  to 
the  Master  to  tax  the  attorney's  costs  occasioned  by  the 
taxation  of  the  bills,  and  why  such  costs  when  taxed 
should  not  be  paid  by  the  plaintiff.  The  affidavits  in 
opposition  to  the  rule  contained  some  statements  intro- 
duced for  the  purpose  of  shewing  that  M.,  the  at- 
torney, had  not  acted  fairly  towards  the  plaintiff  in  the 
transaction. 

jP.  V.  Lee  now  shewed  cause.  First,  the  aggregate  of 
the  bills  before  the  Master  being  4857/.  195.  5d.,  and  the 
whole  sum  deducted  by  him  being  858/.  135.  9d,,  the  case 
is  within  stat.  2  G.  2.  c,  23.  5.  23.,  which  directs  that,  if 
the  bill  taxed  be  less  by  a  sixth  part  than  the  bill  de- 
livered, the  attorney  is  to  pay  the  costs  of  the  taxation. 
It  is  true  that,  in  order  to  make  out  the  deduction  to  be 
as  much  as  one  sixth,  the  sum  disallowed  altogether 

must 
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1834'.  must  be  treated  as  part  of  such  deduction;  and  it  will 
  be  said  that  this  is  contrary  to  White  v.  Milner  (a). 

Mills         _  i     .  i    ,    .        ,  ^ 

against  That  case  (decided  in  the  Common  Pleas)  has  not 
been  confirmed  by  any  decision  ill  this  court.  Se- 
condly, the  attorney  ought  not  to  have  laid  before  the 
Master,  for  taxation  as  between  himself  and  his  client, 
the  bills  already  taxed  as  between  party  and  party,  and 
for  which  he  had  been  satisfied.  Had  he  not  done  so,  the 
deduction  would  have  amounted  to  more  than  one  sixth. 
But,  if  he  was  entitled  to  include  these  bills,  he  should 
have  inserted,  them  as  amounting  to  15S1L  Ss,  lOd, ;  and 
the  deduction  9,3lL  8s.  lOd.,  made  on  the  previous  tax- 
ation, should  have  been  added  to  the  deduction  of 
675^.  195.  4id;  in  which  case  also  the  deduction  would, 
on  the  whole,  have  amounted  to  more  than  one  sixth ; 
for,  instead  of  a  total  of  4675L  5s,  and  a  reduction  of 
675/.  195.  4id.,  there  would  have  been  a  total  of 
4906/.  135.  lOd,  and  a  reduction  of  907/.  85.  2d,  Thirdly, 
the  stat.  2  G,  2.  c,  23.  s,  23.  directs,  that  if  the  deduction 
be  less  than  one-sixth,  "  the  Court,  in  their  discretion, 
shall  charge  the  attorney  or  client,  in  regard  to  the 
reasonableness  or  unreasonableness  of  such  bills."  This 
is  not  a  case  in  which  the  Court,  in  their  discretion, 
will  charge  the  client,  upon  the  facts  disclosed  by  the 
affidavits  in  opposition ;  besides,  the  reduction,  upon  any 
method  of  calculation,  comes  very  nearly  to  one-sixth 
of  the  bill. 

Sir  James  Scarlett  and  Hutchinson  in  support  of  the 
rule.  The  bills  which  the  Master  put  out  of  consider- 
ation were  never  taxed  by  him  at  all.  The  case  of 
White  V.  Milner  (a)  is  conclusive. 

(a)  2  H,  Bl.  557. 

Little- 
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LiTTLEDALE  J.  («)  Mr.  Tidd  certainly  lays  down  a 
general  rule  which  is  in  favour  of  the  present  appli- 
cation. He  says  "  In  the  exercise  of  this  discretion, 
however,  the  courts  are  governed  by  the  statute ;  and, 
accordingly,  the  costs  of  taxation  have  been  always  reci- 
procally given  to  the  client  or  attorney,  as  a  sixth  part 
has,  or  has  not,  been  taken  off."  Most  of  the  authorities 
which  he  cites  for  this  are  cases  in  equity,  or  old  cases ; 
and,  for  my  part,  I  think  the  point  deserves  to  be 
looked  into.  But,  as  my  brothers  are  of  a  different 
opinion,  the  rule  must  be  made  absolute. 

Taunton  J.  The  objections  to  this  rule  being  made 
absolute  are  threefold.  First,  as  to  the  sum  of 
182/.  14s.  5d,  which  has  been  totally  disallowed  by  the 
Master,  the  question,  whether  that  sum  is  to  be  con- 
sidered a  part  of  the  sum  deducted,  is  disposed  of  by 
White  v.  Milner  [c).  To  that  case  no  objection  is  made, 
except  that  there  is  no  other  to  the  same  effect;  the 
reason  of  which  I  believe  to  be,  that  it  has  never  been 
disputed,  and  that  it  has  been  unnecessary  to  confirm 
so  simple  a  point.  Secondly,  as  to  the  1300/.  made  up 
of  bills  which  have  been  taxed  twice,  first  between  party 
and  party,  and,  secondly,  between  the  attorney  and  his 
client.  On  the  last  taxaiioi),  the  attorney  puts  down 
these  bills  as  they  stood  after  the  first  taxation,  and 
charges  his  client  with  them,  giving  credit  for  the  taxed 
costs  which  he  has  received.    In  this  there  is  nothing: 

(o)  Lord  Denman  C.  J.  had  left  the  Court  during  the  argument. 

{b)  Tidd's  Pract.  ch.  14.  p.  336.  (9th  ed.  1828).  The  statute  does 
not  give  a  discretion  where  a  sixth  part  is  taken  off ;  and,  accordingly,  it 
has  been  held  that  in  such  case  the  enactment  is  imperative,  and  the  at- 
torney must  pay  the  costs ;  Higgins  v.  H'oolcott,  5  B.  ^  C.  760. 

(c)  2  H.  Bl.  357. 

irregular. 


1834. 


Mills 
against 
Kevett. 
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J  834.  irregular.  The  two  taxations  are  of  a  different  sort ;  and 
"^^^^  the  attorney,  in  making  his  claim  against  his  client,  was 
against  not  precluded  from  introducing  the  costs  already  taxed  be- 
tween party  and  party.  Thirdly,  it  is  said  that  the  statute 
gives  the  Court  a  discretion,  where  a  bill  has  not  been 
reduced  by  so  much  as  a  sixth  on  taxation.  In  practice, 
at  least  as  far  as  my  experience  goes,  the  liability  has 
been  constantly  held  to  be  reciprocal  («) ;  if  a  sixth  be 
taken  off,  the  attorney  pays ;  if  less,  the  client ;  and 
it  is  so  laid  down  by  Mr.  Tidd.  I  think  that  is  in 
conformity  with  the  statute,  which  puts  the  decision  on 
the  reasonableness  or  unreasonableness  of  the  bills. 

Williams  J.  The  only  debateable  point  is,  as  to 
Jae  exercise  of  the  discretion  of  the  Court  in  making 
the  attorney  or  client  pay  the  costs :  and,  as  to  this,  I 
think  the  safest  rule  is  to  take  the  taxation  for  the  test. 

Rule  absolute. 

(o)  Accord.  Barker  v.  Bishop  of  London,  Barnes  147.  But  see  Elwood 
V.  Pearce,  8  Bing.  85.,  and  Baker  v.  Milh,  2  C,  4;  M.  415. 


Thursday^ 
June  12th. 


Borer  against  Baker. 


Where  a  trial  ''J^^HE  plaintiff  had  obtained  judgment  against  the  de- 

the  vacation,  fendant,  the  trial  having  taken  place  in  Hilary 

watin1fr™duV  Vacation,  March  26th,  1834.    The  defendant  surren- 

fe^ndanVas^f^"  ^^^^^       discharge  of  his  bail  in  the  same  vacation, 

the  preceding  March  29th.    Judgment  was  entered  up  as  of  Hilary 

terra,  and  the  °  j. 

defendant  sur-   ^^yj^^  .  ^nd  the  defendant  was  charged  in  execution  under 

rendered  in 

discharge  of  his  a  ca.  sa.,  issucd  in  this  (Trinity)  term.  obtained 

bail  in  the 
same  vacation : 

Held,  that  the  defendant  must  be  charged  in  execution  before  the  end  of  the  next  term. 

a  rule 
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a  rule  calling  on  the  plaintiff  to  shew  cause  why  the  1834'. 
defendant  should  not  be  discharged  out  of  custody,  as 

BoREa 

not  having  been  charged  in  due  time.  against 

Baker. 

PlaU  now  shewed  cause.  This  application  is  not 
supported  by  the  rule  of  Court,  HiL  2  W,  4.  L, 
sect.  85.  (a),  which  directs  that  the  defendant  shall  be 
charged  in  execution  within  two  terms  inclusive  after 
trial  or  judgment;  of  which  the  term  in  or  after  which 
the  trial  was  had  shall  be  reckoned  one.  The  judg- 
ment ought  to  have  been  entered  up  as  of  Easter  term  ; 
besides,  the  defendant  was  not  a  prisoner  within  the 
rule,  which  applies  only  to  persons  in  custody  at  the 
time  of  the  declaration  or  trial.  Then  as  to  the  sur- 
render. By  the  rule  of  Court,  Hil.  26  G.  3.  (5), 
which  follows  in  part  another  old  rule,  which  latter 
again  follows  another,  "  in  case  of  a  surrender  in 
discharge  of  bail  after  trial  had  or  final  judgment 
obtained,  unless  the  plaintiff  shall  cause  the  defendant 
to  be  charged  in  execution  within  two  terms  next  after 
surrender,  of  which  two  terms  the  term  wherein 
such  surrender  shall  be  made  shall  be  taken  to  be 
one,"  the  prisoner  is  entitled  to  his  discharge :  and  in 
Smith  V.  Jefferys{c)i  this  Court  held  that,  under  that 
rule,  if  a  prisoner  surrendered  in  vacation,  the  two 
terms  within  which  he  was  to  be  charged  were  the  two 
terms  after  that  vacation.  If  a  prisoner  surrender  in 
term,  he  must  be  charged,  under  that  rule,  in  that  or 
the  following  term. 

(a)  5  B,  S^'  Ad.  386. 

(6)  Tidd's  Pr.  ch.  15.  p.  354.  (9th  ed.  1828.)        (c)  6  T.  R.  776. 


Vol.  L 
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1834.  Mansel  in  support  of  the  rule.    The  judgment  is  of 

Hilary  term,  and  the  trial  was  in  the  vacation  after 

Borer 

against  Hilary  term.  The  defendant  was,  therefore,  entitled  to 
be  charged  in  Easter  term,  that  being  the  second  term, 
reckoning  Hilary  as  one,  under  the  rule  of  Hil,  2  W,  4. 
I.  s.  85.  [a]  The  surrender  was  of  Hilary  term ;  for 
the  vacation,  where  liberty  is  concerned,  should  be  re- 
ferred to  the  preceding  term.  Then  the  last  term 
within  which  the  defendant  could  be  charged  would  be 
Easter  term. 

Lord  Den  MAN  C.  J.  In  a  doubtful  case,  it  is  the 
safer  course  to  decide  in  favour  of  liberty.  The  rule 
must  be  absolute. 

Taunton  J.  I  have  decided  in  the  same  way  more 
than  once  at  chambers* 

LiTTLEDALE  and  Williams  Js.  concurred. 

Rule  absolute. 

[a]  3B.  4;  Ad.  386 
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1834. 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Court  of  King's  Bench.) 

Thompson  against  Raikes  and  Another.  j^lTyth. 


n[^HE  plaintiff  in  error  declared  a^ijainst  the  defendants  Held  by  the 

i.  .  .  Court  of 

in  error,  in  trespass,  for  breaking  his  warehouse,  King's  Bench, 
situate  in  the  town  and  county  of  Kingston-upon-Hull,  [^'te)!  and  the 
and  taking  his  goods  there  for  a  distress,  pretended  to  be  irfneTo"!  error, 
due  by  virtue  of  a  certain  supposed  rate  or  assessment;  ^^^I  4"t%4^' 
and  for  detaininij  the  said  goods  till  the  plaintiff  was  the  justices  of 

c>  •  a  town  and 

oblif^ed  to  pay,  and  did  pay,  a  sum  of  money  to  redeem  county  of  a 

*  town,  mtn- 

them.    Pleas,  first,  Not  Guilty ;  secondly,  that  after  the  tioned  in  sche- 

1  •  f  r         A'  p  c  T     dule  A.,  to-that 

maknig  of  an  act  of  parliament  of  4  G.  4.  for  consoli-  act,  might  rate 

,    .  ,  ,      ,  ,     .  ,         1     M  1     the  inhabitants 

^^^^f!5  amen  i^^^  t  6    aws  re  atm^  to  me  reouna-  for  rebuilding 

ing,  &c.  of  certain  gaols,  and  after  the  1st      September  [own^and^^"^^ 

1823  therein  mentioned,  and  before  the  time  when,  &c.  '^''""7  ^ 

'  '  new  site : 

Although  by 

a  local  act,  which  had  been  carried  into  effect,  it  had  been  enacted  that  ground  should  be  pur- 
chased, and  conveyed  to  the  corporation  of  the  said  town,  and  that  the  justices  for  the  town 
and  county  should  cause  a  new  gaol  to  be  built  thereon  ;  that  a  limited  sum  should  be  raised 
by  assessment  on  the  town  and  county,  for  the  purposes  of  the  act  respecting  such  gaol,  the 
surplus  to  be  repaid  proportionally  to  the  parties  assessed  ;  and  that  such  gaol,  when  finished, 
should  be  a  public  gaol  for  the  town  and  county,  and  should  from  time  to  time  be  main- 
tained, supported,  and  repaired  by  the  corporation. 

The  sixty-eighth  section  of  4  G.  4.  c.  64.  enacts,  that  the  justices  in  sessions  may  raise 
money  on  the  counties,  towns,  &c.  to  which  the  act  extends,  for  defraying  the  expences  of 
the  matters  and  things  therein-before  directed  to  be  done  respecting  g  iols,  &c.,  in  the  same 
manner  as  rates  applicable  to  the  building,  repairing,  or  maintenance  of  such  prisons  re- 
spectively are  now  directed  to  be  raised  by  law ; 

Held  by  the  Court  of  Error,  that  this  applies  only  to  the  mode  of  raising  such  rates, 
and  not  to  the  persons  on  whom  they  are  to  be  laid. 

Held  by  both  Courts,  that  the  power  of  the  justices  to  rate,  as  above,  under  stat.  4  G.  4. 
c.  64.,  is  not  limited  by  stat.  5  G.  4.  c.  85.  s.  15. 

Hi  Id  by  the  Court  of  Kin<;'s  Bench,  on  the  construction  of  4  G.  4.  c.  64.  ss.  45,  50., 
that  when  a  presentment  has  been  n  ade  as  to  the  propriety  of  changing  the  site  of  a  gaol, 
and  the  jiistices  in  session  have  taken  such  presenta:ent  into  considcrat'ion,  <:iviny  the  notices 
required  by  sect.  45.,  and  have  resolved  that  the  site  ought  to  be  changed,  such  justices  may 
at  their  next  session  confirm  the  resolution,  and  contract  for  building  the  new  gaol,  with- 
out having  given  fresh  notices. 

3  L  2  at 
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.1834,  at  the  general  quarter  sessions  of  the  peace,  holden 
Thompson  Kingstofi-upon-Hull,  16th  October,  4  G.  4., 

flgamsi  for  the  said  town  and  the  county  of  the  same,  three 
Raikes.  ^ 

justices  (named  in  the  plea),  as  justices  for  the  said 
town  and  county,  by  virtue  of  the  said  act,  did,  under 
their  hands  and  seals,  present,  that  the  common  gaol 
of  and  for  the  said  town  and  county  was  insufficient 
and  inadequate  to  give  effect  to  the  rules  and  regulations 
prescribed  by  the  act :  that  the  place  or  ground  whereon 
the  same  was  situated  was  improper,  and  too  confined 
to  admit  of  any  efficient  alterations  or  improvements, 
and  that  a  new  gaol  ought  to  be  erected  in  some 
other  part  of  the  said  town  and  county :  which  pre- 
sentment the  said  three  justices  then  and  there  laid 
before  the  justices  holding  the  sessions.  The  plea 
then  set  out  a  like  presentment,  made  at  the  same 
sessions,  respecting  the  house  of  correction  of  and  for 
the  said  town  and  county.  It  further  stated,  that  the 
justices  so  assembled  in  sessions,  after  the  above  pre- 
sentments, caused  notices  to  be  given  three  times  in 
a  newspaper  circulating  in  the  said  town  and  county,  of 
the  presentments  having  been  made,  and  of  the  intention 
of  the  justices  to  consider  them  at  their  next  quarter 
sessions.  That  at  the  next  quarter  sessions  holden,  &c. 
the  said  presentments  were  taken  into  consideration  by 
the  justices  in  session,  pursuant  to  notice  duly  given; 
and  thereupon  it  was  resolved  by  the  said  justices  in 
sessions,  &c.,  that  the  presentments  were  well  founded, 
that  a  new  gaol  and  house  of  correction  for  the  town 
and  county  were  necessary,  and  that  the  old  gaol  and 
house  of  correction  ought  to  be  removed  to  some  other 
part  of  the  said  town  and  county.  The  plea  then 
stated  that  at  the  next  succeeding  general  quarter  ses^ 

sions, 
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sions,  the  justices  there  assembled  made  a  second  reso-  ISSd-. 
lution  in  the  same  words  as  the  former:  and  that  in  _ 

Thompsok 

pursuance  of  the  said  resolutions,  and  under  the  auiho-  agamst 

Raikes. 

rity  of  the  statute,  the  justices  assembled  at  those 
sessions  then  and  there  contracted  for  the  building  of 
a  new  united  gaol  and  house  of  correction  in  a  certain 
other  part  of  the  said  town  and  county,  which  they 
deemed  most  eligible:  that  afterwards,  to  wit,  &c.,  a 
new  united  gaol  and  house  of  correction  in  and  for 
the  said  town  and  county  were  erected  and  built  within 
the  county  of  the  town  of  Kingston-upon-Hidl  afore- 
said, according  to  the  act:  that  divers  sums,  amounting 
to  2530/.,  became  necessary  to  be  raised  on  the  town 
and  county  of  the  town  aforesaid,  for  the  expenses 
necessary  to  the  execution  of  the  said  act,  and  there- 
upon, afterwards,  and  before  the  time  when,  &c.,  to 
wit,  at  the  general  quarter  sessions  holden  at  the  said 
town,  &c.,  on  the  12th  of  August^  2  W,  4.,  for  the  said 
town  and  county,  before,  &c.,  by  an  order  of  the  jus- 
tices at  those  sessions  assembled,  in  open  court,  the  sura 
of  25351.  was  rated  and  assessed  upon  the  said  town  of 
KiJigston-upon-Hull  and  county  of  the  same  town,  as  a 
general  rate  or  assessment  upon  the  said  town  and 
county,  for  the  purchase  of  land,  and  for  erecting  and 
building  thereupon  the  said  united  gaol  and  house  of 
correction,  and  for  defraying  all  other  expenses  incident 
thereto ;  and  it  was  thereby  further  ordered  that  the 
said  sum  of  2535L  should  be  and  the  same  was  thereby 
rated  and  assessed  by  an  equal  pound  rate  of  sixpence 
in  the  pound  upon  the  united  parishes,  &c.  (mentioning 
the  parishes  and  townships  rated,  and  the  proportions 
in  which  the  rate  was  assessed) ;  and  it  was  directed  by 
the  said  order  that  the  high  constable  of  the  said  town 
3  L  3  and 
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1834.  and  county  should  collect  the  sums  assessed  from  the 
p  several  churchwardens  and  overseers  of  the  poor  of  the 

Ihompson  ' 

gainst  said  parishes  and  townships,  and  pay  them  over  as  in 
the  order  was  specified.  The  plea  then  stated  a  demand 
in  writing,  duly  made  by  the  constable  upon  the  plain- 
tiff, he  then  being  one  of  the  churchwardens  and  over- 
seers of  the  poor  of  the  united  parishes  of  the  Holy 
Trinity  and  St,  Mary  (upon  which  parishes,  among 
others,  the  rate  was  laid,  and  which  were  assessed  at 
204-2/.) ;  and  that  the  plaintiff,  refusing  to  pay  the  rate, 
was  summoned  before  the  defendants,  two  justices  acting 
in  and  for  the  said  town  and  county,  to  shew  cause  why 
the  same  should  not  be  paid :  that  he  appeared  and 
shewed  no  sufficient  cause;  and  the  rate  remaining  un- 
paid, the  defendants,  under  the  authority  of  the  statutes 
then  in  force  for  levying  county  rates,  issued  their  war- 
•  rant  of  distress  and  sale  against  the  goods  of  the 
churchwardens  and  overseers  of  the  said  united  parishes. 
The  plea  then  justified  the  alleged  trespasses,  as  done 
by  the  constable  in  execution  of  the  warrant. 

There  were  two  other  pleas,  stating  in  substance  the 
same  justification,  but  less  in  detail. 

Replication  to  the  second  plea,  that  the  said  common 
gaol  of  and  for  the  said  town  and  county  which  was  so 
presented  to  be  insufficient,  &c.,  as  in  the  plea  stated, 
had  been  and  was  built,  erected,  made,  and  finished  by 
virtue  and  in  pursuance  and-  under  the  powers  and  di- 
rections of  an  act  of  23  G.  3.,  entitled  "  An  Act  for 
building  a  new  gaol  for  the  town  and  county  of  the  town 
of  Kingston-upon-Hull"  &c.,  and  was  the  gaol  thereby 
authorised  to  be  bui!t,  erected,  &c. ;  and  that  the  said 
gaol  so  built,  &c.,  and  so  presented  to  be  insufficient, 
&c.  was,  after  the  making  of  ihe  said  presentments  and 

after 


Raikes. 
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after  the  making  of  the  said  rate  in  the  second  plea  men-  1834. 
tioned,  viz.  on  the  9th  of  July  1829,  entirely  pulled 

Thompson 

down  and  removed,  and  the  site  thereof  duly  sold  and  njrnin^t 
conveyed  to  the  purchaser  thereof;  and  that  the  said  new 
erected  gaol  and  house  of  correction  so  erected  and  built 
as  in  the  said  second  plea  mentioned,  was,  so  far  as  relates 
to  the  gaol,  built  in  lieu  and  substitution  of  and  for  the 
said  gaol  which  had  been  so  built  by  virtue  of  and 
under  the  said  act  of  23  G.  3. ;  and  that  the  said 
rate  or  assessment  was  made  for  defraying  the  expenses 
(among  other  things)  of  erecting  and  building  the  said 
new  gaol :  wherefore  the  said  supposed  order  and  the 
said  supposed  rate  and  assessment  in  the  said  second 
plea  mentioned  were  and  are  wholly  void  in  law.  The 
replications  to  the  other  pleas  gave,  in  substance,  the 
same  answer.  To  each  of  these  three  replications  there 
was  a  general  demurrer.  The  plaintiff  joined  in  de- 
murrer. 

The  demurrer  was  argued  in  the  Court  of  King's 
Bench  in  Michaelmas  term  1833  {a)  (November  8th),  by 
Cresswell  in  support  of  the  demurrer,  and  Tomlinson 
contra.  The  objections  to  the  rate  were,  in  substance, 
that  the  justices  of  the  town  and  county  of  Kl?igsto7i'Upon 
Hull  had  no  power  by  law  to  make  a  rate  upon  the  in- 
habitants at  large  of  the  town  and  county  to  pay  the  ex- 
pence  of  purchasing  a  site  for,  and  erecting,  a  new  gaol; 
that,  assuming  them  to  have  had  such  power,  they 
ought,  under  the  statute  4  G.  4.  c,  64.  ss.  45,  50.  (^), 

to 

(a)  Before  Parke,  Taunton^  and  Tatteson  Js. 

(6)  4  &.  4.  c.  64.  4.  45.  enacts,  that  in  case  it  shall  appear  at  any  time 
to  the  justices  at  any  general  or  quarter  sessions  of  the  peace,  holden  in  any 
county  &c.  or  in  any  district,  city,  town,  or  place  to  which  this  act  shall 
extend,  by  any  report  or  presentment  made  (as  specified  in  this  section), 
that  any  gaol  or  house  of  correction,  to  which  this  act  shall  extend,  within 

3  L  4  such 
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to  have  given  the  same  notices  of  the  quarter  session  at 
which  the  second  resolution  was  passed  and  the  contract 
made  for  removing  and  rebuilding  the  gaol  and  house  of 
correction,  as  were  given  of  the  preceding  session,  at 
which  the  presentments  were  first  considered  ;  and  that 
for  want  of  such  notice,  the  rate  was  at  all  events  void. 

The  arguments  in  support  of  the  demurrer  were  as 
follows  :  — The  question  as  to  the  power  to  lay  this  rate 


such  county,  riding,  divison,  district,  city,  town  or  place,  "  is  insufficient, 
inconvenient,  or  in  want  of  repair,  or  otherwise  inadequate  to  give  effect  to 
the  rules  and  regulations  prescribed  by  this  act,  or  that  there  is  a  necessity  for 
the  erection  of  any  new  gaol  or  house  of  correction  ;  the  justices  assembled 
at  such  general  or  quarter  sessions,  or  at  the  general  or  quarter  sessions, 
or  adjournment  thereof,  next  after  any  such  report  or  presentment  made, 
shall  and  they  are  hereby  required  to  cause  notice  to  be  given,  three 
times  at  least,  iu  some  public  newspaper  circulating  within  such  county, 
riding,  division,  district,  city,  town,  or  place,  of  such  report  or  present- 
ment having  been  laid  before  such  sessions,  and  of  their  intention  to 
take  the  same  into  consideration  at  the  next  ensuing  or  some  subsequent 
general  or  quarter  sessions,  or  adjournment  thereof ;  and  in  case  the 
justices  at  such  last-mentioned  sessions,  or  the  major  part  of  them,  shall 
resolve  that  such  report  or  presentment  is  well  founded,  then  it  shall  and 
may  be  lawful  for  such  justices,  and  they  are  hereby  required,  at  the 
sessions  mentioned  in  such  notice,  or  at  a  subseqvent  sessions  or  adjourn- 
ment thereof,  ivith  tlie  like  notice,  to  take  such  measures,  either  by  con- 
tract or  otherwise,  as  shall  appear  to  them  to  be  requisite  and  proper,  for 
the  altering,  enlarging,  or  repairing,  or  for  building  or  rebuilding  any 
such  gaol  or  house  of  correction." 

Sect.  50.  enacts,  "  That  in  case  it  shall  be  expressly  presented  that  the 
place  wherein  any  old  prison  is  situated  is  improper,  and  that  the  prison 
ought  to  be  removed  to  some  other  part  of  the  county,  riding,  division, 
district,  city,  town  or  place,  or  that  a  new  gaol  or  house  of  correction  is 
necessary,  the  justices  in  their  general  or  quarter  sessions  assembled  shall 
take  such  presentment  into  their  consideration,  and  if  it  shall  be  resolved 
by  the  justices  assembled  at  two  successive  general  or  quarter  sessions,  or 
the  major  part  of  them,  that  such  old  prison  ought  to  be  removed,  or  that 
such  new  prison  is  necessary,  it  shall  be  lawful  for  the  justices  so  as- 
sembled to  contract  for  the  building  of  a  new  gaol  or  house  of  correction 
in  any  part  of  the  county,  riding,  division,  district,  city,  town  or  place 
wbich  they  may  deem  most  eligible." 

must 


Thompson 
against 
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must  be  decided  mainly  on  the  construction  of  stat.  1834<. 
4f  G.  4.  c,  64.  Sect.  2.  enacts  that  one  gaol  and  one  house  ^hompsoi 
of  correction  shall'  be  maintained  in  the  several  cities,  against 

RaIK£S. 

towns,  and  places  mentioned  in  the  schedule  A.  annexed 
to  the  act,  one  of  which  is  Kingston-upon-HuU.  That 
must  be  at  the  expence  of  the  inhabitants  of  such  cities, 
towns,  and  places.  In  the  latter  part  of  the  same  section 
it  is  said,  that  "  the  regulations  and  provisions  contained 
in  this  act  shall  extend,  in  manner  hereinafter  mentioned, 
to  every  such  gaol  and  house  of  correction  maintained 
at  the  expence  ofswch.  cify,  town,  or  place and  in  sects. 
10.  and  14.  some  of  those  regulations  are  in  terms  ex- 
tended to  the  places  in  schedule  A.    Section  68.  is  in 
these  words :  —  "  And  in  order  to  defray  the  expences 
of  the  several  matters  and  things  hereinbefore  directed 
to  be  done,  respecting  gaols,  houses  of  correction,  and 
other  prisons,  and  for  the  support  and  maintenance  of 
prisoners  confined  therein,  who  are  entitled  by  law  to 
such  support,  and  for  all  other  expences  necessary  to  the 
execution  of  this  act,  and  not  hereinbefore  particularly 
provided  for :  be  it  further  enacted,  That  it  shall  and 
may  be  lawful  for  the  justices,  at  their  general  or  quarter 
sessions  assembled,  and  they  are  hereby  authorized  and 
empowered,  to  cause  such  sums  of  money  as  shall  be  ne- 
cessary for  all  or  any  of  those  purposes,  to  be  raised  on 
the  counties,  ridings,  divisions,  districts,  cities,  towns  or 
places  to  which  this  act  shall  extend,  in  the  same  man- 
ner as  rates  applicable  to  the  building,  repairing  or  main- 
tenance of  such  prisons  respectively  are  now  directed 
to  be  raised  by  law."    If  it  is  said  that  the  last  words 
of  this  clause  limit  the  operation  of  sect.  2.,  and  render  it 
necessary  that  the  rates  shall  be  raised  upon  such  persons 
as  have  formerly  been  liable  to  them,  it  may  be  answered 

that 
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1834.      that  before  the  passing  of  4  G.  4.  c.  64.,  the  justices  of 
a  town  and  county  such  as  Kincrston-upon-Hull  were 

Thompson  i=  r 

against       authorised,  by  stats.  1 1  &  12      3.  c.  19.,  and  24  G.  3. 

Raikes. 

c,  54.,  to  rate  the  inhabitants  for  rebuilding  the  ffaol  or 
changing  its  site.  The  "  commissions "  mentioned  in 
the  former  statute  (sect.  1.),  would  clearly  include  those 
of  justices  constituted  by  charter:  WeatherJiead  v.  Drew^ 
ry  (fl).  The  recital  of  24  G.  3.  c.  54.  comprehends  not 
only  counties,  divisions,  and  ridings,  but  cities,  towns, 
liberties,  and  precincts.  The  local  act,  23  G.  3.  c,  55. 
does  not  shew  that  before  the  passing  of  that  statute 
the  corporation  of  Hull  were  liable  to  the  charge  of 
rebuilding,  and  the  inhabitants  exempt  from  it,  as  will 
be  contended  on  the  other  side.  That  act  (sects.  3,  4, 
8.)  recites  the  expediency  of  rebuilding  the  gaol  in  a 
more  commodious  situation,  and  that  it  is  jus^t  and 
reasonable  that  the  charges  of  building  the  said  gaol 
should  be  borne  and  defrayed  by  and  out  of  the  estates 
within  the  said  town  and  county  in  a  fair  and  equal 
degree ;  but  that  "  the  same  cannot  be  done  without  the 
aid  and  authority  of  parliament ; "  and  it  then  autho- 
rises certain  persons  to  purchase  ground,  which,  when 
purchased,  is  to  be  conveyed  to  the  mayor  and  burgesses 
of  the  town  or  borough  of  Khigston-iipon-Hull  for  the 
purposes  of  the  act  concerning  the  gaol:  and  it  then 
enacts  (s.  11.),  that  it  shall  be  lawful  for  the  justices  for 
the  town  and  county  to  cause  to  be  built  on  the  ground 
so  purchased  a  gaol,  which,  when  built  and  finished, 
shall  be  a  public  and  common  gaol  for  the  town  and 
county  of  Kingston-upori'Hull,  "  and  shall,  from  time  to 
time,  be  maintained,  supported,  and  repaired  by  the 
mayor  and  burgesses  of  the  said  town  or  borough:'* 

(a)  11  Fasf,  168. 

and 
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and  the  justices  of  the  said  town  and  county  may  use  or  1834. 
sell  the  materials,  and  sell  the  site  of  the  old  gaol, 

Thompson 

the  purchase-money  to  be  applied  to  the  building  of  against 

Raikes. 

the  new;  and  they  are  empowered  (s.  13.)  to  raise  by 
assessments,  as  there  directed,  on  the  occupiers  of 
houses,  &c.  in  every  town,  hamlet,  &c.  within  the  town 
and  county,  a  sum  not  to  exceed  2500/.,  to  be  applied 
(sects.  13.  15.)  for  the  purposes  of  the  act  respecting  the 
gaol,  and  the  surplus  to  be  repaid,  proportionably,  to 
the  persons  who  have  paid  such  assessments.  Now  the 
authority  of  parliament  became  necessary,  as  recited  in 
this  statute,  not  because  the  justices  wanted  power, 
generally,  to  rate  the  inhabitants  for  building  a  gaol, 
but  because,  at  the  time  when  that  act  passed,  they 
could  not  make  a  rate  for  building  it  on  a  new  site.  The 
sum  to  be  raised  on  the  inhabitants  is  limited,  but  that 
does  not  shew  that  the  corporation  were  deemed  liable 
for  the  residue,  as  the  legislature  evidently  anticipated 
that  the  sum  mentioned  would  be  more  than  sufficient. 
The  act  provides  (s.  11.)  that  the  corporation  shall  from 
time  to  time  support  and  repair  the  gaol ;  but  that  does 
not  imply  that  they  are  to  rebuild  it,  or,  at  all  events,  to 
rebuild  it  on  a  different  site.  The  observations  of  the 
Court  as  to  bridges  in  Rex  v.  The  Inhabitants  of  De^ 
mn  (a),  will  apply  to  this  point.  If  the  property  in  this 
gaol  vested  in  the  corporation  by  stat.  23  G.  3.  c.  55., 
they  were  not  for  that  reason  bound  even  to  repair  it ; 
Rex  V.  The  Earl  of  Exeter  {h) :  and  the  act  does  not 
bind  them  to  rebuild  it.  Assuming  no  prior  obligation 
to  exist,  there  is  no  difficulty  in  supposing  that  the  legis- 
lature may  have  intended  that  one  body  of  persons 
should  be  liable  to  repair,  and  another  to  rebuild.  The 

(a)  4  B.  ^  C.  670.  (b)  6  T.  E.  515. 

replication 
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replication  does  not  expressly  shew  a  liability  in  any 
person.  As  to  the  point  of  form,  this  proceeding  is 
under  the  fiftieth  section  of  4  G,  4.  c.  64,,  and  the  di- 
rections there  given  have  been  literally  followed.  And 
supposing  that  the  forty-fifth  section  were  applicable,  its 
provisions  are  only  directory,  and  will  not  operate  to 
avoid  proceedings  in  which  they  have  not  been  com- 
plied with.  On  this  point,  v.  The  Inhabitants  of 
Birmingham  [a)  is  an  analogous  case. 

In  support, of  the  replication,  the  arguments  were  as 
follows:- — No  question  is  raised  by  the  plaintiff  as  to 
the  liability  to  build  the  house  of  correction.  The  rate 
is  entire,  and,  if  bad  as  to  the  gaol,  is  bad  altogether. 
It  was  not  necessary  for  the  plaintiff  to  allege  in  his 
replication  who  were  liable  to  rebuild  the  gaol ;  it  lay 
on  the  defendants  to  shew  every  thing  that  concerned 
their  own  justification.  Supposing  even  that  the  cor- 
poration were  not  bound  to  rebuild,  it  does  not  follow 
that  the  inhabitants  of  the  town  and  county  are.  There 
is  no  authority  for  saying  that  they  would  have  been 
liable  to  this  charge  at  common  law.  The  first  statute 
in  force  which  imposes  such  a  burden  on  the  public  is 
1 1  &  12  3. 6:.  19.,  and  there  are  clauses  in  that  (sects.  3, 
5.  7.)  which  clearly  shew  that  counties  at  large  were 
there  contemplated,  and  not  limited  jurisdictions,  like 
that  in  question.  The  statute  24  G.  3.  c,  54.  first  gave 
the  power  of  raising  money  by  rate  for  rebuilding  or 
repairing  gaols  removed  to  a  new  situation.  The 
local  act,  23  G.  3.  c.  55.,  evidently  contemplates  no 
previous  liability  in  the  inhabitants;  the  effect  of  that 
statute  was,  that,  the  inhabitants  having  once  contributed 
to  the  extent  of  2500/.,  the  gaol  should  for  ever  after  be 

(fl)  SB.  4:0,  '29. 

maintained 
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maintained  by  the  corporation.    It  would  be  an  evasion  1834?. 
of  the  bargain  if  they  could  shift  the  liability  by  altering  Thompson 
the  site.    Until,  therefore,  the  act  4  G.  4.  c.  64-.,  the  against 

Raikes. 

inhabitants  of  the  town  and  county  of  Kingston-upon- 
Hull  were  not  bound  to  repair  the  gaol,  or  to  rebuild 
U,  either  on  the  old  or  on  a  new  site.  Nor  is  the  duty 
imposed  on  them  by  that  act.  It  was  passed  "  for 
consolidating  and  amending  the  laws "  relating  to  the 
building,  repairing,  and  regulating  of  certain  gaols  and 
houses  of  correction.  Both  the  title  and  preamble  shew, 
that  the  intention  was,  not  to  alter  liabilities,  but  merely 
to  improve  the  law  in  its  details.  Sect.  8.  evidently 
treats  the  obligation  to  repair,  and  the  obligation  to  build 
under  that  act,  as  identical.  In  sect.  2.  no  intention  is 
shewn  to  impose  any  new  obligation ;  the  counties, 
ridings,  and  divisions  mentioned  in  the  first  part  of  the 
section  were  already  liable  to  maintain  their  gaols ;  and 
the  legislature  evidently  assumed  that,  in  the  "  cities, 
towns,  and  places,"  afterwards  referred  to,  there  were 
persons  subject  to  the  same  duty ;  at  all  events,  it  did 
not  intend  to  fix  a  liability  on  any  who  were  not 
already  under  it.  Some  difficulty  is  indeed  raised  by 
the  enactment  that  the  regulations  of  the  statute  shall 
extend,  in  manner  after  mentioned,  to  every  gaol  main- 
tained at  the  expence  of  such  county  and  city,  town  or 
place:  but  in  sect.  10.,  which  principally  lays  down 
those  regulations,  the  words  are,  merely,  "  the  gaol,  &c. 
of  every  district,  city,  town,  or  place,"  &c.  Besides, 
under  the  local  act,  the  maintaining  of  the  gaol  clearly 
lies  upon  the  corporation,  whoever  may  be  bound  to  re- 
build it.  Sect.  68.  is  like  the  eighth  section  of  24  G.  3. 
c.  54.,  and  merely  relates  to  the  mode  of  raising  the 
sums  required :  with  respect  to  liability,  it  does  not  add 

anything 
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1834.      anything  to  the  former  enactments,  for  it  only  authorizes 
~      the  levying  of  those  sums  "  in  the  same  manner  as 

Thompson  ° 

agniiist      rates  applicable  to  the  buildings  repairing^'  (mentioning 

Raikes.  ,      ,  , 

those  obligations  separately),  "  or  maintenance  of  such 
prisons  respectively,  are  now  directed  to  be  raised  by 
law."  If  there  is  any  doubt  as  to  the  operation  of  this 
statute,  it  is  removed  by  5  G.  4.  c.  85.  5.15.,  which 
enacts  "  that  nothing  in  the  said  recited  act"  (4  G.  4., 
c,  64.,)  "  or  in  this  act  contained,  shall  alter  or  affect 
the  liability  of  any  bodies  politic  or  corporate,  or  of 
the  inhabitants  of  any  parish,  township  or  place,  or  of 
any  individuals  bound  by  statute,  tenure,  custom,  pre- 
scription or  usage,  to  repair  or  to  contribute  towards 
the  repair  of  any  prison,  or  to  maintain  or  contribute 
towards  the  maintenance  of  the  prisoners  confined  in 
any  prison,  or  to  pay  or  contribute  towards  the  pay- 
ment of  any  expences  whatever  connected  with  any 
prison,  but  that  all  such  parties  shall  remain  liable 
to  all  such  charges  as  if  the  said  recited  act  and  this 
act  had  not  been  made."  As  to  the  notices,  sects.  45. 
and  50.  of  stat.  4  G,  4.  c,  64.  are  in  pari  materia,  and 
must  be  read  together ;  and  there  is  as  much  necessity 
for  a  specific  notice  of  the  sessions  at  which  the  contract 
is  to  be  made,  in  cases  within  sect.  50.,  where  the  gaol 
is  to  be  rebuilt  on  a  new  site,  as  in  those  under  sect.  45., 
where  the  site  is  not  to  be  altered. 

Cur.  adv.  mlU 

In  Hilary  term  1834,  the  judgment  of  the  Court  of 
King's  Bench  was  delivered  by  Parke  J.,  who,  after 
having  stated  the  pleadings,  proceeded  as  follows :  — 

The  questions  raised  by  these  demurrers  were  three. 
First,  whether  the  justices  for  the  town  and  county  of  the 

town 
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town  of  Kingston-upon-Hull  had  a  power  to  make  a  rate  1834-. 
upon  the  town  and  county  for  the  purchase  of  land,  and  ^^^^^^^^ 
for  the  erecting  and  building  thereupon  a  gaol  and  house  agninst 
of  correction,  under  4  G.  4.  c,  64.    Secondly,  whether 
the  justices  had  pursued  the  proper  course  required  by 
the  statute  previous  to  the  making  of  the  rate ;  and,  if 
they  had  not,  Thirdly,  whether  the  rate  was  void. 

The  question  has  already  been  before  the  Court,  on  a 
rule  for  a  certiorari  to  remove  the  rate  (a\  and  Lord 
Tenter  den,  and  my  brothers  Littledale,  Taunton,  and 
Patteson,  decided,  after  a  full  consideration  of  all  the 
clauses  of  the  act  of  parliament,  that  the  rate  was  autho- 
rized by  the  4  G.  4. 

The  case  has  been  since  very  ably  argued  before 
myself  and  my  brothers  Taunton  and  Patteson,  my 
Lord  Chief  Justice  having  declined  to  take  any  part,  as 
having  been  concerned  as  counsel. 

My  brothers  have  seen  no  reason  to  alter  the  opinion 
which  they  formed  before;  and  are  satisfied  that  the 
former  decision  was  right.  For  myself,  I  am  not  sure 
that  I  should  have  been  of  the  same  opinion  so  far  as 
relates  to  the  power  to  make  a  rate  in  respect  of  a  new 
gaol,  if  the  question  had  now  been  for  the  first  time 
agitated ;  but  as  the  precise  point  has  been  expressly 
decided  by  this  Court,  after  full  consideration,  I  must 
defer  to  that  authority,  and  act  in  conformity  to  it.  The 
judgment  therefore  of  the  Court,  upon  this  part  of  the 
case,  is,  that  the  justices  had  power  to  make  this  rate  by 
the  4  G.  4.  c,  64. 

The  second  question  is,  whether  the  justices  have  pur- 
sued the  proper  course  required  previous  to  making  the 
rate. 

(a)  See  note  at  the  end  of  this  case. 

The 
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1834.  The  course  pursued  appears  by  the  pleadings  to  have 

'  been  this  :  — 

Thompson 

gainst  At  the  Michaelmas  quarter  sessions  1823,  a  present- 

ment of  three  justices  was  made,  that  the  place  wherein 
the  old  prison  was  situated  was  improper,  and  that  the 
prison  ought  to  be  removed ;  and  a  similar  presentment 
as  to  the  house  of  correction,  both  of  which  were  laid 
before  the  justices  at  those  sessions :  notices  were  then 
given  three  times  in  the  newspaper  of  such  present- 
ments having  been  laid  before  the  sessions,  and  of  the 
intention  of  the  justices  to  take  the  same  into  their 
consideration  at  the  then  next  ensuing  general  quarter 
sessions.  At  the  following  (the  Epiphany)  sessions 
they  were  taken  into  consideration,  and  it  was  resolved 
that  the  gaol  and  house  of  correction  ought  to  be  re- 
moved ;  and  again  at  the  following  (the  Easter)  sessions 
the  same  resolution  was  made,  and  in  pursuance  of  that 
resolution,  the  justices  at  the  same  sessions  contracted 
for  the  building  of  the  new  gaol  and  house  of  correc- 
tion, which  was  afterwards  erected,  and  an  order  of 
sessions  afterwards  made  for  a  rate. 

The  objection  to  this  course  urged  on  the  argument 
was,  that  the  the  forty-fifth  and  fiftieth  sections  are  to 
be  read  together,  and  that,  although  the  latter  does 
not  in  express  terms  require  a  notice  of  the  sessions  at 
which  the  contract  is  entered  into,  it  does  so  by  im- 
plication, in  order  that  persons  may  attend  to  bid  for 
and  enter  into  contracts. 

But  we  are  clearly  of  opinion,  that  in  a  proceeding 
under  the  fiftieth  section,  no  such  notice  was  necessary : 
the  words  of  the  clause  do  not  require  any,  nor 
can  it  be  implied  that  any  is  required.  The  object 
of  the  notice  is,  that  the  justices  may  know  that  the 

business 
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business  relating  to  the  presentments  is  to  be  taken 
into  consideration;  and  when  the  justices  have  resolved 
at  6ne  sessions  that  the  old  prison  ought  to  be  removed, 
the  act  itself  gives  notice  that  at  the  following  sessions 
the  same  subject  may  be  reconsidered,  and  the  con- 
tract entered  into;  for  in  this  case  the  resolutions 
must  be  at  two  successive  general  or  quarter  sessions ; 
but  if  the  resolution  is  only  to  enlarge  or  rebuild, 
then  the  contract  may  be  made  at  any  subsequent 
sessions,  and  then  public  notice  in  the  newspaper  of 
the  intention  to  proceed  at  some  particular  sessions  is 
required. 

The  justices,  therefore,  having  acted  as  the  statute 
directs,  it  is  unnecessary  to  consider  the  third  ques- 
tion, whether  the  rate  would  have  been  void  if  they  had 
not. 

We  are  therefore  of  opinion  that  the  judgment  must 
be  for  the  defendants. 

Judgment  for  the  Defendants. 

The  plaintiff  brought  a  writ  of  error.  The  errors 
assigned  were,  that  the  second,  third,  and  fourth  pleas 
were  insufRcient  in  law,  and  that  the  judgment  ought 
to  have  been  for  the  plaintiff.  The  case  was  argued 
in  the  Exchequer  Chamber  in  this  Trinity  vacation 
{June23di\  before  Lord  Lyndhurst  C.  B.,  Parle,  Gaselee^ 
and  Bosanquet  Js.,  and  Bolland  and  Alderson  Bs.,  by 
Tomlinson  for  the  plaintiff  in  error,  and  Cresswell  for 
the  defendant  in  error.  The  only  question  discussed  on 
this  occasion  was  upon  the  authority  of  the  justices  to 
make  the  rate,  the  plaintiff  acquiescing  in  the  deci- 
sion of  the  Court  of  King's  Bench  as  to  the  other 
objections.    The  same  course  of  argument  having  been 

Vol.  I.  S  M  taken 
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1834.       taken  as  in  the  Court  below  (though  the  points  were 
more  elaborately  eone  into),  a  report  of  it  here  is  deemed 

Thompson  ° 

against       uunecessary.  (a) 

Raikes. 

Cur,  adv.  mlt. 

Lord  Lyndhurst  C.  B.  now  delivered  the  judgment 
of  the  Court  as  follows :  —  The  plaintiiF  in  this  case 
confined  himself  to  one  objection,  viz.,  to  the  authority 
of  the  justices  to  make  the  rate  in  question.  It  was 
admitted  that  the  course  which  had  been  pursued  was 
regular,  provided  the  justices  possessed  that  authority. 
The  question  depends  entirely  upon  the  construction 
of  the  different  statutes  which  were  referred  to  in  the 
argument,  and  principally  upon  the  4;  G.  4.  c.  64. 

By  the  forty-fifth  section  of  that  statute  it  is  enacted, 
that  if  it  shall  appear  to  the  justices  at  any  general  or 
quarter  sessions  of  the  peace  holden  in  any  county,  &c., 
or  in  any  city,  town,  or  place  to  which  the  act  extends 
(which  includes  the  town  of  Kingston-upon-Hull),  that 
any  gaol  or  house  of  correction  within  such  county, 
city,  town,  or  place,  is  insufficient,  inconvenient,  or  in 
want  of  repair,  or  otherwise  inadequate  to  give  effect 
to  the  rules  and  regulations  prescribed  by  the  act,  or 
that  there  is  a  necessity  for  erecting  a  new  gaol  or 
house  of  correction,  the  justices,  under  the  regulations 

(a)  With  respect  to  the  fifteenth  section  of  5  G.  4.  c.  85.,  Cresswell  axgnQd. 
for  the  defendants  in  error,  that,  as  the  regulations  of  4  G.  4.  c.  64.  might 
have  been  expected  to  occasion  the  building  of  new  and  enlarged  gaols  in 
many  places,  that  clause  in  the  subsequent  act  was  probably  introduced 
to  prevent  any  new  burthen  being  thereby  imposed  on  individuals  or  cor- 
porations liable  to  repair  gaols,  or  on  any  bodies  of  persons  less  than  the 
whole  communities  which  were  to  receive  the  benefit  of  what  was  so  done. 
Bosanquet  J.  The  first  words  used  after  "inhabitants"  are  "of  any 
parish;"  it  would  seem,  therefore,  that  districts  of  a  more  extensive  de- 
nomination (as  the  county  of  a  town)  were  not  contemplated, 

prescribed 
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prescribed  by  the  act,  may  take  measures  for  altering,  1834. 
enlarging,  or  repairing,  or  for  building  or  rebuilding  ^^^^^^^^ 
any  such  gaol  or  house  of  correction. 

By  the  fiftieth  section,  a  power  is  given  to  remove 
the  site  of  such  gaol  or  house  of  correction.    Then  by 
the  sixty-eighth  section,  in  order  to  defray  the  expences 
of  the  matters  directed  to  be  done  respecting  gaols, 
houses  of  correction,  and  other  prisons,  and  the  other 
charges  therein  mentioned,  the  justices  are  authorised 
to  cause  the  necessary  sums  to  be  raised  on  the  counties, 
cities,  towns,  or  places  to  which  the  act  shall  extend,  in 
the  same  manner  as  rates  applicable  to  the  building,  re- 
pairing, or  maintenance  of  such  prisons  respectively,  are 
now  directed  to  be  raised  by  law.    The  latter  words  of 
this  section  undoubtedly  throw  some  obscurity  over  it  > 
but  the  meaning  appears  to  be  this,  that  the  amount  of 
the  expences  of  the  gaol,  house  of  correction,  and  other 
prisons,  and  of  the  other  matters  referred  to  in  that 
section,  should  be  raised  in  the  same  manner  as  rates  are 
raised,  either  for  the  building,  or  the  repairing,  or  the 
maintenance  of  such  prisons.    It  seems  to  have  been 
intended  merely  to  point  out  the  mode  or  form  in  which 
the  money  was  to  be  raised. 

There  is  nothing  in  this  interpretation  of  the  68th 
section  at  variance  with  the  second  section  of  the  same 
act,  upon  which  reliance  was  placed  in  the  course  of 
the  argument  for  the  plaintiff.  For,  taking  the  whole 
of  the  second  section  together,  it  appears  to  have  been 
intended,  that  the  gaol  and  the  house  of  correction 
which  are  to  be  maintained  in  each  of  the  cities  and 
towns  mentioned  in  the  act,  are  to  be  maintained  at  the 
expense  of  such  city  or  town,  in  the  same  manner  as 
the  gaols  and  houses  of  correction  in  the  counties  are  to 
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1834.       be  mamtained  at  the  expense  of  the  counties.    It  would 
^  be  difficult  or  impossible  to  reconcile  the  latter  part  of 

THOiMPSON 

against       the  scction  with  any  other  interpretation.  With  respect 

Raikes. 

to  the  5  G.  4.  c.  85.  s.  15.,  which  act  was  passed  for  the 
purpose,  among  other  things,  of  amending  the  former 
act,  the  effect  of  that  section  is  only  to  continue  the 
liability  of  persons  or  bodies  corporate  to  repair  or  to 
contribute  towards  the  repair  of  any  prison,  as  they 
had  been  hitherto  accustomed  to  do.  It  does  not  apply 
to  the  expenses  incurred  in  removing  the  gaol,  or 
building  such  gaol  on  another  site.  The  same  observ- 
ation will  apply  in  substance  to  the  local  act,  23  G.  3. 
c.  55.,  which  does  not  make  provision  for  any  future 
removal  and  rebuilding  of  a  gaol  for  the  town  of 
Kingston-upon-Hull,  but  merely  for  the  maintenance, 
support,  and  repair  of  the  gaol.  We  think,  therefore, 
that  the  sixty-eighth  section  of  the  4  G.  4.  c,  64.  gave 
the  justices  power  to  make  the  rate  in  question;  and 
that  the  interpretation  put  upon  that  clause  is  not,  as 
far  as  relates  to  the  present  question,  at  variance  either 
with  the  second  section  of  that  act,  or  with  the  fifteenth 
section  of  the  amended  act  of  the  5  G.  4.  c.  85.  The 
judgment,  therefore,  will  be  affirmed. 

Judgment  affirmed,  (a) 

Jbw.  24th  1831.    [a)  The  KING  against  The  Justices  of  KINGSTON- 

UPON-HULL. 

Same  decision     A  rule  nisi  had  been  obtained  for  a  certiorari,  to  remove  into  this 

(in  K.  B.)         Court  an  order  made  by  the  justices  of  the  town  and  county  of  Kingston- 
as  in  the  case 
above,  on  the 

power  of  the  justices  to  make  the  rate. 

Held  that,  under  4  G.  4.  c.  64.  s.  68.,  which  empowers  justices  to  raise  money  for  the 
purposes  of  the  act,  as  to  gaols,  in  the  same  manner  as  rates  applicable  to  the  building,  re- 
pairing, or  maintenance  of  such  prisons  are  now  directed  to  be  raised,  the  justices  of  a 
town  and  county  might  have  power  to  raise  money  on  the  inhabitants  in  general  for  the 
purpose  of  building  a  gaol,  though  other  persons  might  have  been  liable  at  the  time  of  passing 
the  act,  and  might  continue  liable  to  the  expense  of  repairing  and  maintaining  such  gaol. 

upon- 
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upon-HuU,  whereby  a  rate  was  assessed  upon  the  inhabitants  of  the  said 
town  and  county  to  defray  the  expenses  of  rebuilding  the  gaol  on  a  new 
site.  (See  p.  865.  ante.)  In  Hilary  term  1831,  Sir  James  Scarlett ^  F. 
Pollock,  and  Cresswell,  shewed  cause  against  the  rule,  which  was  supported 
by  Sir  T.  Denman,  Attorney- General,  Campbell,  Coltman,  and  Archbold. 
The  argument  turned  chiefly  on  the  construction  of  the  several  clauses 
of  23  G.  S.  c.  55.,  4  G.  4.  c.  64.,  and  5  G.  4.  c.  85.,  referred  to  in  the 
case  above  reported. 

Lord  Tenterden  C.  J.  It  has  been  argued  in  support  of  the  rule, 
that  the  inhabitants  of  the  town  and  county  ought  not  to  be  charged  with 
this  rate,  unless  there  were  distinct  words  in  stat.  4  G.  4.  c.  64.,  making 
them  liable  to  it,  because  it  does  not  appear  that  they  were  obliged  to 
build  a  gaol  before  the  statute  passed.  But  the  rate  is  for  building  a 
house  of  correction  as  well  as  a  gaol ;  and  it  cannot  be  sa^d  that  the  in- 
habitants were  bound,  before  the  statute,  to  build  a  house  of  correction, 
more  than  to  build  a  gaol.  If,  therefore,  it  is  admitted  that  they  are 
chargeable  for  the  house  of  correction,  the  argument  from  former  liability 
may  be  used  against  as  well  as  for  the  rule.  The  local  act,  23  G.  3. 
c.  55. ,  recites,  that  it  is  just  that  the  charges  of  building  the  gaol  should 
be  borne  an&  defrayed  by  and  out  of  the  estates  within  the  town  and 
county  in  a  fair  and  equal  degree,  and  it  lays  the  expense  of  building 
the  gaol  on  the  inhabitants,  but  directs  that,  when  built,  it  shall  be  main- 
tained, supported,  and  repaired  by  the  mayor  and  burgesses  of  the  said 
town  or  borough  of  Eingston-uj>on-Hull.  So  the  law  stood,  under  the  act 
23  G.  3.  c.  55.,  which  was  applicable  to  the  gaol  only.  Then,  by  stat, 
4  G.  4.  c.  64.  5.  2,,  it  is  enacted,  that  one  gaol  and  one  house  of  correction 
shall  be  maintained  in  the  several  cities,  towns,  and  places  mentioned  in 
the  schedule,  (among  which  is  Xingston-upon- Hull,)  and  that  the  regu- 
lations after-mentioned  shall  extend  to  every  such  gaol  and  house  of 
correction  maintained  at  the  expense  of  such  city,  town,  or  place.  It 
might  be  said  here,  that  if  the  gaol  is  not  to  be  maintained  at  the  ex- 
pense of  the  county  of  the  town,  the  regulations  cannot  be  enforced 
in  such  gaol ;  that,  however,  is  not  contended.  By  the  forty-fifth  and 
fiftieth  sections,  if  it  is  found  that  the  site  of  the  old  gaol  is  improper,  and 
that  it  ought  to  be  removed,  the  justices  (and  not  the  mayor  and  others,  as 
directed  by  the  local  act  in  question  here)  are  to  buy  the  land  for  the  pur- 
pose: and  by  the  sixty-eighth  section,  which  is  loosely  worded,  but  which  we 
must  construe,  if  we  can,  consistently  with  justice,  and  with  the  situation 
and  obligations  of  the  respective  parties,  it  is  enacted  that,  in  order  to 
defray  the  expenses  of  the  matters  and  things  before  directed  to  be  done, 
it  shall  be  lawful  for  the  justices  in  sessions  to  raise  the  necessary  sums 
for  such  purposes  on  the  counties,  &c  cities,  towns,  or  places  to  which 
this  act  shall  extend,  "  in  the  same  manner  as  rates  applicable  to  the 
building,  repairing,  or  maintenance  of  such  prisons  respectively  are  now 
3  M  3  directed 
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directed  to  be  raised  by  law."  These  words  ("  building,  repairing,  or 
maintenance  ")  being  in  the  disjunctive,  the  Court  is  enabled  to  interpret 
them  in  a  manner  corresponding  with  previous  obligations,  and  to  con- 
sider them  applicable  to  cases  where  there  was  one  mode  of  providing  for 
the  expense  of  building,  and  another  for  that  of  repairing  or  maintaining. 
It  is  true  that  when  this  enactment  was  made,  the  provision  for  rebuild- 
ing, in  the  act  23  G.  3.  c.  55.,  had  expired ;  but,  on  an  enlarged  view  of 
the  subject,  that  does  not  prevent  the  construction  we  have  adopted. 
There  had  been  a  power  to  make  distinct  rates  for  rebuilding,  and  for 
maintaining  this  gaol.  The  present  rate,  therefore,  being  made  for  re- 
building, and  not  for  maintaining  the  gaol,  I  think  that,  on  a  fair  and 
just  interpretation  of  the  statutes,  it  may  properly  be  imposed  upon  the 
inhabitants  of  the  town  and  county. 

LiTTLEDALE  J.  I  am  also  of  opinion  on  the  construction  of  the  general 
act,  that  such  a  rate  is  good,  and  I  do  not  think  the  peculiar  state  of  circum- 
stances introduced  by  stat.  23  G.  3.  c.  55.  makes  any  difference.  By  that 
act  it  was  directed,  that  the  gaol  should  be  rebuilt  by  a  rate  laid  on  the  in- 
habitants, and  maintained  and  repaired  at  the  expense  of  the  corporation. 
It  may  be  questioned  whether  that  act  extended  to  more  than  the  one 
gaol  there  spoken  of,  and  whether  it  was  not  functus  officio  for  the  present 
purposes  when  that  gaol  ceased  to  exist.  It  may  also  be  doubted  whether 
the  sixty- eighth  section  of  the  general  act,  when  it  provides  for  defraying 
"  the  expenses  of  the  several  matters  and  things  herein-before  directed  to 
be  done  respecting  gaols,"  &c.  contemplates  such  things  as  building  and 
repairing ;  but,  supposing  it  referable  to  them,  the  rates  for  those  pur- 
poses are  to  be  raised  in  the  same  manner  as  rates  applicable  to  the  build- 
ing, repairing,  or  maintenance  of  the  before-mentioned  prisons  respectively, 
"  are  now  directed  to  be  raised  by  law : "  and  no  rate  for  building  the 
gaol  of  Kingston-upon-Hull  could  at  that  time  have  fallen  upon  the  cor- 
poration. There  is  no  pretence  for  saying  that  they  are  liable  for  the 
house  of  correction ;  and  the  rate  must  be  good  altogether,  or  bad  alto- 
gether.   I  am  of  opinion  that  it  is  altogether  good. 

Taunton  J.  I  am  of  the  same  opinion.  Even  if  the  corporation  had 
formerly  supported  the  gaol  from  funds  of  their  own,  that  would  not 
take  away  the  legality  of  a  rate  like  the  present,  if  the  sessions  were  legally 
authorized  to  impose  it.  James  v.  Green,  6'  T.  R.  228.,  is  a  leading  case 
on  that  point. 

Patteson  J.  The  words,  "  building,  repairing,  or  maintenance,"  in 
the  sixty-eighth  section  of  4  G.  c.  64 ,  being  in  the  disjunctive,  enable  us 
to  leave  the  question  of  repair  open,  even  without  reference  to  stat.  5  G.  4. 
c.  85.;  and  our  decision  in  favour  of  the  order  for  making  this  rate  will 
not  be  inconsistent  with  the  local  act  of  1783. 

Rule  discharged. 


1834.. 

Thompson 
ai;otnst 
IIaikes. 


IN  THE  Fourth  Year  of  WILLIAM  IV.  88  3 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  King's  Bench.) 

Burn  and  Another  against  Carvalho  and 
Others,  Assignees  of  the  Estate  and  Effects 
of  FoRTUNATO,  a  Bankrupt. 


IT  appeared  by  the  record  sent  up  from  the  King's  F.,  a  merchant 
_  ^  _         ^      at  Liverpool, 

Bench,  that  the  plaintiffs  below  declared  against  the  used  to  consign 

goods  to  his 

defendants  below  in  trover  for  cotton  goods,  laying  the 
right  of  possession  in  the  bankrupt  before,  and  in  the 
assignees  after,  the  bankruptcy ;  that  the  general  issue 
was  pleaded ;  and  that  at  the  Lancaster  assizes,  on  the 
7th  of  March,  1  W»  4.,  the  cause  was  tried  by  a  jury, 
who  found  a  special  verdict.  The  verdict  was  in  all 
material  respects  the  same  with  the  case  as  stated  in 


agent  at  /va/n'a, 
in  South  Anie^ 
r'lca,  for  sale, 
and  to  draw 
bills  upon  the 
credit  of,  and 
against  such 
consignments, 
in  propor- 
tion to  their 
amount,  to  be 
paid  by  the 
agent  out  of  the 
proceeds.  Some 

bills  so  drawn,  and  negotiated  by  the  indorsements  of  a  house  in  London  with  which  F. 
corresponded,  were  refused  acceptance  by  the  agent.  The  London  house  thereupon  re- 
quested F.  to  write  to  his  agent  at  Bahia,  with  orders,  **  that  in  case  he  did  not  pay  i^.'s 
drafts,  he  should  immediately  hand  over  such  property  as  he  might  have  of  i^.'s,  of  an 
equivalent  value  to  the  bills  not  paid  by  him,  to  the  agent  of  the  Londonbouse  at  Baliia.^* 
F.  replied,  that  he  would  write  to  his  agent,  agreeably  to  these  injunctions,  directing  him 
to  hand  over  to  the  agent  of  the  London  house,  "  property  of  i^.  in  his  hands,  to  cover 
the  amount  of  bills  that  eventually  might  not  be  paid."  Afterwards,  and  before  the  letter 
from  jF".  to  his  agent  reached  Bahia,  F-  became  bankrupt,  i^. 's  agent  subsequently  handed 
over  to  the  London  house  goods  consigned  to  him  as  above  mentioned,  to  an  amount  less 
than  that  of  the  bills  unpaid  : 

Held,  that  there  was  no  legal  or  equitable  assignment  of  those  goods  to  the  London 
house  before  the  bankruptcy,  and  that  on  that  event  the  property  in  them  vested  in  the 
assignees. 

In  an  action  of  trover  brought  by  the  assignees  for  the  goods,  in  which  the  above  facts 
were  proved,  the  defendants  also  offered  in  evidence  the  letter  written  by  F.  to  his  agent 
at  Bahia  (after  promising  the  London  house  to  write,  as  above  stated),  in  which  he  ordered 
that  party  to  hand  over  all  the  property  which  he  held  on  i^.'s  account  to  the  agents  of  the 
L^o?idon  house  : 

Qu<ere,  Whether  the  letter  was  admissible;  but  held  that,  if  it  were,  the  decision  ought 
still  to  be  the  same. 


3  M  4. 
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Carmlho  v.  Burn,  4  B.  &  Ad.  382.  {a)  It  appeared 
further  that  the  Court  of  King's  Bench  gave  judgment 
for  the  plaintiffs  below  on  the  special  verdict,  where- 
upon error  was  brought;  and  the  error  assigned  was 
that  the  judgment  was  for  the  plaintiffs  below,  whereas 
it  should  have  been  for  the  defendants.  In  last  Easter 
vacation  [Saturday,  May  lOth),  this  case  was  argued 
before  Tindal  C.  J.,  Lord  Lyndhurst  C.  B.,  Park,  Gaselee, 
and  Bosanquet  Js.,  and  Bolland  and  Gurney  Bs. 

StarJcie  for  the  plaintiffs  in  error.  The  grounds  upon 
which  the  judgment  in  the  court  below  rested  are  too 
limited.  It  appears,  that  it  was  founded  on  the  possibility 
of  an  interest  in  the  bankrupt  at  the  time  of  the  bank- 
ruptcy (p.  393.) ;  and  the  consideration,  whether  a  court 
of  equity  would  compel  the  assignees  to  hold  for  others 
than  the  defendants,  is  expressly  excluded  (p.  396.). 

{a)  The  only  facts  omitted  in  that  report,  and  stated  in  the  special 
verdict,  (except  the  details  necessary  to  prove  the  bankruptcy,)  were  the 
following  :  After  stating  that  Fortunato's  bills,  drawn  against  the  con- 
signments made  by  him  to  Eego,  were  negotiated  by  the  indorsement  of 
the  defendants,  who  received  brokerage  for  so  doing,  the  verdict  pro- 
ceeded :  — 

"  In  the  years  1828  and  1829,  the  said  A.  P.  ForUinalo,  the  said  bank- 
rupt, had  made  such  consignments  to  Bego  at  Sahia,  by  eight  different 
vessels,  and  the  value  of  those  consignments  by  those  vessels  amounted  to 
upwards  of  20,000^."  The  verdict  then  stated,  as  in  the  reported  case, 
that  Fortunato,  between  the  29th  of  November  1828,  and  16th  of  March 
1829,  drew  and  negotiated  bills,  so  drawn  and  indorsed  as  before  men- 
tioned, to  the  amount  of  3800/.,  and  received  the  amount  from  the  defend- 
ants, whose  agents  took  up  the  bills,  on  their  being  dishonoured,  for  the 
honour  of  the  defendants :  and  that  the  bankrupt  received  due  notice  of 
the  dishonour  of  all  the  bills.  The  amounts  and  dates  of  the  bills  were 
set  out  as  follows  :  — 

29th  iV"ot;.  1828    -  |f  16fh  Jrt7i.  1829  "1^505 

14th  Feb.  1829,  £700.        2.;th  Feb.,  £700.       16th  March,  £500. 
The  verdict  then  went  on  to  state,  as  in  the  reported  case,  that  goods 
were  consigned  to  Rego  to  an  amount  covering  the  3800/.,  &c. 

This, 
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This,  however,  is  at  variance  with  the  doctrine,  that  1834?. 
assignees  can  recover  only  such  property  as  they  are  ~^ 


entitled  to  apply  to  the  satisfaction  of  the  demands  of  against 

Cakvalho. 

the  creditors;  a  doctrine  which  is  very  convenient,  as 
superseding  the  necessity  of  instituting  suits  in  equity 
to  compel  assignees  to  refund,  and  which  has  been 
recognised  in  Lempriere  v.  Pasley{a)^  and  Bronson  v. 
Heathcote.  {b)  In  the  present  case,  the  defendants,  at 
the  time  of  the  bankruptcy,  had  an  equitable  lien, 
which  was  good  against  the  bankrupt,  and  therefore 
against  the  assignees,  upon  all  the  property  in  Bego's 
hands,  or  upon  so  much  of  it  as  was  necessary  to  cover 
the  bills,  which,  in  fact,  would  be  all.  There  is  an  ap- 
parent variance  between  the  letter  dated  9th.  April  1829, 
from  the  bankrupt  to  the  defendants,  and  that  dated  11th 
April,  from  the  bankrupt  to  Rego  ;  the  former  promising 
to  direct  that  so  much  property  should  be  handed  over 
as  would  cover  the  amount  of  bills  that  eventually  might 
not  be  paid ;  the  latter  directing  all  to  be  handed  over. 
But,  in  fact,  all  was  required  to  cover  the  amount;  the 
latter  was  the  performance  of  the  promise  contained  in 
the  former.  [Lord  JLyndhurst  C.  B.  If  Rego  held  ' 
more  than  was  necessary  to  cover  the  amount,  he  would 
have  had  to  hand  over  only  a  part,  which  part  the 
order  to  him  did  not  specify.  Would  you  say  that,  in 
that  case,  he  must  have  handed  over  all  ?]  It  is  not 
necessary  to  go  so  far.  The  gross  property  could  not 
be  touched  by  the  bankrupt  till  enough  had  been 
handed  over  to  cover  the  amount :  there  would  be  an 
equitable  lien  upon  all.  But  the  bankrupt's  letter  of 
1 1th  of  April  to  Rego  shews  that,  according  to  his  own 
understanding  of  the  contract  with  the  defendants,  the 

(a)  2  2\  n  485.  \b)  1  Aik,  160. 

whole 
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1834.  whole  of  the  property  was  to  be  handed  over,  and  he 
"I     '      must  be  considered  to  be  coo^nizant  of  the  state  of  facts. 

Burn  ^ 

against  And  Mego  SO  understands  him,  for  he  does  hand  over 
Carvalho. 

all.  This  view  of  the  case  is  confirmed  by  Rego^s  letter 
to  the  plaintiffs  in  error,  dated  Juli/  15th.  (a) 

The  circumstance  of  the  bankrupt  having  been  un- 
able to  perform  the  contract  immediately  by  forthwith 
handing  over  the  goods,  on  account  of  the  distance, 
cannot  affect  the  equity :  the  goods  are  handed  over  as 
soon  as  possible,  and  the  bankrupt  could  not  have  re- 
covered them  back  ;  neither  therefore  can  the  assignees. 
The  delivery,  when  made,  relates  back  to  the  agreement 
in  consequence  of  which  it  was  made  ;  and  thus  there  was 
a  delivery  before  the  time  of  the  bankruptcy.  But  it 
is  enough  if  there  was  an  equitable  lien  at  that  time.  In 
order  to  support  the  judgment  below,  it  must  be  shewn, 
first,  that  the  bankrupt's  letter  to  Mego  of  11th  of  April 
cannot  be  taken  into  consideration ;  and  then,  that, 
without  the  aid  of  that  letter,  the  contract  is  contingent 
only,  as  being  either  dependent  upon  an  uncertain  event, 

(a)  The  letter  here  referred  to  (which  is  only  in  part  set  out  in  4  ^ 
Ad.  387.)>  was  as  follows  :  — 

"  The  present  has  for  its  sole  object  the  informing  you  that,  on  the 
30th  ultimo,  I  placed  at  the  disposal  of  Mr.  T.  F.  Vogeler,  36251.  Os.  2d. 
in  goods,  belonging  to  Mr.  A.  P.  Fortunato  of  Liverpool.  Through  want 
of  calculation,  without  doubt,  and  never  with  any  intention  of  prejudicing 
you,  it  was,  that  this  friend  continued  drawing  successively  against  re- 
mittances which  he  made,  perhaps  without  counting  on  the  constant 
stagnation  occurring  with  goods,  and  the  diflSculties  which  offer  in 
realising  this  result ;  these  which  I  have  set  forth,  and  no  others,  being 
the  motives  which  operated  with  me  in  not  accepting  the  last  drafts  of 
said  friend  for  3800^.,  which  amount,  compared  with  what  I  deliver  in 
goods  on  hand,  shews  evidently  that  it  was  not  with  sinister  views  that 
Mr.  Fortunato  charged  you  with  negotiating  his  bills,  but  by  the  occur- 
rence of  the  circumstances  I  have  mentioned,  which  being  taken  into 
consideration  by  you,  I  trust  that  that  friend  is  entitled  to  continue  to 
merit  your  confidence,"  &c. 

or 
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or  undetermined  as  to  the  amount  to  be  transferred.  1831?. 
Now  the  letter  is  written  in  execution  of  the  contract 

Burn 

previously  made  between  the  parties  ;  it  is  a  substantial  against 
performance.  In  Bailey  v.  Culverwell  (a),  the  agent  of 
the  owner  of  goods  had  sold  them  to  a  person  who  de- 
sired the  agent  to  keep  them  in  his  hands  unless  he 
could  sell  them  at  a  certain  price ;  and  afterwards,  the 
goods  not  being  sold,  the  buyer  directed  the  agent  (who 
still  held  them,  and  had  required  security  for  payment 
of  the  original  purchase-money)  to  sell  them,  and  pay 
the  proceeds  to  the  original  owner  in  liquidation  of  the 
purchase-money  due  to  him,  and  to  pay  the  surplus 
to  himself,  the  buyer.  After  he  had  given  these 
directions,  but  before  they  had  been  complied  with, 
he  became  bankrupt.  His  assignees  then  brought 
trover  for  the  goods  against  the  agent ;  but  it  was  held 
that  the  application  for  payment  must  be  taken  to  have 
been  made  by  the  agent  on  behalf  of  the  original  owner, 
that  the  original  owner  must  be  considered  as  having 
assented  to  the  arrangement  made,  that  such  assent 
would  be  referred  to  the  time  of  the  direction  beinff 
given  by  the  bankrupt,  and  that  such  direction  was  not 
countermandable :  and  the  assignees  were  nonsuited,  on 
the  ground  of  the  goods  being  subject  to  the  equitable 
claim  of  the  original  owner.  Here  there  is  an  express 
request  by  the  plaintiffs  in  error,  in  their  letter  of 
Jpril  4th,  and  this  must  be  coupled  with  the  letter  of 
April  11th,  which  was  a  performance  of  the  request;  the 
request  and  performance  together  go  at  least  as  far  as 
the  order  and  the  inferred  assent  in  Bailey  v.  Culver- 
well  (a),  and  the  request  is  made  by  the  party  actually 

(fl)  8  L\  ^  C.  448- 

interested. 
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1834-.  interested.  The  order  in  the  letter  of  11th  April  was 
T    '      therefore  not  countermandable.    It  is  true,  that  a  direc- 

BURN  ' 

^  against  tion  given  by  a  principal  to  an  agent,  to  transfer  goods 
or  their  proceeds  to  a  third  party,  is  countermandable 
by  the  principal,  until  it  be  communicated  to  such  third 
party,  as  was  held  in  Scott  v.  Porcher  {a),  and  other 
cases  cited  on  behalf  of  the  plaintiff  in  Bailey  v.  Cuher- 
*well.  (b)  But  here,  the  giving  the  order  in  the  letter  is 
simply  a  performance  of  a  contract  between  the  parties, 
in  a  manner  specifically  pointed  to  by  ihe  contract :  the 
only  additional  communication  which  could  have  taken 
place  would  have  been  by  the  plaintiffs  in  error  de- 
manding to  see  the  order,  instead  of  taking  for  granted, 
as  they  were  entitled  to  do,  that  it  would  be  given  in 
pursuance  of  the  contract.  Even  supposing  that  there 
were  a  variance  between  the  agreement  in  the  letter  of 
April  9th,  and  the  letter  to  Hego  of  April  11th,  the  lien 
upon  the  whole  property  still  subsists,  and  is  not  pre- 
judiced by  any  uncertainty  as  to  how  much  will  be  re- 
quired to  discharge  the  equitable  incumbrance.  The 
letter  of  the  11th  cannot  therefore  be  left  out  of  con- 
sideration, and  then  the  other  difficulties  do  not  apply, 
for  that  letter  leaves  no  uncertainty  or  contingency 
open.' 

But,  supposing  that  the  letter  of  April  11th  cannot 
be  taken  into  consideration,  still  there  is  no  such  un- 
certainty or  contingency,  either  as  to  amount  or  time, 
as  will  prevent  the  equitable  lien  from  attaching.  The 
request  in  the  letter  of  April  4th  from  the  plaintiffs  in 
error  to  the  bankrupt,  is,  that  Rego  may  be  directed 

immediately "  to  hand  over  "  such  property  as  he 

(a)  3  Mer.  6  52.  (6)  S  B.  ^  C  451. 

may 
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may  have"  of  an  "equivalent  value  to  the  bills  not  1834'. 
paid."  And  the  bankrupt  answers,  by  the  letter  of 
the  9th  of  ApriL  that,  agreeablv  to  their  instructions,  against 
he  will  write.  Had  nothing  further  been  done,  he 
would  have  been  bound,  and  the  equitable  lien  would 
have  been  created  at  and  from  that  time.  It  is  not 
necessary,  even  on  the  supposition  that  there  was  more 
property  than  enough,  that  there  should  have  been  a 
specific  appropriation  of  any  part  of  it  to  the  discharge 
of  the  bills.  The  assignees  have  no  right  to  property 
in  which  the  bankrupt  is  not  beneficially  interested ; 
here  the  equitable  lien  upon  the  whole  prevents  him 
from  having  any  beneficial  interest  in  any  part  of  it 
till  the  lien  be  discharged.  [Lord  Lyndhiirst  C.  B. 
Suppose  a  man  holds  goods  of  a  trader  to  the  ,  value 
of  10,000/.,  and  he  gives  another  person  a  charge  upon 
them  to  the  amount  of  100/.,  will  not  the  goods  pass 
to  his  assignees  ?  ]  It  is  possible  that,  if  the  charge 
were  so  definite,  the  goods  might  pass  to  the  assignees, 
subject  to  it.  That,  however,  is  not  the  case  here. 
[Tindal  C.  J.  referred  to  Falkener  v.  Case.  («)]  Then 
as  to  the  alleged  uncertainty  respecting  the  sum  to  be 
secured.  In  the  case  In  Re  Ship  Warre  [h)  it  was 
considered  by  Lord  Chancellor  Eldon  that  an  assign- 
ment was  good  in  equity,  although  both  the  sum  to  be 
secured,  and  the  property  upon  which  the  security  was 
given,  were  uncertain.  It  is  true  that,  in  that  case, 
there  was  afterv/ards  an  actual  taking  of  possession  : 
but,  in  the  present  instance,  nothing  prevented  the  actual 
transfer  at  the  time  of  the  agreement,  except  the  dis- 

(a)  ]  Brown,  Ch.  Ca.  125.  ;  more  fully,  from  a  MS.  by  Ashiirsl  J.,  in 
Lempriere  v.  Pasley,  2  T.  R.  491. 

(b)  Note  to  Monkhouse  v.  Hat/,  8  Pricey  269. 

tance 
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1834'.       tance  at  which  the  goods  were  :  and  the  transfer  has 
relation  to  the  time  of  the  agreement. 

Crompton  for  the  defendants  in  error.    The  property 
passes  to  the  assignees,  unless  it  can  be  shewn  that  the 
plaintiffs  are  entitled ;  they  must  shew  a  legal  property 
in,  or  an  equitable  assignment  of,  all  the  goods  :  it  is  not 
enough  to  establish  an  equitable  claim   upon  some 
unascertained  portion.     It  is  true  that  the  assignees 
cannot  take  property  of  a  bankrupt  which  is  equitably 
the  property  of  a  third  person ;  but  this  doctrine  is 
applicable  only  where  no  part  of  the  property  can 
possibly  be  applied  to  the  benefit  of  creditors,  and 
where,  consequently,  the  assignees  are  naked  trustees. 
Here  no  equity  passed  by  the  letters  of  the  4th  and 
9th  of  April.    The  decision  of  the  court  below  has 
been  sanctioned  by  the  Court  of  Exchequer  in  Best  v. 
Argles,  (a)    {Gurney  B.    All  that  was  there  done,  was 
to  leave  the  defendant  to  take  the  opinion  of  a  court  of 
equity.]    At  any  rate,  the  Court  thought  that  it  might 
be  merely  a  question  for  a  court  of  equity.    It  appears 
that  consignments  to  the  value  of  20,000Z.  were  in 
Bego's  hands ;  and  there  is  nothing  in  the  letters  of  the 
4th  and  9th  to  raise  a  presumption  that  the  whole  of 
whatever  Rego  had  was  intended  to  pass  to  the  plaintiffs 
in  error,  to  cover  bills  to  the  amount  of  3800/.  only. 
Rego  himself  does  not  appear  to  know  how  much  would 
be  wanted;  for  he  says,  in  his  letter  of  the  11th  June, 
that  a  great  part  of  the  goods  consigned  to  him  by  the 
bankrupt  still  exists  in  his  possession.    No  stress  can  be 
laid  on  the  fact  that  the  bills  were  drawn  against  the  con- 


(a)  2  Cr.  ^  M.  401. 
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signment;  that  is  the  ordinary  practice,  and  creates  no  18  34*. 
lien  between  the  drawer  and  indorser.  The  letter  to  JReeo 
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of  the  11th  of  April  cannot  be  taken  into  consideration ;  against 
it  is  not  the  agreement  between  the  plaintiffs  in  error 
and  the  bankrupt ;  it  never  was  communicated  to  the 
former,  and,  therefore,  was  merely  a  transaction  be- 
tween the  bankrupt  and  his  agent,  and  as  such  re- 
vocable, Scott  V.  Porclier  {a) ;  and  bankruptcy  always 
operates  as  a  countermand.    And,  without  this  letter, 
there  is  only  a  promise  to  hand  over  property  to  a  par- 
ticular amount,  not  being  specifically  selected,  in  the 
event  of  the  bills  not  being  paid ;  there  is,  therefore,  an 
uncertainty,  first,  as  to  the  goods  which  may  be  in  Regd's 
hands  ;  secondly,  whether  any,  and  what  bills  would 
be  unpaid ;  thirdly,  as  to  the  part  of  the  goods  which 
JRego  would  appropriate  to  the  security  of  the  bills.  The 
order  was  not  executed  till  after  the  bankruptcy;  to 
make  this  valid  as  against  assignees,  there  should  have 
been  some  assent  by  Rego,  to  hold  for  the  plaintiffs  in 
error,  before  the  bankruptcy ;  Ex  parte  Heyjoood.  [b) 
The  doctrine  of  equity  has  never  been  applied,  except 
in  the  case  of  an  actual  contract;  it  has  not  been  ex- 
tended to  the  case  of  an  order  to  an  agent.    And  here 
the  order  varied  from  the  preceding  contract,  and  there- 
fore was  not  a  performance  of  it.    Again,  a  promise  to 
pawn  goods,  does  not  bind  the  goods  themselves,  either 
in  law  or  equity,  though  it  may  subject  the  person 
promising  to  an  action.    [_TindaL  C.J.    Suppose  you 
order  a  banker  to  pay  money  to  a  third  person,  and 
the  banker  assents,  does  not  that  pass  the  money?] 
Not  if  my  bankruptcy  intervene  between  the  order 
and  the  assent.    Even  in  the  case  of  a  contract  of  sale, 

(a)  3  Mer,  652.  (6)  2  Rose^  Ca.  Bank.  355. 

the 
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ISS^.  the  interest  does  not  pass  if  any  thing  remain  to  be 
"~  done:  here  the  debt  was  to  be  ascertained,  and  the 
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to  hand  over  property  to  a  person  in  pawn,  or  to 
select  a  certain  quantity  of  goods  to  be  pawned,  and 
bankruptcy  were  to  intervene  before  the  servant  had 
done  so,  could  there  be  an  equity  upon  that  property  ? 
An  equitable  mortgage  by  deposit  of  title  deeds  is  in- 
complete if  future  deeds  be  contemplated.  [_Lyndhurst 
C.  B.  It  is  incomplete,  if  a  deposit  of  deeds  be  made  in 
order  merely  that  formal  instruments  may  be  executed ; 
but,  if  they  be  deposited  as  a  mortgage,  it  is  enough :  it 
depends  upon  the  meaning  of  the  parties.]  Romo  v. 
Dawson  (a)  and  Yeates  v.  Groves  (b)  were  cited  in  the 
argument  below;  but,  in  the  former  case,  the  order 
for  the  money  had  been  communicated  and  actually 
handed  over  to  the  party  in  whose  hands  the  money 
was ;  in  the  latter,  the  purchaser  of  the  estate,  who 
held  the  money  claimed,  had  communicated,  to  the 
party  claiming,  his  assent  to  the  arrangement.  It  is 
said  that  distance  of  place  cannot  affect  the  nature  of 
the  rights ;  but  it  would  be  unreasonable  to  allow  it  to 
alter  the  nature  of  the  conveyance.  In  Bailey  v.  Culver- 
well  (c),  the  party  made  defendant  in  the  action  was 
held  to  have  obtained  possession  of  the  goods  as  agent 
of  the  seller  who  insisted  on  that  security :  this  was 
tantamount  to  a  delivery  to  the  latter,  and  the  pos- 
session commenced  before  the  bankruptcy.  That  case 
might  have  applied,  if  Rego,  before  the  bankruptcy, 
had  agreed  to  hold  for  the  plaintiffs  in  error.  In 
Carpenter  v.  Marnell  (d\  Lord  Alvanley  said  that  the 

(a)  1  Ves.  sen.  531.  {b)  1  F;?5.  jun.  280. 

(cj  8  5.  ^  C.  448,  (</)  SB.  4;  P.  41. 

most 


IN  THE  Fourth  Year  of  WILLIAM  IV. 


893 


most  remote  possibility  of  interest  in  the  assignees 
would  entitle  them  to  recover;  and  in  Winch  v.  Keeley  {a) 
Buller  J.  seems  to  adopt  the  same  criterion. 

Cur,  adv.  mlt* 

In  the  same  vacation,  [June  23d), 

Lord  Lyndhurst  C.  B.  (in  the  absence  of  Tindal 
C.  J.)  delivered  the  judgment  of  the  Court. 

The  question  in  this  case  is,  whether  there  was  an 
equitable  transfer  by  Fortunato,  before  his  bankruptcy, 
of  the  goods  which  are  the  subject  of  this  action. 
Unless  there  was  such  a  transfer  complete  before  the 
bankruptcy,  the  property  in  the  goods  passed  to  the 
assignees.  We  think  there  was  not  such  a  complete 
transfer,  and,  consequently,  that  the  plaintiffs  below  are 
entitled  to  recover.  By  the  terms  of  the  bankrupt  act  (6), 
all  the  personal  estate  of  the  bankrupt  at  the  time  of 
the  bankruptcy  would  vest  in  the  plaintiffs  below  by 
the  assignment :  the  property  in  question  had  there- 
fore passed  to  them,  unless  an  equitable  lien  existed, 
at  the  time  of  the  assignment,  upon  the  whole  or 
an  ascertained  part  of  such  property.  And  on  their 
side  it  is  admitted,  that  nothing  passed  to  them  by  the 
assignment  but  such  property  as  the  bankrupt  was 
equitably,  as  well  as  legally,  entitled  to.  Then  do  the 
facts  here  shew,  consistently  with  decided  cases,  that 
the  equitable  title  to  these  goods  had  passed  from  the 
bankrupt  to  the  defendants  before  the  bankruptcy? 
In  Brown  v.  Heathcote  (c),  Falkener  v.  Case  (d\  and 
Lempriere  v.  Pasley  (^),  the  assignment  was  direct  and 

(a)  1  T.  JJ.  625.  (6)  6  G.  4.  c.  16.  s.  63. 

(c)  I  Atlt.  160.  [d)  2  T.  R,  491. 

(e)  2  T.  R.  485. 

Vol.  I.  3  N  unequivocal, 


1834. 
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1834. 

Burn 
against 
Carvalho. 


unequivocal,  and  complete  before  the  act  of  bank- 
ruptcy :  there  was  nothing  dependent  on  a  contingency, 
much  less  on  a  contingency  which  might  not  have 
been  determined  before  the  assignor  became  bankrupt. 
Nor  could  it  be  objected,  in  those  cases,  that  the  as- 
signment was  not  of  the  whole  or  of  an  ascertained  part 
of  the  goods  in  question.  Again,  when  the  payee  of  a 
note  has  delivered  it  for  value,  but  neglected  to  indorse 
it,  and  afterwards  has  become  bankrupt,  and  the  as- 
signees, after  the  bankruptcy,  have  received  the  amount 
of  such  note,  it  has  been  decided  that  they  held  such 
amount  as  trustees  for  the  party  to  whom  the  note  was 
delivered ;  Ea:  parte  Byas  (a).  Smith  v.  Pickering  (6), 
is  a  similar  case.  But  in  those  cases  the  delivery  was 
complete,  and  the  extent  of  the  lien  ascertained,  before 
the  bankruptcy.  Here,  the  defendants  below,  at  the 
time  when  they  wrote  their  letter  to  the  bankrupt,  of 
April  4<th,  were  ignorant  both  of  the  amount  of  the  bills 
to  be  returned  for  nonpayment,  and  the  amount  of 
goods  in  the  hands  of  Rego  :  all  they  ask  of  the  bank- 
rupt in  that  letter  is,  "  That  you  will  write  to  Mr.  jRego 
by  the  first  vessel,  with  orders,  that,  in  case  he  does  not 
pay  your  drafts,  he  will  immediately  hand  over  such 
property  as  he  may  have  of  yours,  of  an  equivalent 
value  to  the  bills  not  paid  by  him,  to  our  agent,  Mr. 
Vogeler  of  Bahia^  And  then  the  bankrupt,  in  his 
answer,  dated  April  9th,  says,  "  1  will  write  to  Mr.  Bego 
per  brig  JVavertree,  to  sail  on  the  12th  of  this  month, 
directing  him  to  hand  over  to  Mr.  Vogeler  property  of 
mine  in  his  hands  to  cover  the  amount  of  bills  that 
eventually  may  not  be  paid."    Here  is  no  immediate  as- 


{n)  1  Alk.  124. 


(6)  1  Peakey  N.  P.  C.  50. 

signment 
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signment  of  any  certain  and  specified  amount  of  pro-  1834?. 
perty,  but  at  most  only  an  agreement  to  assign  on 
a  contingency,  and  goods  of  an  uncertain  quantity,  ^against 
And  that  quantity  remained  uncertain  till  the  act  of 
bankruptcy  was  committed ;  from  which  time  all  the 
property,  legal  and  equitable,  which  the  bankrupt  had, 
became  vested  in  the  assignees  ;  and,  having  once  passed 
to  them,  it  could  not  be  divested  again,  to  answer  the 
event  of  a  conditional  assignment.  There  is  no  au- 
thority for  saying  that  this  could  take  place ;  and  the 
principle  of  the  bankrupt  law  is  against  it.  As  to 
the  letter  dated  April  11th,  which  was  rejected  by  the 
Court  below,  some  of  the  Judges  of  this  court  think 
that,  as  it  was  the  letter  referred  to  by  the  bankrupt  in 
his  letter  dated  April  9th,  as  about  to  be  written  by  him, 
and  as  the  writing  of  it  formed  part  of  the  transaction, 
it  was  admissible  in  evidence.  But  the  reception  of  it 
would  not  remove  the  difficulty  which  has  been  stated, 
and  therefore  it  is  unnecessary  to  determine  this  point. 
The  Lord  Chief  Justice  of  the  Common  Pleas  concurs 
with  us  in  the  present  decision.  The  judgment  will  be 
affirmed. 

Judgment  affirmed. 


At  a  subsequent  sitting  of  the  Court  of  Error  in  The  enactment 

^  *  of  3  &  4  Jr.  4. 

the  Exchequer   Chamber    (Michaelmas   term  1834),  c.  42.  s.  so., 

that  if  any  per- 

Starkie  applied  to  the  Court  for  an  order  on   the  sou  "  shall  sue 

-» .       ,  .  .         PI  .       ,  .  out  any  writ  of 

Master  to  review  his  taxation  oi  the  costs  in  this  cause,  error,"  &c.,  as 
and  to  disallow  interest  on  the  amount  of  damages,  tion^ed^and 
(2049Z.),  which  he  had  allowed  from  the  bringing  of  {"'^^i'^en  fo^^^ 
the  writ  of  error,  under  the  statute  3  &  4  ^.  -l.  c.  42.  the  defendant 

in  error,  the 
Court  of  Error 

shall  allow  interest  for  such  time  as  execution  has  been  delayed  by  such  writ,  applies 
only  where  the  writ  has  been  sued  out  since  the  passing  of  the  act. 

3  N  2  5.  30. 
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s,  30.  (a)  The  writ  had  been  sued  out  before  the 
statute  passed  (b) ;  and  he  contended  that  the  terms  of 
the  above  clause  were  prospective  only  ("  if  any  person 
shall  sue  out  any  writ  of  error"),  and  therefore  were 
not  applicable  to  a  case  so  circumstanced. 

Crompton,  contra,  argued  that  sect.  30.  was  imperative 
as  to  the  allowance  of  interest,  and  that  the  legislature 
had  fixed  the  1st  day  of  June  1 833  as  the  day  on  which 
the  new  regulation  was  to  commence,  as  if  for  the  express 
purpose  of  avoiding  questions  of  this  nature ;  and  though 
that  day  was  before  the  act  received  the  royal  assent,  the 
Court  could  only  look  to  the  words  used  in  the  act.  A 
similar  construction  had  been  put  on  sect.  31.,  rendering 
executors  liable  to  costs  (c). 

The  Court  were  of  opinion,  that  a  question  under 
sect.  30.,  the  terms  of  which  were  prospective,  was 
very  different  from  one  arising  under  sect.  31.,  the  lan- 
guage of  which  ("  That  in  any  action  brought  by  any 
executor  or  administrator,"  &c.)  was  sufficiently  com- 
prehensive to  embrace  all  actions  brought  by  such 
party,  whether  before  or  after  the  passing  of  the  act; 

(a)  3  &  4  W.  4.  c.  42.  s.  30.  "  And  be  it  further  enacted,  That  if  any 
person  shall  sue  out  any  writ  of  error  upon  any  judgment  whatsoever 
given  in  any  court  in  any  action  personal,  and  the  court  of  error  shall 
give  judgment  for  the  defendant  thereon,  then  interest  shall  be  allowed 
by  the  court  of  error  for  such  time  as  execution  has  been  delayed  by  such 
writ  of  error,  for  the  delaying  thereof." 

(b)  Theteste  of  the  writ  was,  June  3d,  3  W.  4.  (1833).  By  sect.  44. 
of  the  actjit  is  said  "  that  this  statute  shall  commence  and  take  effect  on 
the  1st  day  of  June  1833 but  the  act  did  not  receive  the  royal  assent  till 
the  14th  of  August  1833. 

(c)  Freeman  v.  Moyes,  ante,  p.  338. ;  Pickup  v.  Wharton,  4  Tyrwh.  228., 
2  Cro,  4;  M.  405. 

and 
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and  the  Court  directed  the  taxation  to  be  reduced  as  1834. 
prayed  (a). 

(a)  See  a  similar  decision  on  stat.  I  W.  ^.  c.  21.  5.6.,  Rex  v.  Wix^ 
2  i?.  ^  Ad.  203. 


Henry  Ha  WARDEN  Fazakerley  against  Gilbert 
Ford  and  Hawarden  Thomas  Gillibrand, 
now  Hawarden  Thomas  Fazakerley.  (a) 

'^PHE  Lord  Chancellor  sent  the  following  case  for  ^r.  G.,  in  1775, 

X  ^  ^         f  1  •    r-t  devised  his 

the  opinion  of  this  Court :  —  manor-house 
Colonel  Samuel  Hawarden  Fazakerley  (late  of  Liver-      ne^phe^w  for 
pool),  by  his  will,  bearing  date  the  27th  of  June  1804,  IL^'iInTphew's' 

first  and  other 

sons  in  tail  male.  The  nephew's  son,  T.  G.,took  under  the  will ;  and  upon  his  marriage,  in 
1801 ,  suffered  a  recovery,  and  conveyed  the  estates  to  the  use  of  himself  for  life  ;  remainder, 
subject  to  a  term  in  S.  H.  F.  and  another,  for  securing  a  jointure  and  raising  portions  for 
younger  children,  to  the  use  of  the  settlor's  first  and  other  sons  by  the  marriage,  in  tail  male. 
Power  was  given  to  the  trustees  to  sell  and  exchange  the  lands,  and  invest  the  monies. 

In  1804,  S.  H.  F.y  the  termor  and  trustee  under  the  settlement,  devised  his  own  estates 
in  trust  for  the  second  son  of  T.  G.,  the  settlor,  in  tail  male;  and  in  like  manner  to  the 
third  and  other  sons,  &c.,  with  a  power  to  the  trustees,  if  at  any  time  the  person  entitled  to 
the  possession  or  to  the  rents  and  profits  of  the  said  estates  should  be  a  minor,  to  receive 
and  apply  such  rents  and  profits  during  the  minority.  Proviso,  that  in  case  and  so  often  as 
the  manors,  lands,  ^c,  devised  by  the  will  of  V^.  G.  for  an  estate  in  tail  male  should  descend 
to,  or  devolve  upon,  any  son  of  the  said  T.  G.  (the  settlor),  or  heir  male  of  the  body  of  such 
son,  and  the  person  on  whom  the  same  should  so  descend  or  devolve  should,  under  the 
trusts  of  the  present  will,  be  tenant  in  tail  male  of  the  messuages,  lands,  &c.  devised  by  this 
will,  so  as  to  be  then  actually  in  possession  or  entitled  to  the  rents,  issues,  and  profits  thereof, 
and  there  should  at  the  same  time  be  any  other  son,  &c.  of  the  said  T.  G.,  then  the  estate 
by  this  will  declared  to  be  in  trust  for  the  person  so  becoming  entitled  under  the  will  of 
W.  G.  should  cease  and  determine,  and  the  now  devised  premises  should  be  in  trust  for  the 
person  who  would  be  entitled  if  the  forfeiting  party  were  dead,  and  there  were  a  failure  of 
issue  in  tail  male.    No  express  reference  was  made  in  this  will  to  the  settlement  of  1801. 

S.  II.  F.  died  in  1813,  and  his  devised  estates  vested  in  the  trustees  for  the  second  son  of 
T.  G.  The  eldest  son  of  T.  G.  died  in  1816,  and  T.  G.  himself  in  1828  ;  whereupon  his 
estates  vested  in  the  same  second  son  :  he  was  still  a  minor.  Several  children  of  T.  G.  by 
the  marriage  of  1801,  and  likewise  the  widow>  survived  him.  Many  parts  of  the  settled 
estates  had  been  sold  and  exchanged  by  the  trustees  under  the  settlement. 

Held,  by  Denman  C.  J.,  Parked.,  and  Patteson  J.,  Taunton  J.  dissentiente,  that,  under 
these  circumstances,  the  estate  devised  by  S.  H.  F.  to  the  second  son  of  T.  G.  did  not  go 
over  by  the  shifting  clause. 

{a)  This  and  the  next  two  cases,  argued  and  decided  in  former  terms, 
^re  introduced  here,  not  having  been  published  in  Messrs.  Barnewall  and 
Adolph/ts's  Reports. 

3  N  3         •  devised 
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1832.      devised  all  his  real  estates  to  the  defendant,  the  Rev. 

Gilbert  Ford^  and  two  other  persons,  in  fee,  in  trust 

Fazakerley 

against      for  the  second  son  of  Thomas  Gillihrand^  of  Chorley^ 

Ford. 

in  the  county  of  Lancaster  (the  plaintiff's  father),  in 
tail  male  ;  remainder  in  trust  for  the  third  and  every 
other  subsequently  born  son  of  T,  G,  successively,  ac- 
cording to  their  seniorities,  in  tail  male ;  remainder  in 
trust  for  the  eldest  or  only  son  of  Tl  G.  in  tail  male ; 
remainder  in  trust  for  the  daughters  of  T.  G,  successively 
in  tail  male;  remainder  in  trust  for  the  second  and 
other  sons  and  daughters  of  T,  G,  suscessively  in  tail 
general ;  remainder,  upon  certain  trusts,  for  the  benefit 
of  John  Hawarden,  his  sons  and  daughters ;  and 
ultimate  remainder  in  trust  for  the  testator's  right  heirs. 
The  will  then  contained  a  proviso,  that  every  person 
who,  by  virtue  of  the  will,  or  any  codicil  thereto,  should 
"become  entitled  to  the  actual  freehold  of  the  mes- 
suages, lands,  tenements,  rents,  and  other  heredita- 
ments," the  trusts  of  which  were  before  declared, 
should,  within  one  year  after  so  becoming  entitled,  and 
that  every  person  whom  any  issue  female  of  Thomas 
GilUhrand  or  John  Hawarden  should  marry,  if  such  issue 
female  should  at  the  time  of  the  marriage  be  so  entitled, 
should,  within  one  year  next  after  such  marriage,  and,  if 
such  issue  female  should  not  be  so  entitled  at  the  time 
of  marriage,  but  should  afterwards,  during  her  marriage, 
become  so,  then  such  person  should  within  one  year 
next  after  her  becoming  so  entitled,  take  and  use  the 
surname  of  Fazakerley  only,  and  quarter  the  arms  of 
Fazakerley  with  his  own,  unless  the  person  so  becoming 
entitled  should  be  compelled^  under  forfeiture  of  his  or  her 
then  estates^  to  use  and  bear  some  other  name  and  arms  ; 
and  that  such  person  should,  within  a  year  after  so 

becoming 
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Ford. 


becoming  entitled,  endeavour  to  obtain  an  act  of  par-  1832. 
Irament  or  licence  from  the  Crown,  or  use  other  proper 

Fazakerley 

means  for  taking  the  said  name ;  and  the  testator  de-  a^aimt 
dared  his  will,  that  in  case  of  default,  then,  from  and 
after  the  expiration  of  the  said  space  of  one  year,  the 
trust  estates  declared  for  the  benefit  of  him,  her,  or 
them  so  neglecting  or  refusing  should  cease,  determine, 
and  become  utterly  void,  and  the  estates  go  to  the 
person  next  in  remainder  on  the  trusts  before  declared, 
as  if  the  person  so  neglecting,  &c.  being  tenant  for  life, 
were  dead,  or,  being  tenant  in  tail  male,  or  in  tail,  were 
dead  without  issue,  freed  and  discharged  from  any  leases 
or  demises  made  before  such  determination  of  the  estate, 
pursuant  to  the  powers  after  mentioned.  Then  fol- 
lowed a  clause  to  prevent  the  determination  of  any  per- 
son's estate  by  the  last  proviso  from  prejudicing  the 
contingent  trusts  for  the  sons  or  daughters  of  such 
forfeiting  parties,  or  any  other  persons ;  and  to  direct 
the  application  of  the  rents  and  profits  during  the  sus- 
pense and  contingency  of  the  then  expectant  remainder. 
The  next  clause  gave  power  to  the  trustees,  if  at  any 
time  the  person  "j^r  the  time  being  entitled  to  the  pos- 
session^ or  to  the  rents,  issues,  and  prqfits,^^  of  the  mes- 
suages, &c.,  therein-before  mentioned,  under  the  trusts 
of  the  will,  should  be  under  the  age  of  twenty-one  and 
unmarried,  to  receive  the  said  rents,  Sec,  and  apply  a 
competent  part  to  the  maintenance  and  education  of 
the  person  so  entitled,  and  to  invest  the  surplus  in  stock 
or  real  securities;  to  receive  and  lay  out  the  annual 
produce  of  such  stock,  &c.  at  compound  interest,  and 
at  the  end  of  the  minority  or  disco verture,  if  they 
should  think  proper,  to  convert  the  accumulations  into 
money,  and  invest  the  same  in  the  purchase  of  free- 

3  N  4  hold 
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1832.      hold  estates,  &c.,  and  to  stand  seised  of  the  same  upon 
the   trusts,  &c.  declared  as   to  the  first-mentioned 

FAZAKERrKY 

against      cstatcs :  the  rents  and  produce  of  the  lands  so  pur- 

FOHD.  .  ^ 

chased  to  accumulate  in  the  same  manner  and  for  the 
same  trusts  and  purposes  as  were  mentioned  with 
respect  to  the  fund  before  directed  to  be  accumulated. 
Then  came  a  proviso  as  follows  :  — 

"  Provided  always,  nevertheless,  and  I  do  hereby 
declare  my  will  and  mind  to  be,  that  in  case  and  so 
often  as  the  manors^  lands,  tenements,  and  hereditaments 
devised  by  the  mil  of  William  Gillibrand,  late  of  Chorley, 
in  the  said  county  of  Lancaster,  esquire,  deceased,  to 
the  said  Thomas  Gillibrand  for  an  estate  in  tail  male, 
shall  descend  to  or  devolve  itpon  any  son  of  the  said 
Thomas  Gillibrand,  or  any  heir  male  of  the  body  or 
respective  bodies  of  any  such  son  or  sons,  and  the  person 
upon  'whom  the  said  manors,  lands,  tenements,  and  here- 
ditaments shall  so  descend  or  devolve,  shall,  under  the 
trusts  herein-before  expressed  or  contained,  be  tenant  or 
tenants  in  tail  male  of  the  messuages,  lands,  tenements, 
rents,  and  other  hereditaments,  herein-before  by  me  devised, 
so  as  to  be  then  actually  in  possession  or  entitled  to  the  rents, 
issues,  and  profits  thereof,  and  there  shall  at  the  same 
time  be  any  other  son  of  the  said  Thomas  Gillibrand, 
or  any  heir  male  of  the  body  of  any  such  other  son,  or 
any  legal  possibility  of  any  such  other  son,  then  and 
in  such  case,  and  so  often  as  the  same  shall  happen, 
the  estate  or  estates  hereby  declared  to  be  in  trust  for, 
or  for  the  benefit  of  any  such  other  person  or  persons 
who  shall  so  become  entitled  to  the  messuages,  lands, 
tenements,  rents,  and  other  hereditaments  devised  by 
the  said  will  of  the  said  William  Gillibrand  as  aforesaid, 
shall  absolutely  cease  and  determine,  and  then  and  in 
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such  case,  and  so  often  as  the  same  shall  happen,  the  I8S2. 
messuages,  lands,  tenements,  rents,  and  other  here-  ^ 

Fazaicekley 

ditaments  hereby  devised,  shall  immediately  thereupon  ufrainst 
be  in  trust  for  the  person  or  persons  who  would  be 
entitled  thereto  if  the  person  upon  whom  the  estates 
devised  by  the  will  of  the  said  William  Gillibrand  shall 
so  descend  or  devolve  as  aforesaid,  were  then  actually 
dead,  and  there  was  a  failure  of  issue  inheritable  under 
the  estate  in  tail  male  herein-before  devised  in  trust  for 
him  as  aforesaid,  save  and  except,  nevertheless,  and  so 
as  that  if,  at  the  time  of  such  descent  or  devolution, 
there  shall  neither  be  any  such  other  son,  nor  any  heir 
male  of  the  body  of  such  other  son,  the  cesser  or  de- 
termination of  the  estate  so  directed  to  cease  and 
determine  shall,  during  such  vacancy,  be  suspended 
and  not  take  place." 

The  will  then  gave  power  to  the  trustees,  during 
life  estates  and  minorities,  to  cut  timber  and  apply 
the  proceeds  as  therein  mentioned ;  powers  to  "  the 
person  or  persons  for  the  time  being  entitled  to  the 
receipt  of  the  rents,  issues,  and  profits,"  &c.,  if  of 
full  age,  and  to  the  trustees  during  minorities  or  va- 
cancies, to  grant  certain  leases  for  seven,  or  building 
leases  for  ninety-nine  years :  and  a  power  to  the  trus- 
tees, at  the  request,  and  by  the  direction  of  the  person 
or  persons  who  for  the  time  being  should,  by  virtue  of 
or  under  any  of  the  trusts,  &c.,  "be  entitled  to  the  actual 
possession,  or  to  the  receipt  of  the  rents,  issues,  and 
profits  "  of  the  said  messuages,  &c.,  if  of  full  age,  or 
if  not,  then  at  the  request  and  by  the  direction  of  such 
person's  guardian,  to  sell  and  exchange  the  said  here- 
ditaments and  premises  in  the  usual  manner.  The 
will  ended  with  a  disposition  of  the  personal  estate; 

the 
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1832.      the  residue,  if  any,  to  be  laid  out  in  the  purchase  of 
estates,  to  be  settled  to  the  same  uses  as  those  before 

Fazakerley 

against      devised.    If  the  personalty  should  be  insufficient  to  pay 

FoRDk 

the  debts,  legacies,  and  other  expenses,  the  trustees  were 
to  apply  the  rents  and  profits  of  the  real  estates  to  that 
purpose.  The  testator  added  several  codicils  (in  the  years 
1804,  1807,  1808,  1809,  1810,  and  1813),  changing 
the  trustees,  and  making  some  necessary  provisions  in 
consequence  of  his  purchasing  new  estates,  &c.,  but  not 
materially  altering  his  will,  as  regards  the  present  case. 

In  June  1813,  Colonel  Fazakerley  died,  without 
having  altered  or  revoked  the  said  will  and  codicils, 
except  as  above.  His  cousin,  the  said  Thomas  Gilli- 
hy^and^  was  his  heir  at  law.  Of  the  two  persons  who 
remained  co-trustees  with  the  defendant  Ford  at  the  tes- 
tator's death,  one  died,  and  the  other  renounced.  At  the 
time  of  the  testator's  death  the  said  Thomas  Gillibrarid 
had  three  sons  and  three  daughters.  The  plaintiff, 
Henry  Hawarden  Fazakerley  (then  Gillibrand\  was  his 
second  son. 

The  will  of  William  Gillibrand^  referred  to  in  that  of 
Colonel  Fazakerley^  bore  date  the  1 3th  of  December  1775, 
and  the  said  W.  G.  thereby  devised  his  manor-house  of 
Chorley  Hall,  and  his  moiety  of  the  manor  or  lordship 
of  Chorley,  and  all  other  his  real  estates  in  Chorley,  Ad- 
lington,  Blackrod,  or  elsewhere  in  the  county  of  Lan- 
caster, to  trustees,  in  fee,  to  the  use  of  Thomas  Ha*warden, 
the  testator's  eldest  nephew,  for  life,  with  a  limitation  to 
preserve  contingent  remainders;  remainder  to  the  use 
of  the  first  and  other  sons  of  the  body  of  the  said 
Thomas  Hawarden  successively  in  tail  male.  The  will 
also  contained  a  clause  directing  Thomas  Ha*warden,  and 
the  other  persons  who  might  come  into  possession  of 

the 
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the  said  hereditaments  and  premises  under  that  will,  to  1832. 
assume  the  surname  and  arms  of  Gillibrand  only. 

Fazakerley 

In  1780,  the  testator  William  Gillibrand  died,  and  a-iainst 

Foap» 

Thomas  Ha^warden,  his  said  nephew,  who  took  the 
surname  of  Gillibrand,  entered  into  possession  of  the 
devised  estates.  He  died  in  1787;  and  thereupon  the 
plaintiff's  late  father,  the  said  Thomas  Gillibrand,  eldest 
son  of  the  said  Thomas  Ha*warden  (afterwards  Gillibrand), 
became  tenant  in  tail  male  in  possession  of  the  said 
estates. 

By  indentures  of  lease  and  release,  dated  10th  and 
11th  of  August  1801,  being  the  settlement  made  in  pur- 
suance of  articles  entered  into  (23d  of  March  1801)  pre- 
viously to  and  in  consideration  of  the  marriage  of  the  said 
Thomas  Gillibrand,  the  plaintifF^s  father,  and  Marcella 
(then  Marcella  Goold),  afterwards  his  wife,  and  by  a 
common  recovery  suffered  in  the  same  year,  the  heredi- 
taments and  premises  devised  by  the  will  of  the  said 
William  Gillibrand  were  discharged  from  the  estate  in 
tail  male  limited  by  the  said  will,  and  all  remainders  ex- 
pectant thereon,  and  limited  to  the  use  of  the  said 
Thomas  Gillibrand,  the  plaintiff's  father,  for  life;  re- 
mainder to  the  use  of  trustees  to  support  contingent 
remainders ;  remainder  to  the  use  and  intent  that  the 
said  Marcella  Gillibrand,  in  case  she  should  survive  T,  G., 
should  receive  an  annuity  of  500^.  during  her  life,  in  lieu 
of  dower,  with  the  usual  powers  and  remedies  for  re- 
covering the  same,  and,  subject  thereto,  to  the  use  of 
the  said  Samuel  Haivarden  Tazakerley  (the  first-named 
testator)  and  George  Goold,  their  executors,  administra- 
tors, or  assigns,  for  a  term  of  five  hundred  years,  to  be 
computed  from  the  death  of  the  said  Thomas  Gillibrand, 
upon  certain  trusts  for  better  securing  the  annuity,  and  for 

raising 
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1832.       raising  provisions  for  younger  children,  to  the  amount,  in 
different  events,  of  6000/.  8000/.  or  10,000/.;  remainder 

LZAKERLEY 

against       to  the  use  of  the  first  and  other  sons  of  the  said  Thomas 

Ford. 

Gillibrand  by  the  said  Marcella,  successively  in  tail  male ; 
remainder  to  the  said  Thomas  Gillibrand*?,  right  heirs. 
A  power  of  sale  and  exchange  was  given  to  the  trustees  ; 
the  monies  received  on  such  sale  to  be  laid  out  in  lands, 
which,  as  well  as  lands  received  in  exchange,  were  to  be 
settled  to  the  uses  before  declared ;  and  the  monies  in 
the  mean  time  to  be  invested  on  security,  as  directed  by 
the  settlement.  Colonel  Tazaherley^  the  first-named 
testator,  was  a  party  to,  and  executed  the  above  settle- 
ment. 

In  pursuance  of  the  last-mentioned  power,  several 
exchanges  and  sales  (the  particulars  of  which  the  case 
detailed)  took  place  in  the  years  from  1805  to  1828 
(the  greater  part  between  1805  and  1812),  and  upon 
such  exchanges  and  sales  the  newly  acquired  estates 
were  conveyed,  and  the  monies  invested,  according  to 
the  power. 

Thomas  Gillibrand  died  in  December  1828 ;  Marcella, 
his  widow,  was  stated  in  the  case  to  be  still  living. 
There  was  issue  of  their  marriage  four  sons  and  five 
daughters.  The  eldest  son  was  never  married,  and  died 
in  1816.  The  plaintiff  was  the  second  son,  and  the  de- 
fendant Hawarden  Thomas  Gillibrand  (now  FazaJcerley) 
the  third.  The  case  stated,  that  the  other  children  were 
living ;  that  the  plaintiff  became  of  age  in  May  1829,  that 
the  defendant  would  be  so  in  November  1832,  and  that 
three  of  the  daughters  were  of  age.  The  plaintiff, 
within  a  year  after  the  death  of  Colonel  Fazakerley,  took 
the  name  and  arms  of  Fazakerley.  In  August  1829,  he 
suffered  a  recovery  of  the  estates  devised  by  Colonel 

Fazakerley^^ 
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Fazakerley's  will;   which  recovery  was,   by  previous  1832. 
deed,  limited  to  enure  to  such  uses  as  the  plaintiff  should  „ 
by  deed  appoint,  and,  in  default  of  appointment,  to  the  ^f^^^ 
use  of  the  plaintiff,  his  heirs  and  assigns  for  ever.  The 
plaintiff,   on  attaining  his  age  of  twenty-one  years, 
entered  into,  and  has  since  continued  in,  possession  or 
receipt  of  the  rents  and  profits  of  such  of  the  estates 
devised  by  Thomas  Gillibrand^s  will  as  were  not  sold  or 
exchanged,  and  also  of  the  lands  purchased  or  received 
in  exchange  under  the  power  contained  in  the  above- 
mentioned  settlement.  The  defendant,  Hawarden  Thomas 
Gillibrand,  took  the  name  and  arms  of  FazaJcerley  in 
October  1829. 

The  question  directed  by  the  Lord  Chancellor  («)  to 
be  submitted  to  this  Court  was,  "  whether,  under  the  will 
and  codicils  of  the  testator,  Samuel  Hawarden  Fazakerley^ 
the   plaintiff,   Henry  Hawarden  Fazakerley^   is  now 

(a)  The  cause  was  originally  heard  (in  June  1831)  by  Sir  X.  Shadwell, 
Vice- Chancellor,  who  decreed  in  favour  of  the  plaintiff.  His  Honour 
(after  commenting  on  various  parts  of  the  will  of  Colonel  Fazakerley,  and 
after  stating  that  the  question  depended  mainly  on  the  meaning  to  be  put 
upon  the  word  "  devolve  "  in  the  shifting  clause  of  that  will) ,  concluded 
his  judgment  as  follows  :  — "  It  is,  I  think,  most  consistent  with  the 
general  words  used  by  the  testator,  to  give  them  a  general  meaning,  and 
not  to  say  that  the  party  has  had  the  estate  devolve  upon  him,  when,  in 
fact,  he  has  become  entitled  to  the  estate  as  tenant  in  tail  in  possession, 
but  subject  to  a  charge.  I  must  construe  this  clause  in  the  same  way  as 
if  the  GUlibrand  estate  had  been  charged  to  its  full  value,  that  is,  to  such 
an  amount  as  would  have  absolutely  destroyed  the  beneficial  enjoyment  of 
it.  The  testator  meant,  in  effect,  to  say  that,  if  the  party,  who  should  be 
tenant  in  tail  of  his  estate,  should  ever  have  the  full,  beneficial  enjoyment 
of  the  GUlibrand  estate,  he  should  cease  to  have  the  Fazakerley  estate  : 
but  my  opinion  is  that  that  event  has  not  happened,  and,  consequently, 
that  the  shifting  clause  has  not  taken  effect;"  Fazakerley  v.  Ford, 
4  Simons f  419,  (not  published  when  this  case  was  argued).  On  appeal, 
the  Lord  Chancellor  sent  the  present  case  to  the  Court  of  King's 
Bench. 
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1832.  entitled  in  possession  to  the  estates  thereby  respectively 
„  devised?" 

Fazakerley 

against  The  CHse  WES  argued  in  the  Court  of  King's  Bench 

Ford.  ^  ^ 

in  Michaelmas  Term  1832  (a). 

Sir  James  Scarlett  for  the  plaintiff.  The  question  is, 
whether  the  plaintiff,  who  takes  the  Gillibrand  estates 
under  the  settlement  of  1801,  as  the  second  son  of 
Thomas  and  Marcella  Gillihrand,  is  thereby  incapaci- 
tated from  holding  the  Fazakerley  estates  under  the 
devise  in  Colonel  Fazakerley'^  will,  to  the  use  of  the 
second  son  of  the  same  Thomas  Gillibrand,  The  clause 
in  that  will  relied  upon  as  creating  such  incapacity  is 
the  proviso,  that  in  case  and  so  often  as  the  estates 
devised  by  William  Gillibrand^  of  Chorley^  to  the  said 
Thomas  Gillibrand,  shall  descend  to  or  devolve  upon  " 
any  son  of  the  said  Thomas  Gillibrand,  and  the  person 
upon  whom  they  shall  so  descend  or  devolve  shall, 
under  the  trusts  contained  in  the  will  of  Colonel 
Fazakerley,  be  tenant  in  tail  male  of  the  estates  therein 
devised  by  him,  so  as  to  be  actually  in  possession,  or 
entitled  to  the  rents  and  profits,  and  there  shall  at  the 
same  time  be  any  other  son,  &c.,  of  the  said  Thomas  Gil- 
librand,  then  the  estates  left  in  trust,  under  the  will  of 
Colonel  Fazakerley,  for  the  person  who  shall  so  become 
entitled  to  the  estates  devised  by  William  Gillibrand, 
shall  absolutely  cease  and  determine,  and  the  trusts  of 
Colonel  Fazakerley's  will  shall  in  such  case  immediately 
take  effect  for  the  benefit  of  the  person  who  would  be 
entitled  if  the  party  to  whom  the  estates  of  William 
Gillibrand  shall  so  descend  or  devolve  were  then  actually 

(a)  Nov*  16th,  before  Denman  C.  J.,  Parhef  Taunton,  and  Patteson  Js. 
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dead  without  issue  inheritable.    That  clause,  after  an  1832. 
elaborate  arjyument  before  the  Vice-Chancellor,  was  held 

^  Fazakerley 

not  to  apply;  and  rightly.   That  the  will  of  Colonel  Fa-  against 

Ford. 

zakerley  is  drawn  with  much  skill  and  attention,  is  evident 
from  several  circumstances,  particularly  from  the  manner 
in  which  the  testator  guards  the  clause  requiring  the  name 
and  arms  of  Fazakerley  to  be  assumed,  by  the  proviso  in 
case  the  person  becoming  entitled  shall  be  compelled, 
under  forfeiture,  to  take  some  other  name  and  arms; 
and  again  from  the  careful  wording  of  the  clause  before 
referred  to,  by  which  the  trusts  of  the  will  are  shifted 
in  the  event  there  pointed  out,  and  are  declared  in  that 
case  to  be  for  the  person  or  persons  who  would  be 
entitled,  if  the  forfeiting  party  "  were  then  actually 
dead,  and  there  was  a  failure  of  issue  inheritable  under 
the  estate  in  tail  male  herein-before  devised  in  trust  for 
him  as  aforesaid,"  &c.  But  it  is  also  apparent  that  the 
person  who  drew  this  will  had  before  him  the  will  of 
William  Gillibrand,  and  had  not  before  him  the  settle- 
ment of  1801.  The  expressions  he  has  used  shew  that 
he  considered  the  descent  of  the  Gillihrand  estates  as 
governed  by  the  directions  and  conditions  contained 
in  William  Gillihrand^ s  will;  whereas  a  lawyer,  with 
the  settlement  of  1801  before  him,  would  have  known 
that  they  were  no  longer  applicable,  in  consequence  of 
the  recovery  by  which  that  settlement  was  carried  into 
effect.  He  would  not  have  inserted  the  clause  of 
excuse  from  taking  the  name  and  arms  of  Fazakerley 
in  case  the  party  should  be  bound  to  take  another 
name  and  arms ;  the  obligation  contemplated  being 
evidently  that  imposed  by  William  Gillibrand^s  will,  and 
annulled  by  the  recovery, 

A  clause  like  that  relied  upon  by  the  defendants  must 

be 
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1832.  be  construed  strictly  according  to  its  words.  Now,  after 
_  the  changes  introduced  by  the  settlement  of  1801,  the 

Fazakerley  °  ' 

/tgaimt       Gillibrand  estate  could  not  descend  to  or  devolve  upon 

FoKD.  ^ 

a  subsequent  taker,  in  the  form  in  which  it  was  left  by 
William  Gillibrand,  It  was  subjected  to  a  jointure  of 
5Q0l,  a  year,  and  to  provisions  for  younger  children,  and 
the  settlement  had  given  a  power  of  exchange,  which 
was  afterwards  extensively  acted  upon.  The  defendants 
are  not  entitled  to  assume  that  if  Colonel  Fazaherley  had 
contemplated  these  changes  he  would  have  made  a  will 
bearing  the  construction  for  which  they  contend;  nor 
does  this  will  import  an  intention  in  the  testator  that  the 
devised  estates  shall  go  over  if  the  Gillibrand  property 
should  come  to  the  devisee  encumbered  and  charged  as 
it  is  by  the  settlement  of  1801.  A  case  like  this,  upon 
which  there  is  no  direct  authority,  must  be  decided  upon 
general  principles,  and  the  best  principles  of  construc- 
tion in  such  cases  are  those  which  are  the  least  likely  to 
render  titles  uncertain.  The  courts  have,  indeed,  to 
accomplish  the  supposed  intentions  of  testators,  per- 
mitted words  of  devise  to  operate  in  various  modes, 
which  have  introduced  much  uncertainty;  but  it  may 
still  be  laid  down  as  a  safe  rule,  that  an  already  vested 
estate  shall  not  be  considered  as  divested  unless  the 
will  contain  express  words  to  that  effect.  This  was  the 
principle  acted  upon  by  the  majority  of  the  judges  in 
Driver  dem,  Frank  v.  Frank  {a),  a  case  in  which  conflict- 
ing opinions  were  held  both  in  the  Court  below  and  the 
Courtof  Error,  and  which  shews  how  differently  questions 
of  this  kind  present  themselves  to  different  minds.    If  it 

(a)  3  M.  4:  S.  25.     S.  C.  in  Error  in  the  Exchequer  Chamber, 
6  Price,  41.,  2  B.  Moore,  519. 

can 
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can  be  said,  here,  that  the  "manors,  lands,  tenements,  1832. 
and  hereditaments  devised  by  the  will  of  William  Gilli- 

Fazakerlev 

hand  "  may  still  be  said  to  devolve,  though  exchanged,  or  ammst 

Ford. 

impaired  in  value,  what  limit  is  to  be  put  to  such  a  mode 
of  construction  ?  Suppose  Thomas  Gillibrand,  who  suf- 
fered the  recovery,  had  mortgaged  the  estate  to  the  full 
value  within  500/. ;  or  suppose  he  had  sold  it,  and  the 
second  son  had  bought  another  estate  with  the  money ; 
would  the  shifting  clause  have  taken  effect  ?  The  defend- 
fendants  must  say  that  it  does  so,  to  whatever  extent 
the  property  may  have  been  diminished,  or  changed  in 
form,  even  if  it  were  reduced  to  a  single  acre.  They, 
indeed,  may  ask  on  the  other  hand,  whether,  if  the 
estate  had  been  diminished  only  by  one  acre,  the  clause 
would  have  become  inoperative.  But  the  only  safe 
course  is,  to  adopt  the  literal  construction  of  the  devise, 
and  to  treat  it  as  contemplating  strictly  the  whole  of  the 
estates  devised  by  William  Gillibra?id's  will  according  to 
its  original  operation,  It  is  only  by  resorting  to  the 
settlement  of  1801,  that  a  different  construction  can  be 
authorized.  But  (as  has  already  been  argued)  the  will 
of  Colonel  Fazakerley  contains  internal  evidence  that 
the  person  who  drew  it  had  in  his  mind  the  will  of 
William  Gillibrand,  but  not  that  settlement.  It  does 
not  follow,  because  Colonel  Fazaherley  executed  the 
settlement  as  a  trustee,  that  he  knew  or  remembered  its 
contents ;  nor,  even  assuming  that  to  have  been  so,  is  it 
to  be  supposed  that  he  knew  the  effect  subsequently 
produced  by  it  upon  the  estates.  His  will,  in  terms, 
refers  to  that  of  William  Gillibrandy  and  that  only ;  there 
is  no  ambiguity ;  and  the  Court  cannot  go  into  parole 
evidence  to  shew  that  the  testator  had  in  contemplation 
a  settlement  to  which  the  will  makes  no  allusion.  It  is 
Vol.  L  3  0  not 
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18S2.      not  likely  that  he  should  have  had  that  settlement  in 
view ;  for  his  meaning  clearly  was  that  the  Fazakerley 

Fazakerley  ^ 

noainst      estates  should  ffo  over  if  the  party  entitled  should  obtain 

Ford.  .  ^  . 

an  equivalent  for  them  in  the  estates  devised  by  William 
Gillibrand,  But  the  effect  of  the  settlement  was,  thai 
they  ceased  to  be  an  equivalent. 

Another  point  in  favour  of  the  plaintiff  is,  that  at  the 
time  when  the  Gillibrand  estates  vested  in  him,  he  was 
not  "  actually  in  possession  of  or  entitled  to  the  rents, 
issues,  and  profits"  of  the  estates  devised  by  Colonel 
Fazakerley^  for  he  was  a  minor ;  and  by  Colonel  Faza- 
kerlei/s  will  the  rents  and  profits,  during  such  minority, 
were  to  be  received  by  the  trustees,  who  were  to  apply 
them  in  part  to  the  minor's  maintenance,  and  invest  the 
residue  as  directed  by  the  will.  The  condition  of  the 
shifting  clause,  therefore,  did  not  attach.  The  clause  is 
one  which,  in  whatever  way  it  might  be  necessary  to 
apply  it,  must  receive  a  strict  construction.  For  ex- 
ample, if  the  plaintiff  had  come  into  possession  of  the 
Gillihrand  estates  at  any  time  during  the  life  of  Colonel 
Fazakerley^  there  is  no  doubt  that  on  Colonel  Fazaker- 
ley s  death  he  might  have  taken  the  estates  now  in  ques- 
tion, because  it  could  not  be  said  that  he  was  in  pos- 
session of  or  entitled  to  those  when  the  Gillibrand 
estates  devolved  upon  him. 

Follett,  contra.  This  case  is  not  new  as  to  principle, 
though  not  within  any  express  authority.  It  might 
have  been  better  if  shifting  clauses,  like  the  present,  had 
never  been  allowed  to  take  effect;  but  that  has  con- 
stantly been  done  (where  no  rule  of  law  interfered)  in 
order  to  accomplish  the  intentions  of  testators;  and 
therefore  the  question  here  is,  what  the  testator  in- 
tended 
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tended  by  the  clause  in  question.    There  is  no  doubt  1832. 

that,  to  ascertain  that   point,   the  Court   may  look  ^ 

at  the  situation  of  the  property,  that  of  ihe  families,  uminst 

Ford. 

and  that  of  the  testator,  at  the  time  when  this  will 
was  made.  (He  then  recapitulated  the  principal  facts 
of  the  case.)  The  plaintiff  says  that  Colonel  Faza- 
Icerley  must  not  be  assumed  to  have  known  the  situation 
of  the  family  whose  interests  were  affected  by  the  set- 
tlement. It  must,  however,  be  remembered  that  he 
was  not  only  an  executing  party  to  the  settlement,  but 
a  member  of  that  family ;  the  persons  in  whom  he  was 
interested,  and  who  were  the  objects  of  his  bounty, 
were  Ha'wardens^  and  not  of  the  family  of  Gilliby^and, 
The  will  was  executed  in  1804,  but  he  continued  add- 
ing codicils  till  1813;  and  before  that  time  several 
of  the  children  were  born,  and  most  of  the  exchanges 
and  sales  had  been  made.  Such  being  the  circum- 
stances under  which  the  clause  in  question  was  drawn, 
what  effect  is  to  be  given  to  the  words?  It  is  said 
that  to  render  this  clause  applicable,  there  must  be 
a  devolution  or  descent  of  the  Gillibrand  property,  ac- 
cording to  the  terms  and  limitations  of  William  Gilli- 
hrand^s  will.  But  the  mention  of  his  will  is  not  made 
with  that  object.  The  framer  of  the  clause  is  speaking 
of  estates  which  would  or  might  come  to  a  member  of 
the  Hawarden  family  from  two  other  families,  the  Gil- 
lihrands  and  the  Fazakerleys ;  and  in  using  the  words 
"  manors,  lands,  &c.  devised  by  the  will  of  William 
Gillihrand^^  he  merely  describes  the  estate  by  the 
family  from  which  it  comes.  There  was  no  other  mode 
in  which  he  could  do  it  without  obscurity.  The  Vice- 
Chancellor  decided  this  case  upon  the  interpretation  of 
the  word  "  devolve,"  and  was  of  opinion  that  the  "  de- 
3  0  2  volution" 
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1832.  volution"  spoken  of  meant  the  full  unincumbere  d 
^  session  of  the  estate,  or  of  that  which  was  a  substitution 

Fazakerley 

n-rninst       for  it.    But  the  meanins:  of  the  words  "  descend"  or 

FoRn.  '  ^ 

"devolve"  is  merely  that  if  they  come  according  to  the 
limitation  in  tail  under  William  Gillihrand's  will,  they 
will  descend ;  if  they  vest  in  any  other  way,  they  will 
devolve,  as  they  in  fact  did  under  the  settlement. 
Then,  if  the  words  "  devised  by  the  will  of  William 
Gillihrand^'  be  merely  a  designation  of  the  property, 
the  whole  argument  for  the  plaintiff,  as  to  this  part  of 
the  case,  is  without  foundation.  It  is  said  that  a  claus^e 
of  this  kind  is  to  be  construed  strictly ;  and  that  is  true 
where  the  effect  of  the  clause  is  to  create  a  forfeiture,  as 
in  the  case  of  not  taking  the  name  and  arms,  but  not  so 
where  the  object  is  to  prevent  estates  from  centering  in 
the  same  person.  Here  the  estates  devised  by  William 
Gillibrand^s  will  did  devolve,  according  to  the  true  sense 
of  that  word,  upon  the  plaintiff,  who,  from  the  time  of 
Col.  Fazakerley^  death,  was  tenant  in  tail  male  of  the 
premises  devised  by  the  will  of  the  latter,  so  as  to  be 
actually  in  possession,  or  entitled  to  the  rents  and  profits ; 
and  there  was  at  that  time  another  son  of  Thomas  Gil- 
librand  mentioned  in  Col.  Fazakerley's  will  entitled  to 
take  under  its  limitations,  viz.  the  defendant  Haisoarden 
Thomas  Fazakerley.  IDenman  C.  J.  Suppose  the 
estate  had  been  sold,  and  the  plaintiff  had  bought  it 
again  with  the  money  :  should  you  call  that  a  devolu- 
tion?] That  case  is  not  contemplated.  It  is  enough 
to  say  here,  that  the  word  devolve"  means  only  the 
changing  of  title  from  one  person  to  another.  [_Parke  J. 
Perhaps  you  would  confine  it  to  the  passing  of  the 
estate  in  a  prescribed  course  of  limitation.  Denman 
C.  J.  Not  extending  it  to  a  transfer  by  the  mere  act  of 

the 
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the  party  himself.    You  would  not  contend  that  in  any  1832. 
possible  way  in  which  the  estate  could  come,  it  would 

Fazakeklet 

be  a  devolution?]    It  is  not  necessary  to  say  so.    It  is  afrainu 

FOKD. 

urged  for  the  plaintiff^  on  the  ground  of  internal  evi- 
dence, that  the  framer  of  Col.  Fazakerley's  will  had 
before  him  the  will  of  William  Gillibrand,  and  not  the 
settlement :  but  this  point  is  not  clear  enough,  even  as 
to  Gillibrand's  will,  to  furnish  any  ground  of  argument  ; 
for  the  clause  in  CoL  FazakcrlcT/ will,  which  dispenses 
with  taking  the  name,  refers  to  the  case  of  a  party 
being  obliged,  under  forfeiture^  to  take  another  nauie ; 
but  in  GilUbra7id^s  will,  which  is  supposed  to  be  there 
referred  to,  no  such  forfeiture  is  imposed.  The  defend- 
ants ask  whether  the  divesting  clause  would  apply,  if 
the  estates  had  come  to  the  plaintiff  so  impaired  as  to 
be  of  little  value?  It  would  be  sufficient  to  answer,  that 
that  case  has  not  arisen.  The  property  is  in  the  same  con- 
dition, as  to  incumbrances,  and  the  power  to  charge,  as 
in  1804<,  when  Col.  Fazakerlei/s  will  was  made.  If  a 
shifting  clause  could  be  nullified  whenever  there  was 
power  to  create  a  charge,  or  whenever  such  power  had 
been  in  any  degree  enforced,  such  clauses  would  scarcely 
ever  be  effectual. 

If  it  is  relied  upon,  as  an  argument  for  the  plaintiff^ 
that  Colonel  Fazalcerley  did  not  know  of  the  settlement 
in  1801,  the  fact  ought  to  be  proved  by  those  who 
would  avail  themselves  of  it.  He  knew  of  William  Gil- 
lihrand^s  will ;  it  is  not  likely  that  he  should  have  been 
unacquainted  with  the  particulars  of  the  settlement. 
Those  who  drew  Colonel  Fazakerley" s  will  with  so  much 
care  would  probably  not  be  uninformed  on  such  a  point. 
The  case  does  not  state  whether  Colonel  FazaJcerley 
knew  or  did  not  know  the  effect  of  the  settlement ;  but 
3  0  3  he 
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1832.      he  was  a  party  to  it,  and  the  presumption  is  that  he  had 
Fazakerley  knowledge  :  the  contrary  is  to  be  proved,  not  taken 

FoRr'  for  granted.  And,  independently  of  his  execution  of  the 
settlement,  it  is  always  to  be  presumed  that  a  testator, 
at  the  time  of  making  his  will,  knows  the  state  of  the 
property  to  which  its  provisions  relate.  Here  the  Court 
is  asked  to  presume  the  want  of  such  knowledge.  If 
Colonel  Fazakerley  had  altogether  left  out  the  words 
referring  to  Willzafn  Gillibrand's  will,  it  could  not  have 
been  denied  that  he  contemplated  the  property  as  it  was 
then  situated ;  and  the  words  in  question,  being  merely 
words  of  designation,  make  no  difference  in  this  respect. 
\_Denman  C.  J.  It  is  extraordinary,  if  Colonel  Faza- 
kerley knew  the  effect  of  the  settlement,  that  it  should 
not  be  referred  to  in  his  will.]  A  shifting  clause  like  this 
is  understood  to  relate  to  the  property  as  it  stands  at 
the  time ;  it  is  usual  to  insert  such  clauses  without  any 
reference  to  the  mode  in  which  the  property  shall  de- 
scend or  devolve.  And  here,  if  the  shifting  clause  is 
supposed  to  have  reference  merely  to  Gillibrand^s  will, 
it  must  have  been  inoperative  from  the  first,  since  the 
estate  tail  limited  by  that  will  was  defeated  by  the  set- 
tlement. 

To  the  question,  —  whether,  if  the  whole  Gillibrand 
property  except  one  acre  had  been  parted  with  under 
the  settlement,  the  plaintiff,  taking  it  so  impaired, 
would  still  forfeit  the  Fazakerley  estates?  —  it  maybe 
answered,  that  the  purchase  monies  would  be  a  part  of 
the  Gillibrand  estate,  and  would  go  to  the  uses  declared 
by  the  settlement ;  and  therefore  the  difficulty  suggested 
does  not  arise.  \Farke  J.  That  depends  on  the  as- 
sumption that  Colonel  Fazakerley  was  acquainted  with 
the  settlement ;  otherwise  it  could  not  be  said  that  he 

contem- 
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contemplated  such  purchase  money  when  speaking  of  1832. 
the  estates  devised  by  the  will  of  William  Gillibrand.'] 

Fakakerley 

He  must  have  known  that  they  were  liable  to  be  so  agai7ist 

FOED. 

converted,  the  power  to  sell  having  been  acquired 
before  he  made  his  will,  by  the  settlement  to  which  he 
was  party. 

As  to  the  objection,  that  the  plaintiff  was  not  entitled 
to  the  rents  and  profits  within  the  words  of  the  shifting 
clause,  when  the  Gillibrand  property  devolved  upon 
him,  because  he  was  then  a  minor,  it  was  clearly  the 
intention  of  Colonel  Fazakerley^  that  if  the  party  upon 
whom  the  Gillibrand  property  devolved  was,  in  any 
sense,  in  possession  of  the  FazaJcerley  estates  at  that 
time,  they  should  go  over.  The  strict  construction 
argued  for  on  the  other  side  is  neither  necessary  nor 
borne  out  by  the  context.  On  Colonel  Fazakerley'^ 
death,  the  plaintiff,  though  a  minor,  took  a  vested 
interest  under  his  will,  and  was  "  entitled  to  the  rents 
and  profits,"  though  not  to  the  full  rents,  which  were 
to  be  received  and  applied  by  the  trustees  as  directed 
by  the  will.  The  very  clause  which  directs  that 
application  speaks  of  the  person  "  entitled  to  the  pos- 
session or  to  the  rents,  issues,  and  profits"  of  the 
Fazakerley  estates,  being  under  the  age  of  twenty-one 
years. 

But  the  real  question  is,  whether,  upon  the  other 
ground,  the  plaintiff  is  in  a  situation  to  which  the 
shifting  clause  applies*  The  principles  upon  which 
that  question  must  be  determined  are  not  new.  In 
every  such  case,  as  it  is  laid  down  in  2  Powell  on 
Devises^  p.  6.  (a),  "  the  courts  will  look  at  the  cir- 


(«)  5d  edit,  by  Jarman. 
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1832.  cumstances  under  which  the  devisor  makes  his  will,  as 
Fa  kerley  state  of  his  property,  of  his  family,  and  the  like;'* 

anainst       they  will  collect  his  intention  from  these  circumstances. 

Ford. 

and,  as  far  as  possible,  give  it  effect.  Doe  dem.  Long  v. 
Laming  (a)  is  the  ruling  case  on  that  point.  The  in- 
tention, which  was  there  said  (b)  to  be  "  the  pole-star 
for  the  direction  of  devises,"  is  clear  in  the  present  case, 
namely,  that  the  Gillibrand  and  the  FazaJcerley  estates 
shall  be  kept  distinct,  and  not  centre  in  the  same 
person:  and  there  is  nothing  in  the  words  used  to 
prevent  that  intention  from  being  accomplished. 

Sir  James  Scarlett^  in  reply.  It  is  not  necessary  to 
presume  that  Col,  FazaJcerley  did  not  know  the  effect  of 
the  settlement;  it  is  enough  that  there  appears  no  cer- 
tainty of  his  having  referred  to  it  when  making  his 
will.  It  is  suggested  that  there  is  an  implied  reference 
to  the  settlement  in  the  use  of  the  word  "  devolve.*^ 
But  the  Gillibrand  estates  might  "devolve"^  as  well  as 
"  descend  "  under  the  wiH.  Durins^  the  continuance  of 
the  estate  tail  thereby  limited,  they  would  "  descend ;"  an 
failure  of  heirs  in  tail,  they  would  "  devolve."  It  is  said 
that  the  words  devised  by  the  will  of  William  Gilli- 
brand" are  merely  a  designation  of  particular  property; 
but,  if  so,  they  cease  to  apply  when  the  property  is 
changed.  If  lands  were  devised  v^^ith  a  clause  of  for- 
feiture if  Arundel  Park  and  Castle  should  come  to  the 
devisee,  and  the  Park  and  Castle  were  severed,  and  the 
devisee  took  one  only,  the  condition  would  not  apply. 
It  is  answered,  that  in  this  case  the  purchase  money  is 
the  same  thing  as  the  land.    That  might  be  so  held  in 


(a)  2  Burr,  1 100. 


(6)  P.  1112. 

equity ; 
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equity ;  but  in  a  court  of  law,  and  in  a  question  on  the  1832. 
construction  of  a  will,  it  cannot  be  so  considered,  unless 

Fazakekley 

the  will  were  clearly  so  worded  as  to  make  the  money  a-imnst 
an  equivalent  for  the  land.  Suppose  the  whole  of  the 
lands  had  been  sold,  could  it  then  be  said  that  the  es- 
tates devised  by  the  will  descended  to  or  devolved  upoti 
the  devisee?  He  might  go  into  a  court  of  equity  and 
insist  upon  the  purchase  money  being  laid  out  according 
to  the  trusts  of  the  will ;  but  it  could  not  be  said  that  the 
words  of  the  will,  in  that  case,  still  took  effedt  as  a 
definitio  locii  unless  it  be  held  that  such  words  admit  of 
an  unlimited  alteration  in  the  subject-matter.  As  to  the 
argument,  that  the  shifting  clause,  if  it  applied  only  to 
Gillihrand's  will,  was  insufficient  from  the  moment  when 
it  was  drawn,  there  is  nothing  so  extraordinary  in  that 
circumstance  as  to  call  for  a  construction  which  is  not 
the  natural  one.  It  has  been  observed  that  the  will  of 
William  Gillibrand  contains  no  clause  of  forfeiture  for 
omitting  to  take  the  name  and  arms  of  that  famil}', 
whereas  the  framer  of  Col.  Fazakerlei/s  will  appears  to 
have  thought  that  such  forfeiture  was  imposed.  But 
it  might  be  a  question  whether,  upon  such  omission, 
the  estate  under  Gillibrand's  will  might  not  be  deter- 
mined, at  all  events  by  the  heir-^at-law ;  and,  if  the 
conveyancer  who  drew  Col.  Fazakerlei/*s  will  thought 
so,  he  might  not  unnaturally  insert  the  clause  as  it 
now  stands.  Supposing  Col.  'Bazakerley  to  have  been 
cognizant  of  the  settlement,  the  defendants  must  go 
farther,  and  say  that  he  contemplated  and  knew  of  all 
the  exchanges  and  alterations  of  the  property  which 
took  place  under  it :  otherwise,  as  soon  as  the  estate 
ceased  to  be  altogether  the  same,  by  a  change  in  any  of 
its  parts,  the  divesting  clause  would  no  longer  apply. 

it 
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1832.  It  is  said  that  he  must  be  taken  to  have  known  the  situ- 
fAZAKBRLEY    ^^^^^  family  affected  by  the  settlement;  but 

Ford**  there  is  no  authority  for  presuming  that  a  testator, 
having  made  persons  the  objects  of  his  bounty,  there- 
fore knows  the  circumstances  of  their  families.  There 
can  be  no  doubt,  on  looking  at  the  whole  of  Col. 
Ba%akerlei/%  will,  that  the  will  of  William  Gillibrandy  and 
not  the  settlement,  was  in  contemplation ;  the  will  is 
manifestly  referred  to  in  the  shifting  clause  as  that  by 
which  the  party  forfeiting  under  the  clause  would  take ; 
the  estates  are  spoken  of  as  devised  by  William  Gilli- 
brand  to  Thomas  Gillihrand  for  an  estate  in  tail  male:" 
and  no  reference  is  made,  directly  or  otherwise,  to  the 
settlement.  As  to  the  last  point,  it  is  true  that,  in  the 
clause  cited  on  the  other  side  from  Col.  Fazaherlei/s 
will,  it  does  appear  to  be  contemplated  that  a  minor 
may  be  the  person  *^  entitled  to  the  possession,  or  to  the 
rents,  issues,  and  profits"  of  the  FazaJcerley  estates; 
but  the  divesting  clause  is  more  emphatically  expressed, 
and  requires  the  person  to  be  tenant  in  tail  male,  &c. 
"  so  as  to  be  then  actually  in  possession  or  entitled  to 
the  rents,  issues,  and  profits." 

Cur,  adv,  mlt. 


The  following  certificates  were  afterwards  sent : — 

"  This  case  has  been  argued  before  us  and  our  brother 
Taunton  by  counsel;  and  upon  the  supposition  that, 
according  to  the  practice  of  the  Court  of  Chancery, 
monies  produced  by  the  sale  of  settled  estates  under  a 
power  of  sale  and  exchange,  not  yet  actually  invested  in 
land,  are  yet  to  be  considered  as  actually  so  invested^ 
we  are  of  opinion  that,  under  the  will  and  codicils  of 

the 
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the  testator  Samuel  Hawarden  FazaJcerley^  the  plaintiff  1832. 
Henry  Ha^warden  Fazakerley  is  now  entitled  in  posses- 
sion  to  the  estates  thereby  respectively  devised.  a^inst 

"  T.  Denman. 
J.  Parke. 
J.  Patteson." 

"  This  case  has  been  argued  before  my  Lord  Chief 
Justice  and  my  brothers  James  Parke^  Pattesorii  and 
myself,  by  counsel;  and  upon  the  supposition  that, 
according  to  the  practice  of  the  Court  of  Chancery, 
monies  produced  by  the  sale  of  settled  estates  under  a 
power  of  sale  and  exchange,  not  yet  actually  invested  in 
land,  are  yet  to  be  considered  as  actually  so  invested, 
I  am  of  opinion  that,  under  the  will  and  codicils  of 
the  testator  Samuel  Hawarden  FazaJcerley,  the  plaintiff 
Henry  Hawarden  Fazakerley  is  not  now  entitled  in  pos- 
session to  the  estates  thereby  respectively  devised. 

«  W.  E.  Taunton." 
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Shaw  and  Another,  Assignees  of  Batley,  a 
Bankrupt,  against  Sir  Robert  John  Harvey, 
Knight. 

'J^ROVER  by  assignees,  for  timber  alleged  to  have 
been  the  bankrupt's  property  at  the  time  of  his 
bankruptcy.  The  cause,  coming  on  for  trial  before 
Lord  Tenterden  C-  J.,  at  the  sittings  in  Middlesex 
before  Michaelmas  term  1830,  was  referred  to  a  gentle- 
man of  the  bar  as  to  the  amount  of  damages;  and  it 
was  directed  that  he  should  distinguish  in  his  award 
the  value  of  the  timber  which  was  taken  possession 
of  more  than  two  months  before  the  commission  from 
that  which  was  taken  possession  of  within  two  months, 
and  should  also  ascertain  in  the  same  manner  the  value 
of  any  other  claims  which  the  plaintiffs  were  entitled 
to  enforce  against  the  defendant,  arising  out  of  the  same 
transactions,  but  not  included  in  this  action.  The 
arbitrator  having  made  his  award  on  the  matters  re- 
bankrupt,  and  lay,  till  after  the  bankruptcy,  on  a  common,  mixed  with  other  timber  of 
the  bankrupt,  and  in  his  actual  possession :  that  the  defendant,  after  the  bankruptcy,  but 
more  than  two  months  before  the  commission  issued,  wrote  to  the  vendor,  stating  himself 
to  be  the  principal,  adopting  the  contract  as  to  the  goods  taken  in  exchange  (but  no  others), 
and  directing  that  the  bankrupt  should  not  be  suffered  to  take  them  ;  and  that  the  vendor 
accepted  him  as  purchaser  accordingly.  The  arbitrator  also  found,  that  before  the  com- 
mencement of  the  two  months  the  defendant  had  required  the  bankrupt  to  deliver  the  limber 
belonging  to  him  (the  defendant),  and  that  the  bankrupt  had  proposed  to  make  up  a  defi- 
ciency in  the  quantity  by  delivering  some  of  his  own  timber :  that  no  contract  of  sale  was  made 
as  to  the  latter,  nor  did  any  thing  further  p^ss  respecting  the  timber  till  within  two  months 
before  the  commission,  when  the  bankrupt  made  a  formal  delivery  to  the  defendant  of  part 
of  the  sold  and  part  of  the  exchanged  timber,  lying  on  the  common  as  above  mentioned  ;  and 
that  the  whole  of  the  timber  belonging  to  the  defendant  was  in  the  order,  possession,  and 
disposition  of  the  bankrupt,  with  the  consent  of  the  trn;  owner,  till  after  the  bankruptcy: 
Held,  (assuming  that  the  Court  could  review  the  arbitrator's  finding  as  to  the  above  facts), 

1.  That  he  was  warranted  in  finding  a  delivery  ot  the  timber  to  the  bankrupt,  though  it 
was  not  shipped. 

2.  That  the  timber  remained  in  the  bankrupt's  apjiarent  possession,  with  the  owner's 
consent,  up  to  the  time  of  the  above  delivery. 

S.  That  the  delivery  to  the  defendant,  of  the  timber  belonging  to  the  bankrupt,  was  not 
referable  to  any  contract  protected  by  sect.  8 1 .  of  the  bankrupt  act. 

ferred. 


In  trover  by 
assignees  for 
timber,  an 
arbitrator  to 
whom  the  cause 
■was  referred 
found  that  the 
bankrupt, 
before  his  bank- 
ruptcy, had 
on  behalf  of  an 
unnamed  prin- 
cipal (the  de- 
fendant) taken 
in  exchange  a 
quantity  of 
timber,  to  be 
delivered  free 
on  board  ;  and 
that  he  had  at 
the  same  time 
bought  other 
timber  of  the 
same  party  on 
his  own  ac- 
count ;  that  the 
timber  was  de- 
livered to  the 
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ferred,  with  a  special  finding  of  facts,  the  plaintiffs 
obtained  a  rule  to  shew  cause  why  the  postea  should 
not  be  delivered  to  them.  In  Hilary  term  1834  {Ja- 
nuary  13th),  F.  Pollock^  Kelly,  and  J,  H,  Lloyd  shewed 
cause  against  the  rule  («),  which  was  supported  by  Sir 
James  Scarlett  and  Follett.  The  facts  of  the  case  and 
the  principal  points  discussed  will  sufficiently  appear 
from  the  judgment,  which  was  delivered  in  the  same 
term  (Ja;2warz/ 31st)  by 

Denman  C.  J.  This  was  an  action  brought  by  the 
assignees  of  Richard  Batley^  a  bankrupt,  against  the 
defendant,  to  recover  amongst  other  things  a  quantity 
of  timber.  On  reference  to  a  gentleman  of  the  bar, 
the  facts  stated  on  his  award  are  in  substance  as  fol- 
lows :  — 

Batley,  being  a  timber  merchant  at  Noncich,  in 
April  1827  purchased  a  large  quantity  of  growing 
timber  of  Mr.  Henley^  in  Norfolk,  in  his  own  name,  but 
in  reality  as  agent  for  the  defendant,  who  was  a  banker 
in  Norwich,  and  who  furnished  the  money  to  pay  for 
the  whole :  that  agency,  however,  was  concealed  until 
the  month  of  May  1828.  Part  of  the  timber  so  pur- 
chased, viz.,  350  loads  of  ash  timber,  was  sold  by 
Batley  in  his  own  name  to  one  Langton,  a  timber 
merchant  at  Southampton  and  London,  by  contract 
dated  the  19th  of  December  1827;  and  by  another 
contract  of  the  same  date,  Langton  sold  to  Batley  350 
loads  of  oak  timber  then  at  Southampton,  to  be  delivered 
free  on  board ;  these  contracts  were  by  way  of  exchange. 
About  the  same  time  Batley  also  bought  of  Langton 
other  timber  for  money.    The  arbitrator  found  that 

(o)  Before  Den^fian  C.  J.,  Liilledale,  Taunton,  and  Patteson  Js. 

Langton 


1834. 


Shaw 
against 
Harvkv. 
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1834<.  Langton  delivered  to  Batley  all  the  timber  in  pursuance 
of  these  contracts  before  the  29th  of  March  1828,  and 

Shaw 

against  that  the  timber  delivered  under  each  contract  was 
lying,  up  to  that  time  and  long  afterwards  (until  the 
7th  and  9th  of  June  following),  on  Netley  Common  near 
Southampton,  intermixed  with  and  undistinguishable  from 
other  timber  of  Batley\,  and  in  the  actual  possession  of 
Batley,  We  have  been  pressed  to  decide  that  the 
arbitrator  was  not  warranted  in  this  finding,  because  it 
is  not  stated  in  what  mode  the  timber  was  delivered, 
and  because  it  was  obviously  not  delivered  according 
to  the  very  terms  of  the  contract,  which  were  "  free  on 
board  {a)"  whereas  this  timber  was  not  shipped  at  all. 
But  we  are  of  opinion  that  the  finding  of  the  arbitrator 
is  conclusive  as  to  the  fact ;  and  that  we  should  not  be 
justified,  from  the  mere  circumstance  of  the  timber  not 
having  been  shipped,  in  deciding  that  it  was  not  de- 
livered in  pursuance  of  the  contracts,  even  if  we  were 
at  liberty  to  enquire  whether  the  arbitrator  has  drawn 
a  right  conclusion  of  fact.  The  timber  being  so  in  the 
possession  of  Batley,  and  clearly  by  the  consent  of  the 
true  owner,  Batley,  on  the  29th  of  March  1828,  com- 
mitted an  act  of  bankruptcy.  A  commission  of  bankrupt 
issued  on  the  29th  of  July  1828.  It  is  clear,  there- 
fore, that  the  timber  would  pass  to  the  assignees  of 
Batley  under  the  seventy-second  section  of  6  G.  4.  c,  16., 
unless  something  occurred  between  the  29th  of  March 

(a)  The  note  signed  by  Langton  is  as  follows :  —  Sold  Mr.  Richard 
Batley  350  loads  of  good  oak  timber,  to  be  delivered  free  on  board  at 
Southampton,  at  Al.  \5s.  per  load  of  fifty  feet  caliper,  from  sixteen  to  thirty- 
six  caliper  measure  in  each  tree ;  to  be  measured,  as  it  now  lies,  by  Mr. 
Batley  and  Mr.  Langton^  men  according  to  the  custom  of  the  trade. 
The  above  transaction  in  exchange  for  ash  timber.  —  Z)^cm6^r  1 9th, 
1827. '» 

and 
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and  the  29th  of  May  1828  (this  last  date  being  two  1834. 
calendar  months  before  the  issuing  of  the  commission), 

^  '  Shaw 

which  would  operate  to  give  the  defendant,  the  real  against 
owner,  the  benefit  of  the  eighty-first  section  of  6  G.  4. 
c.  16. 

The  award  finds  that  on  the  22d  of  May  1828,  the 
defendant  pressed  Batley  for  payment  of  his  banking 
account,  and  for  delivery  of  the  timber  which  belonged 
to  him ;  that  Batley  on  that  day  proposed  to  one  Blake, 
the  agent  of  the  defendant,  to  deliver  to  him  a  quantity 
of  the  timber  lying  at  Southampton,  which  he  had 
bought  on  his  own  account,  in  order  to  make  up  a 
deficiency  in  the  timber  belonging  to  the  defendant, 
to  which  proposal  Blake  answered  that  he  must  consult 
the  defendant.  Nothing  was  done  on  this  proposal, 
nor  does  it  appear  whether  it  was  accepted  until  the  2d  of 
June  following.  On  the  same  22d  of  May,  the  defend- 
ant wrote  to  Langton,  informing  him  that  the  contract 
of  exchange,  though  in  Batley's  name,  was  in  reality 
entered  into  by  him  as  agent  for  the  defendant;  and 
Langton,  by  letter  dated  the  23rd  of  May,  accepted 
the  defendant  as  principal.  On  the  24th  of  May  the 
defendant  by  letter  directed  Langton  not  to  suffer 
Batley  to  take  the  timber  under  the  contract  of  ex- 
change, but  expressly  declined  the  contract  as  to  that 
which  was  purchased  for  money. 

On  the  7th  and.  9th  of  June,  Blake,  as  agent  for  the 
defendant,  and  one  Bayley  as  agent  for  Batley,  met  on 
Netley  Commoyi,  and  Bayley  marked  and  delivered  to 
Blake  a  large  quantity  of  timber  (being  the  timber 
now  in  question),  and  for  which  a  receipt  was  given  in 
the  following  terms :  —  "  Received  of  Mr.  Bayley  for 
B,  Bailey  and  Co.,  timber  as  above  stated  for  Sir 
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1834.  R,  L  Harvey,  viz.  365  loads.  Southampton,  June  10. 
  1828.    D.  Blake:'    The  awcard  finds  tliat  these,  loads 

Shaw 

against  of  timber  consisted  partly  of  timber  under  the  contract 
of  exchange,  and  partly  of  timber  under  the  contract 
for  money,  but  that  the  particular  trees  applicable  to 
each  contract  could  not  be  distinguished,  and  that  all 
was  in  the  possession,  order,  and  disposition  of  Batley 
up  to  the  10th  of  June ;  and  that  so  much  of  it  as 
belonged  to  the  defendant  was  so  in  his  possession, 
order,  and  disposition,  by  the  consent  of  the  defendant, 
the  true  owner;  and  further,  that  no  contract  of  sale 
as  to  so  much  of  that  timber  as  belonged  to  Batley 
existed  prior  to  or  on  the  29th  of  May,  Perhaps, 
strictly  speaking,  these  also  are  conclusions  of  fact  as 
to  which  the  Court  is  bound  by  the  finding  of  the 
arbitrator;  but  assuming  that  it  is  otherwise,  we  are 
of  opinion  that  the  arbitrator  is  warranted  in  the  con- 
clusions which  he  has  drawn. 

As  to  the  timber  which  belonged  to  the  defendant,  it 
was  in  the  possession  of  Batley  by  the  consent  of  the 
defendant;  and  some  act  on  the  part  of  the  defendant, 
as  between  him  and  Batley,  was  necessary  in  order  to 
determine  that  possession  and  that  consent.  The  mere 
circumstance  of  acquainting  the  vendor  (who  had  long 
before  delivered  the  timber,  and  had  no  remaining  con- 
trol over  it,  though  he  might  be  liable  to  the  charges  of 
shipping  it)  that  Batley  was  merely  agent,  is  not  such  an 
an  act;  for  it  could  not  affect  Batley'^  power  over  the 
timber  as  to  other  persons,  or  in  any  way  operate  as  a 
taking  possession  of  that  timber  by  the  defendant,  [a) 

That 

(a)  On  this  part  of  the  case,  Kelly t  for  the  defendants,  contended,  that 
after  the  purchase  of  the  timber  by  BaXley^  Langton,  who,  as  they  main- 
tained, 


Fourth  Years  of  WILLIAM  IV. 


925 


That  it  did  not  so  operate,  and  was  not  intended  or 
supposed  so  to  operate,  is  apparent  from  the  subsequent 
formal  delivery,  and  the  receipt  which  was  given.  If 
then  the  possession,  order,  and  disposition  of  this  part 
of  the  timber  continued  in  Batley,  with  the  consent  of 
the  defendant,  till  after  the  29th  of  May^  i.  e.  till  within 
two  months  of  the  issuing  of  the  commission,  it  is  plain 
that  nothing  has  occurred  to  give  the  defendant  the 
benefit  of  the  eighty-first  section  of  the  6  G.  4.  c,  16., 
or  to  prevent  the  operation  of  the  seventy-second  section 
of  that  Act,  whatever  might  have  been  the  construction 
of  those  sections  under  other  circumstances.  As  to  the 
timber  which  belonged  to  Batley  himself,  it  is  sufficient  to 
say  that  no  contract  respecting  it  appears  to  have  existed 
on  or  before  the  29th  of  May,  to  which  the  subsequent 
delivery  on  the  10th  June  can  be  referred;  and, 
therefore,  the  eighty-first  section  of  the  act  does  not 
apply  to  that  timber.    A  small  quantity  of  twenty-two 


tained,  had  not  delivered  it,  stood  in  a  similar  situation  to  that  of  a 
wharfinger  or  other  intermediate  party  holding  goods,  of  which  a  transfer 
takes  place  while  they  are  in  his  hands ;  in  which  case  it  has  been  held, 
that  the  mere  fact  of  a  written  order  by  the  vendor  for  the  delivery  of  the 
goods  being  communicated  to  the  wharfinger,  and  assented  to  by  him 
(even  though  no  actual  transfer  be  made  in  his  books),  passes  the  property 
to  the  vendee:  DeacorCs  Bankrupt  Law,  412.,  and  the  cases  there  cited 
{Lucas  v.  Dorrien,  7  Taunt.  278. ;  Ilarman  v.  Anderson,  2  Camp.  245.  ; 
Spear  v.  Travers,  4  Camp.  251.) :  and  he  contended  that,  in  this  case, 
for  the  purpose  of  transferring  the  reputed  ownership  of  the  goods  from 
Batley  to  the  defendant,  the  communication  made  by  the  latter  to  Langton 
had  an  effect  analogous  to  that  of  the  communication  to  the  wharfinger  in 
the  cases  referred  to.  F.  Pollock,  on  the  same  side,  cited  Smith  v.  Top- 
ping, 5  B.  ^  Ad.  674.,  as  shewing  that  there  must  be  an  actual  consent 
of  the  true  owner,  down  to  the  time  of  the  bankruptcy,  to  constitute  a 
possession,  order,  and  disposition,  within  6  G.  4.  c.  16.  s.  72.  [Taun- 
ton 3.  There  the  owner  had  given  the  bankrupt  notice  of  his  dissent 
before  the  act  of  bankruptcy.] 

Vol.  I.  3  P  loads 


1834.. 

Shaw 
agaimt 
Harvey. 
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1834.      loads  of  other  timber  is  mentioned  in  the  award,  as  to 
which  there  is  no  dispute. 

Shaw 

against  Upon  the  whole,  therefore,  we  are  of  opinion  that 

this  rule  must  be  made  absolute  for  delivering  the 
postea  to  the  plaintiffs. 

Postea  to  the  plaintiffs. 


William  Thorpe  against  Eyre. 


'^HIS  was  an  action  brought,  by  order  of  this  Court, 
made  under  the  Interpleader  Act,  1  &  2  4.  c.  58., 
to  try  two  issues ;  first,  whether  certain  growing  crops, 
taken  in  execution  on  a  judgment,  recovered  by  default 
by  El/re  (the  present  defendant)  against  Edward  Thorpe, 
were,  at  the  time  of  the  execution,  the  property  of  Ed- 
ward Thorpe,  the  negative  of  which  issue  the  plaintiff 
was  to  maintain;  secondly,  whether  the  judgment  so  re- 

by  the  parties 

with  respect  to  covered  was  void  against  William  Thorpe  (the  present 
plaintiff),  as  assignee  of  the  estate  and  effects  of  Edward 
Thorpe,  under  the  Insolvent  Act,  the  affirmative  of 
which  issue  the  plaintiff  was  to  maintain.  The  case 
was  tried  before  Bolland  B.,  at  the  Aylesbury  Spring 
assizes,  1833.    The  facts  appeared  to  be  as  follows:  — 


An  action 
between  the 
owner  of  land 
and  a  party 
holding  by  his 
permission,  but 
claiming  to 
hold  as  bailiff 
and  not  as 
tenant,  was 
referred  to  an 
arbitrator,  who 
was  to  say  what 
was  to  be  done 


He 

awarded  that 
the  holding  was 
as  tenant,  that 
the  tenancy 
should  cease  on 
the  delivery  of 
the  award,  and 
that  possession 
of  the  land 
should  be  de- 
livered up  to  the  owner  in  one  month  after. 

On  an  issue,  between  the  landlord  and  an  execution  creditor  of  the  tenant,  whether  the 
crops  on  the  land  at  a  certain  time  were  the  property  of  the  party  so  found  to  have  been 
tenant,  the  award  was  held  to  be  admissible  in  evidence  on  the  part  of  the  landlord. 
Held  also,  that  the  award  did  not  of  itself  change  the  property. 

Held  further,  that,  if  it  had  determined  the  tenancy,  the  tenant  would  not  have  been 
entitled  to  way-going  crops,  although  there  was  a  custom  of  the  country  that  the  tenant,  at 
the  regular  expiration  of  a  Lady-day  tenancy,  should  have  them,  and  although  this  tenant 
comTenced  holding  on  Lady-day. 

Semble,  that  to  make  a  judgment  void  as  being  voluntary  under  the  thirty-second  section 
of  the  Insolvent  Act  (7  G.  4.  c-  57.),  there  must  be  collusion  between  the  party  suffering  it 
and  the  creditor  recovering  it,  for  the  purpose  of  giving  the  latter  a  preference. 

At  any  rate  the  mere  circumstance  of  the  judgment  being  suffered  by  default,  does  not 
make  it  void  under  that  section,  if  there  be  a  bona  fide  debt. 

the 
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The  crops  were  upon  certain  lands,  the  property  of  1834'. 
the  present  plaintiff,  which  Edward  Thorpe  had  oc- 

Thorpe 

cupied  by  his  permission.  The  plaintiff  having  dis-  nminst 
trained  upon  Edward  Thorpe^  the  latter  sued  him  in 
trespass.  The  plaintiff  justified,  for  rent  in  arrear,  and 
Edward  Thorpe  disputed  the  tenancy,  claiming  in  fact 
to  have  been  merely  the  plaintiff's  bailiff :  he  also  sued 
the  plaintiff  for  work  and  labour  as  his  bailiff.  The 
now  defendant.  Eyre,  was  attorney  for  Edward  Thorpe  in 
those  actions.  The  actions  were  referred,  by  order  of 
Nisi  Prius,  to  an  arbitrator,  who,  by  the  terms  of  the 
same  order,  was  also  to  say  what  was  to  be  done  by  the 
parties  with  respect  to  the  land.  On  the  1st  of  June 
1831  the  arbitrator  published  his  award,  whereby,  after 
disposing  of  the  two  actions,  and  finding  that  Edward 
Thorpe  was  tenant  to  the  present  plaintiff,  he  ordered 
that  the  tenancy  should  cease  on  the  delivery  of  the 
award;  and  that,  within  one  month  from  that  time, 
Edward  Thorpe  should  deliver  up  possession.  William 
Thorpe,  the  landlord  and  present  plaintiff,  took  pos- 
session on  the  4th  of  July  1831. 

The  present  defendant  Eyre  commenced  an  action  for 
work,  labour,  and  money  expended,  as  an  attorney, 
against  Edward  Thorpe,  on  the  4th  of  May  1831,  and 
judgment  by  default  (the  judgment  referred  to  in  the 
issue)  was  signed,  and  a  fi.  fa.  sued  out  in  the  course  of 
the  same  month  (Trinity  term,  1  W,  4.) ;  the  fi.  fa.  was 
delivered  to  the  sheriff  on  the  6th  of  June,  and  he  there- 
upon seized  the  crops  in  question  on  the  same  day. 

On  the  2d  of  July  1831,  Edward  Thorpe  (who  in 
June  1831  had  been  rendered  in  execution  in  discharge 
of  his  bail  in  another  suit)  petitioned  the  Insolvent 
Debtors*  Court;  and  on  the  15th  of  September  1831, 
3  P  2  he 
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1834.  he  was  by  that  court  remanded  for  six  months,  and 
"  ordered  to  be  then  discharged.    On  the  2d  of  July, 

X  HORPE 

against  the  day  of  fihng  the  petition,  Edward  Thorpe  assigned 
to  the  provisional  assignee;  JVilliam  Thorpe,  the  pre- 
sent plaintiff,  was  afterwards  appointed  assignee,  and 
the  provisional  assignee  assigned  to  him  on  the  6th  of 
October  1831. 

On  the  trial  of  this  cause,  the  plaintiff's  counsel  pro- 
posing to  put  in  evidence  the  award  made  in  the  two 
actions  brought  by  Edward  Thorpe  against  the  present 
plaintiff,  the  defendant's  counsel  contended  that  the 
award,  being  between  the  two  Thorpes  only,  was  not 
evidence  as  against  Eyre,  the  present  defendant;  but 
the  learned  Judge  overruled  the  objection,  and  ad- 
mitted the  evidence.  Evidence  was  given  for  the 
plaintiff,  to  shew  that  the  judgment  by  default  was 
voluntary  and  collusive  between  Eyre  and  Edward 
Thorpe,  The  defendant,  to  meet  the  evidence  of  collu- 
sion, proved  the  existence  of  the  debt  upon  which  the 
judgment  was  recovered.  He  also  proved  that  the  cus- 
tom of  the  country  was,  that  the  tenant  was  entitled  to 
way-going  crops  upon  the  regular  expiration  of  a  Lady- 
day  tenancy,  and  that  Edward  Thorpe^s  was  a  Lady-day 
tenancy.  The  learned  Judge  told  the  jury,  that  the 
award  determined  the  possession  from  the  lime  of  the 
delivery  [a),  that  the  property  in  the  crops  passed  with 
the  land,  and  that  the  custom  of  the  country  did  not 
prevent  this.  He  also  directed  them  to  say,  whether 
the  judgment  was  voluntary  on  the  part  of  Edward 
Thorpe,  and  whether  there  was  collusion  between  him 
and  Eyre,  or  whether  the  proceeding  was  bona  fide 

(a)  It  seems  to  have  been  assumed  by  both  parties  that  tho  delivery  of 
the  award  might  be  considered  as  taking  place  on  the  day  of  the  date. 

hostile 
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hostile  between  the  two;  adding,  that  he  considered  1834. 
that  the  defendant  Eyre  had  proved  the  existence  of  ~ 

^  ^  Thorpe 

the  debt  on  which  the  judgment  was  recovered.    The  o^amsi 

Etrk> 

jury  found  for  the  plaintiff  on  both  issues.  The  learned 
Judge  then  asked  them,  whether  they  considered  the 
judgment  .to  be  collusive  and  fraudulent,  to  which  they 
answered  in  the  affirmative.  In  Easter  term  1833,  the 
defendant  obtained  a  rule,  calling  on  the  plaintiff  to 
shew  cause  why  a  new  trial  should  not  be  granted  on 
both  issues,  on  the  ground  of  the  admission  of  improper 
evidence,  and  of  misdirection,  and  also  on  the  ground 
of  the  verdict  being  agains't  evidence.  In  Hilary  term, 
1834,  January  23d, 

Biggs  Andrews  and  Gunning,  shewed  cause  (a). 
First,  as  to  the  collusiveness  of  the  judgment.  Edward 
Thorpe's  suffering  judgment  by  default  was  a  voluntary 
and  collusive  act,  even  at  common  law,  or  under  stat. 
13  Eliz.  c,  5.;  and,  if  so,  it  is  void  as  against  the  as- 
signees. It  is  also  void  by  the  Insolvent  Act,  7  G.  4. 
c.  57.  5.  32.  {b)  ;  for  it  is  a  voluntary  making  over, 

within 

(«)  Before  Lord  Denman  C.  J.,  LitileJale,  Taunton y  and  Patteson  Js. 

(6)  Which  enacts,  that  if  any  prisoner  who  shall  file  his  or  her  petition 
for  his  or  her  discharge  under  this  act,  shall,  before  or  after  his  or  her 
imprisonment,  being  in  insolvent  circumstances,  voluntarily  convey,  assign, 
transfer,  charge,  deliver  or  make  over  any  estate  real  or  personal,  secu- 
rity for  money,  bond,  bill,  note,  money,  property,  goods,  or  effects  what- 
soever, to  any  creditor  or  creditors,  or  to  any  person  or  persons  in  trust 
for,  or  to  or  for  the  use,  benefit  or  advantage  of  any  creditor  or  creditors, 
every  such  conveyance,  assignment,  transfer,  charge,  delivery  and  making 
over,  shall  be  deemed  and  is  hereby  declared  to  be  fraudulent  and  void,  as 
against  the  provisional  or  other  assignee  or  assignees  of  such  prisoner 
appointed  under  this  act:  Provided  always,  that  no  such  conveyance, 
assignment,  transfer,  charge,  delivery  or  making  over,  shall  be  so  deemed 
fraudulent  and  void,  unless  made  within  three  months  before  the  com- 
mencement of  such  imprisonment,  or  with  the  view  or  intention  by  the 
3  P  3  party 
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1834.  within  three  months  of  the  arrest.  It  will  be  said 
"  that  the  provisions  of  this  act  should  be  construed 

Thorpe 

against  strictlv?  on  account  of  the  punishment  imposed  in 
s.  48.  {a);  but  that  section  and  s.  32.  are  not  co-exten- 
sive, as  to  the  acts  pointed  at.  And,  indeed,  statutes 
against  fraud,  though  penal,  are  to  receive  a  liberal 
construction:  Twyne's  case, {ft)  It  is  true  that  the 
statute  does  not  use  the  word  "judgment;"  but  in 
Herbert  v.  Wilcox  {c\  a  payment,  though  that  word 
does  not  occur,  was  held  to  be  within  s.  32.  A  warrant 
of  attorney,  given  by  a  party  in  contemplation  of  taking 
the  benefit  of  the  Insolvent  Act,  has  been  also  holden 
to  be  within  the  same  section :  Sharpe  v.  Thomas*  (d) 
There  was  quite  enough  evidence  to  go  to  the  jury; 
and,  if  so,  the  direction  being  correct,  the  verdict  can- 
not be  disturbed.  [The  arguments  here  on  the  weight 
of  the  evidence  are  omitted.]  Secondly,  as  to  the 
admissibility  of  the  award.    It  is,  in  the  first  place,  evi- 


party  so  conveying,  assigning,  transferring,  charging,  delivering,  or  making 
over,  of  petitioning  the  said  Court  for  his  or  her  discharge  from  custody 
under  this  act. 

(a)  By  which  it  is  enacted,  that  in  case  it  shall  appear  to  the  court,  &c. 

that  such  prisoner  has  fraudulently,  with  intent  of  diminishing  the 

sum  to  be  divided  among  his  or  her  creditors,  or  of  giving  an  undue  prefer- 
ence to  any  of  the  said  creditors,  discharged  or  concealed  any  debt  due  to 
or  from  the  said  prisoner^  or  made  away  with,  charged,  mortgaged  or  con- 
cealed any  part  of  his  or  her  property,  of  what  kind  soever,  either  before 
or  after  the  commencement  of  his  or  her  imprisonment,  then  it  shall  and 
may  be  lawful  for  the  said  court  &c.  to  adjudge  that  such  prisoner  shall 
be  so  discharged  and  so  entitled  as  aforesaid,  so  soon  as  he  or  she  shall 
have  been  in  custody  at  the  suit  of  some  one  or  more  of  the  persons,  as 
to  whose  debts  and  claims  such  discharge  is  so  adjudicated,  for  such 
period  or  periods,  not  exceeding  three  years  in  the  whole,  as  the  said 
court  &c.  shall  direct. 

(/;)  o  Rep.  82.  a.  (c)  6  Bing.  205. 

(d)  G  Bim.  417.    5.  C.  4  M.     P.  87. 
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dence  under  both  issues,  as  a  fact  shewing  in  what  cir-  1834-. 
cumstances  Edward  TJiorpe  was,  at,  and  just  previously  xi^^^ 
to,  the  time  of  the  judgment  by  default  at  the  suit  of  against 

Eyre. 

Eyre.  It  is  also  evidence  as  to  the  property,  just  as 
any  other  deed  would  be,  which  affected  to  deal  with 
the  land.  It  is  not  necessary,  to  make  such  an  instru- 
ment evidence  on  these  grounds,  that  both  the  parties 
to  the  particular  action  should  be  parties  to  the  instru- 
ment. Thirdly,  as  to  the  effect  of  the  award:  it  de- 
termined the  tenancy  from  the  delivery,  and  revested 
the  property  in  the  present  plaintiff.  It  will  be  argued 
that  an  award  is  not  a  surrender,  and  therefore  that  the 
property  was  not  changed ;  and  Hunter  v.  Rice  [a)  may 
be  cited.  In  that  case,  an  award  was  offered  by  the 
plaintiff  as  evidence  of  his  property  in  certain  hay ;  and 
the  award  had  directed  that  the  hay  should  be  delivered 
up  to  the  plaintiff,  on  his  paying  a  certain  sum,  which 
sum  had  been  tendered  and  refused.  And  it  was  held, 
that  this  award  did  not  transfer  the  property.  But 
the  arbitrator,  there,  had  no  power  reserved  to  him 
of  saying  specifically  what  was  to  be  done  with  the 
hay;  and  Lord  Ellenhorough  distinguished  between 
property  awarded  to  be  transferred,  and  property  ac- 
tually transferred  by  the  contract  of  the  owner  through 
the  medium  of  his  agent.  Now  here,  Edward  TJiorpe 
by  his  own  act  had  conferred  upon  the  arbitrator  the 
full  controul ;  for  the  arbitrator  was  to  say  what  should 
be  done  with  respect  to  the  land.  Besides,  the  party 
who  was  to  deliver  possession,  in  Hunter  v.  Rice  (a), 
repudiated  the  award :  here,  Edward  Thorpe  has  let  the 
plaintiff  into  possession.   In  Doe  d.  Morris  v.  Rosser  (b), 

(n)  15  East,  100.  (b)  5  East,  11. 

3  P  t  an 
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1834.       an  action  of  ejectment  had  been  referred  to  arbitration, 
and  the  award  was  held  to  be  conclusive  in  a  second 

Thorpe 

against  action  of  ejectment  between  the  same  parties  (a), 
\_Taunton  J.  The  decision  was,  that  the  award  was 
conclusive  as  to  the  right.  Can  your  award  be  more 
than  executory  till  the  possession  is  actually  delivered 
up?  Patteson  3,  The  effect  of  the  award  m  Doe  d, 
Morris  v.  JRosser  (Z)),  was,  that  the  land  had  always  been 
the  property  of  the  claimant.  Now  here,  so  far  as  the 
possession  during  the  term  is  concerned,  the  property 
was,  up  to  the  time  of  making  the  awar.d,  found  to  be 
in  Edward  Thorpe,  Is  there  any  instance  in  which  an 
award  has  been  held  to  transfer  property?]  This 
award  expressly  determines  the  tenancy;  when  the; 
tenancy  is  determined,  the  landlord's  property  vests 
in  possession.  \Taunton  J.  Suppose  Edward  Thorpe 
had  mown  and  taken  the  hay  on  the  1st  of  June\  could 
the  plaintiff  have  brought  trover  ?]  At  all  events  the 
case  may  be  put  as  that  of  a  surrender  by  operation 
of  law  determining  the  tenancy.  In  Thomas  v.  Cook  (c), 
a  surrender  in  law  was  construed  to  arise  upon  a 
landlord's  accepting,  as  his  tenant,  a  party  whom  his 
lessee  had  let  into  possession  as  under-tenant,  the  first 
lessee  consenting,  though  nothing  passed  in  writing. 
Walls  V.  Atcheson{d)  was  a  similar  decision.  The  plain- 
tiff' here  could  not  have  sued  Edward  Thorpe  for  use 
and  occupation  after  the  delivery  of  the  award :  the 
whole  transaction  between  the  parties  ultimately  amounts 
to  a  surrender ;  and  the  only  question  is  as  to  the 
date.    On  the  delivery  of  the  award  Edward  Thorpe 

[a)  See  Whileheudx.  Taltersall,  ante,  491.  (b)  5  East,  11. 

(c)  2  B.  4;  Aid.  119.    And  see  R.  v.  Banbury,  ante,  136. 
((ZJ  5  Bing,  462, 
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ceased  to  be  tenant,  and  became  bailiff.  Lastly,  as  to  1834. 
the  claim  of  emblements:  the  custom  shews  only  a  right 
to  the  crops  on  the  regular  expiration  of  the  tenancy  against 
at  Lady-day,  This  case  is  not  within  the  custom,  which 
would  not  have  given  emblements  to  Edward  Thorpe 
if  he  had  actually  surrendered  at  Lady-day,  Emble- 
ments are  given  only  where  the  tenancy  determines 
by  the  act  of  God,  or  of  a  third  person;  the  act  of 
a  third  person  means  only  the  act  of  one  over  whom 
the  party  has  no  control ;  and  the  rule  properly  applies 
where  the  loss  of  the  possession  could  not  be  fore- 
seen or  guarded  against.  Thus,  if  a  parson  let  land 
for  a  year  without  confirmation,  and  die  within  the 
year,  the  lessee  shall  have  emblements ;  but  if  the  par- 
son lose  his  benefice  by  misconduct,  he  himself  shall 
have  no  emblements.  \_Taunton  J.  This  is  a  question 
of  way-going  crops  under  a  custom;  it  is  quite  a 
different  matter  from  emblements,  which  are  by  com- 
mon law :  Com,  Dig,  Biens,  G.  2,  Patteson  J.  It  might 
be  argued  that,  although  the  custom  might  not  in  itself 
give  the  crops  to  Edward  Thorpe,  yet  it  might  furnish 
an  inference  that  the  arbitrator's  intention  (he  not  de- 
claring the  contrary)  was,  that  the  tenant  should  not 
lose  the  crops  to  which  he  would  have  been  entitled 
under  the  custom.] 

The  Defendant  in  person,  in  support  of  the  rule. 
First,  as  to  the  direction  of  the  learned  Judge.  The 
jury  may  have  been  led  to  suppose  that  if  Edward 
Thorpe  did  not  resist  the  judgment,  it  was  voluntary  and 
collusive;  on  which  principle  every  judgment  by  de- 
fault would  be  collusive.  But  since  there  was  a  debt 
proved,  as  the  learned  Judge  himself  pointed  out,  the 
proceeding  to  recover  it  must  be  held  to  be  adverse. 

The 
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1834.      The  doctrine  of  fraudulent  preference  does  not  apply  to 
the  thirty-second  section  of  the  Insolvent  Act,  and  that 

Thorpe 

against  sectlon  is  inapplicable  in  all  cases  where  the  debtor  has 
been  simply  passive.  It  does  not  even  contain  the  pro- 
vision, which  is  found  in  the  Bankrupt  Act  (a),  as 
to  procuring  goods  to  be  taken  in  execution.  The 
safest  guide  in  doubtful  cases  is  the  wording  of  the  act : 
and  besides,  this  statute  may  be  considered  as  depriving 
the  subject  of  his  rights,  in  derogation  of  the  common 
law ;  and,  if  so,  it  should  be  construed  strictl}^,  as  was 
admitted  by  Lord  Tenterden  in  Cockburn  v.  Harvey  {b). 
At  common  law  the  debtor  might  have  given  a  warrant 
of  attorney  for  this  debt.  The  judgment  cannot,  in 
itself,  be  considered  as  tantamount  to  a  transfer  by  the 
party  against  whom  it  is  recovered.  It  was  held  in  Sir 
Gerrard  Fleetwood's  case  [c\  that  a  bona  fide  sale  of 
chattels  is  good  after  judgment  and  before  execution. 
A  judgment  creditor  must  lake  out  execution  before 
he  is  entitled  to  redeem  a  mortgage;  Shirley  v.  Watts (d): 
and  Angel  y.  Draper  . {e),  and  Brace  v.  The  Duchess  of 
Marlborough  {g)  (second  point),  go  to  establish  a  similar 
principle,  namely,  that  the  court  will  not  treat  a  judg- 
ment, not  followed  by  execution,  as  a  conveyance  of 
the  property.  In  Doe  dem,  Wigan  v.  Jones  {//),  it  was 
said,  that  a  judgment  was  not  an  act  done  by  the 
party  against  whom  it  was  recovered,  but  was  a  pro- 
ceeding in  invitum,  and  therefore  might  be  defeated 
by  the  subsequent  execution  of  a  previously  granted 
power,   though   the  party  executing  was  the  party 

(a)  6  G.  4.  c.  16.  s.  o.  (6)  2  ^.  (|-  Ad.  800. 

(c)  8  Rep,  171.  a.    See  2  Sugd,  Fen.  ^  Pur.  ch.  xvi.  s.  4.  p.  199.  (9th 
ed.  IBS'!.) 

(rf)  3  Atk.  200.  (e)  1  Vr.rn.  599. 

(g)  2  P.  W.49\.  {k)  \0B.  i-  C.  468. 

who 
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who  had  suffered  the  judgment.    Sharpen.  Thomas  [a)  IBS*, 
does  not  militate  against   this   principle,  for  there  ^ 
the  party  had  not  been  merely  passive;  he  had  ex-  a^'amst 

Ey&£. 

ecuted  a  warrant  of  attorney.  It  has  been  held  that 
a  transfer  made  under  apprehension  of  arrest  is  not 
voluntary  within  the  thirty-second  section  of  the  In- 
solvent Act ;  Corbould  v.  Broadhurst  {b) :  and  that  case 
shews  that  the  word  "  voluntary"  is  to  be  interpreted 
as  in  the  Bankrupt  Act.  Now,  under  the  Bankrupt 
Act,  it  is  held  that  a  fresh  consideration  prevents  a 
payment  from  being  voluntary ;  Hunt  v.  Mortimer  (c), 
Arnell  v.  Bean,  [d)  But  here  the  debt,  which  was  esta- 
blished, was  in  the  nature  of  a  new  consideration  for 
the  judgment.  [He  then  proceeded  to  argue  this  from 
the  facts.]  It  is  only  where  there  is  no  new  contract 
producing  the  transfer,  &c.,  that  the  intention  of  the 
bankrupt  is  material.  The  learned  Judge  ought  to  have 
defined  the  meaning  of  "voluntary"  to  the  jury.  The 
merely  submitting  to  the  judgment  is  not  a  fraud 
within  Stat.  13  Eliz,  c.  5.:  Holbird  v.  Anderson  {e), 
[Patteson  J.  No  doubt  a  man,  independently  of  the 
Bankrupt  and  Insolvent  Acts,  is  entitled  to  prefer  one 
creditor  to  another,] 

Secondly,  as  to  the  evidence.  Fraud  is  not  to  be 
presumed ;  but  there  should  be  distinct  evidence  of 
fraudulent  intention,  as  was  laid  down  by  Burrough  J. 
in  Flook  v.  Jones  [g),  where  the  question  was  whether 
bankruptcy  had  been  contemplated.  [The  arguments 
upon  the  facts  here  are  omitted.] 


in)  6  Bing.  417.    S.  C.  ^  M.  ^  P.  87. 
(c)  lOB.  ^  a  44. 
{e)  5  T.  R.  235. 


(b)  I  M.  4:  Rob.  189. 
(d)  8  Bing.  87. 
(g)  1 2  Moore,  1 1 2. 

Then 
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1834.  Then  as  to  the  award.    A  stranger  cannot  be  es- 

~^  topped  by  the  award  ;  Rex  v.  Cheadle  («),  Rex  v.  Cot- 

against  ton  (b).  And  if  it  is  said  that  this  award  estoi)s  the 
present  defendant,  as  claiming  under  or  through  Edward 
Thorpe,  it  may  be  answered  that  all  estoppels  must  be 
certain  to  every  intent,  and  must  not  be  taken  by  argu- 
ment or  inference :  Co.  Lit,  352  6.  Neither  could  this 
award,  if  admissible  as  against  the  present  defendant, 
determine  the  tenancy ;  Hunter  v.  Rice  (c).  The  order 
of  nisi  prius  directed  the  arbitrator  to  say  what  was  to 
be  done  by  the  parties ;  he  could  not  do  any  act  himself, 
such  as  the  determination  of  the  tenancy  would  be.  It 
has  been  denied  that  Edward  Thorpe  would  have  been 
liable  to  the  present  plaintiff  in  an  action  for  use  and 
occupation  after  the  delivery  of  the  award ;  but  in  fact 
he  would  have  been  so  liable.  The  argument  on  the 
other  side,  would  make  him  liable  as  a  trespasser.  This 
award  cannot,  as  has  been  argued,  operate  as  a  sur- 
render in  law ;  the  transaction  has  none  of  the  circum- 
stances essential  to  such  a  construction.  The  property, 
at  common  law,  would  have  been  bound  by  the  teste  of 
the  fi.  fa. :  Anonymous  Case,  in  Cro.  Eliz  {d).  The  Statute 
of  Frauds,  29  Car,  2.  c,  3.  s,  16.,  does  indeed  enact, 
that  the  property  shall  be  bound  only  from  the  time  of 
the  delivery  of  the  writ;  but,  by  the  preamble  to  the 
fifteenth  section,  it  appears  that  this  was  intended  merely 
as  a  protection  to  bon^  fide  purchasers  for  valuable 

(a)  3  B.  ^  Ad,  835.  [h)  3  Campb.  444. 

(c)  \5Enst,  ICO. 

(rf)  Cro,  Eliz  174.  See  the  cases  cited  in  Payne  v.  Drew,  4  East,  525. ; 
and  note  (t)  to  Wheatley  v.  Lane,  J  Saund.  219 f.  Sugden's  Vend.  ^ 
Pur.  ch.  xvi.  s.  4.  p.  198.  (9th  ed.  1854.^ 


consider- 
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consideration,  which  the  present  plaintiff  can  scarcely 
be  said  to  be  by  virtue  of  the  award.  Now  the  writ 
was  tested  before  the  date  of  the  award.  At  any  rate, 
Edward  Thorpe  was  entitled  to  emblements,  for  he  can- 
not be  said  to  have  determined  the  tenancy  himself, 
according  to  the  authorities  5  Bulwer  v.  Bulwer  {a) ; 
1  RolL  Abr,  726.,  Emblements,  A.  pi.  7. ;  Davis  v.  Ei/- 
ton  (b).  It  is  very  improbable,  besides,  that  the  arbitra- 
tor should  have  meant  to  deprive  Edward  Thorpe  of  the 
customary  way-going  crops,  to  which  he  would  have 
been  entitled  if  he  had  gone  out  regularly  at  Eady-day. 

Cur*  adv,  mlt. 

Lord  Denman  C.  J.  delivered  judgment  in  the  same 
term,  January  27th,  as  follows :  — 

This  case,  which  was  tried  before  Bolland  B.  at  the 
assizes  for  Buckinghamshire,  arose  out  of  proceedings 
under  the  Interpleader  Act.  The  Court  directed  two 
issues :  first,  whether  certain  growing  crops  taken  in 
execution  by  the  defendant  in  an  action  against  one 
Edward  Thorpe  were  his  property;  secondly,  whether 
the  judgment  and  execution  were  void  against  the  plain- 
tiff, as  assignee  of  Edward  Thorpe  under  the  Insolvent 
Act  of  7  G.  4.  The  verdict  was  for  the  plaintiff  on 
both  issues,  finding  that  the  goods  did  not  belong  to 
Edward  Thorpe,  and  that  the  judgment  and  execution 
were  void  as  against  the  plaintiff.  The  defendant 
moved  for  a  new  trial,  complaining  that  the  verdict  was 
against  evidence  on  the  latter  issue,  and  that  an  award 
between  the  two  Thorpes  was  improperly  received  in 

(a)  2B.^  Aid.  470.  (6)  7  Bing.  154. 

evidence 
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1834.      evidence  against  this  defendant,  and  that  the  verdict 
proceeded  on  a  misdirection  as  to  the  law  on  both. 

Thorpe 

against  Whether  the  property  belonged  to  the  plaintiff  or  to 

Eyre. 

Edward  Thorpe,  mainly  depended  on  the  effect  to  be 
given  to  that  award  made  in  an  action  between  Edward 
Thorpe  and  the  plaintiff.  Edward  Thorpe  had  held  a 
farm,  the  property  of  the  plaintiff,  as  a  Lady-day  tenant, 
in  a  country  where  the  custom  of  way-going  crops 
prevailed  on  the  regular  expiration  of  a  Lady-day 
tenancy. 

We  have  no  doubt  that  the  award  was  admissible  in 
evidence ;  and  we  think  the  custom  had  no  operation  in 
the  case  of  a  tenancy  so  determined. 

The  award  made  on  the  1st  of  June  ordered  that 
Edward  Thorpe's  tenancy  should  cease  at  the  delivery 
of  the  award,  but  that  he  should  give  up  the  farm  a 
month  after  that  period.  The  plaintiff  had  argued  at 
the  trial  that  the  property  was  changed  by  the  award, 
and  the  learned  Judge  appears  so  to  have  directed  the 
jury.  We  think  that  the  award  could  not  of  itself 
change  the  property. 

The  plaintiff  at  the  trial  endeavoured  to  maintain  his 
issue  that  the  judgment  was  void,  by  evidence  that  it 
was  voluntary  within  the  thirty-second  section  of  the 
Insolvent  Act.  But  as  that  section  speaks  only  of  acts 
done  by  the  debtor,  we  are  strongly  inclined  to  think 
that  it  cannot  apply  to  a  judgment,  without  clear  proof 
at  least  that  the  insolvent  had  acted  in  collusion  with 
the  creditor  in  his  obtaining  the  judgment,  for  the  pur- 
pose of  giving  him  a  preference  over  other  creditors; 
and  we  collect  from  the  defendant's  statement  that  the 
learned  Baron  so  instructed  the  jury  ;  but  on  reading  his 

report, 
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report,  we  apprehend  that  the  jury  had  no  siifficient  evi- 
dence to  support  their  finding. 

We  therefore  think  it  desirable  that  both  these  issues 
should  be  submitted  to  another  jury. 

Rule  absolute  for  a  new  trial. 


END  OF  TRINITY  TERM,  VACATION,  ETC. 
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INDEX 

TO 

THE  PRINCIPAL  MATTERS. 


ACCOUNT  STATED. 
Assumpsit  on.    Assumpsity  V. 

ACTION, 

"What  new  cause  of,  in  counts  added 
under  Judge's  order.    Order  of  Judge,  \. 

See  different  titles  of  Action. 

ADJOURNMENT. 
Of  Vestry,  when  it  may  be.  Vestrt/,  5. 

ADMINISTRATOR. 

See  Executor  and  Administrator. 

ADVERSE  POSSESSION. 

What  available  as,  in  ejectment.  Pos- 
session. 

AFFIDAVIT. 
Effect  of  erasure  in  jurat.  Erasure. 

AGENT. 

1.  When  act  of  agent  abroad  transfers 
apparent  possession.    Bankrupt,  u.  5. 

2.  When  letters  to  agent  are  evidence 
against  third  parties.    Bankrupt,  ii.  5. 

3.  What  evidence  fixes  a  corporation 
with  the  tortious  acts  of  its  agent.  Cor- 
poration. 

Vol.  I. 


AGREEMENT. 

1.  What  joint,  and  what  several. 

By  a  memorandum  of  agreement  be- 
tween the  trustees  of  a  turnpike-road  and 
iV.,  the  trustees  agreed  to  let,  and  N.  to 
take,  the  tolls  for  a  year,  at  a  certain 
rent  and  N.,  as  renter  of  the  tolls,  and 
i).,  as  his  surety,  severally  promised  the 
trustees  that  N.  should  pay  the  rent  at 
the  appointed  times,  and  perform  certain 
conditions  annexed  to  the  agreement : 
Held,  that  the  contract  was  several,  and 
not  joint,  and  that  the  trustees  could  not 
sue  the  parties  jointly  for  arrears  of  the 
rent.    Lee  v.  Nixon,  201. 

2.  Interpretation  of. 

A  debtor  gave  a  cognovit  for  the  pay- 
ment of  his  debt  by  instalments  of  5/., 
with  a  proviso,  that  on  default  made  in 
paying  any  instalment,  judgment  might 
be  signed  and  execution  issue  for  the 
whole.  By  agreement  of  even  date  with 
the  cognovit,  a  third  party  undertook 
that,  within  seven  days  after  any  notice 
given  to  him  for  that  purpose,  the  debtor 
should  attend  at  a  certain  place,  so  that, 
in  case  of  any  of  the  instalments  not 
being  previously  discharged,  a  ca.  sa.,  to 
be  issued  on  the  judgment  to  be  entered 
up  on  the  cognovit,  might  be  duly  exe- 
cuted ;  and  in  default  of  the  debtor's 
appearing  at  the  time  and  place  stipu- 
lated, the  surety  undertook  to  pay  the 
debt  and  costs.  The  first  instalment  being 
unpaid,  and  notice  given,  the  debtor  ap- 
3  Q  peared 
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peared  at  the  proper  time  and  place,  but 
was  dismissed  on  promising  to  pay  the  5L 
in  a  few  days,  which  he  did  : 

Held,  that  the  agreement  of  the  surety 
was  satisfied  by  his  having  once  rendered 
the  debtor  to  be  taken  in  execution  on 
the  cognovit ;  and  that  he  was  not  bound 
to  produce  him  again  upon  notice,  on 
default  as  to  a  subsequent  instalment. 
Turner  v.  Pyne,  34. 

5.  To  repair.  Landlord  and  Tenant',  1. 

4.  How  far  agreement  of  executor  de 
son  tort  binding  on  him.  Executor  and 
Adm  inistrator,  4. 

5.  What  rescinds  contract.  Hiring^S. 
Assumpsit^  IV.,  1. 

6.  When  one  contract  arises  upon 
rescinding  another. 

Defendant  agreed  with  plaintiff's  father 
to  receive  plaintiff  (who  was  a  minor) 
into  his  service  on  trial,  and  to  take  him 
as  apprentice  if  approved  of.  Plaintiff 
went  into  the  service,  and  worked  for 
defendant  nearly  two  years.  After  seve- 
ral applications  made  during  that  time  by 
the  father,  defendant  told  the  father  that 
plaintiff  should  serve  out  the  two  years, 
and  then  be  bound,  the  father  paying 
defendant  10/.  This  was  agreed  to;  but 
defendant  shortly  after  quarrelled  with 
plaintiff,  and  told  him  to  go  home  about 
his  business.  Plaintiff  went  home ;  and 
on  the  father  applying  to  defendant  for 
an  explanation,  the  latter  told  him  to  go 
and  do  his  worst.  The  father  then  caused 
a  letter  to  be  written  to  defendant  by 
his  attorney,  requiring  him  either  to  take 
plaintiff  as  his  apprentice,  or  recompense 
him  for  his  work;  but  no  satisfactory 
answer  was  given,  and  plaintiff,  by  his 
next  friend,  brought  an  action  to  recover 
compensation  for  his  services. 

The  Judge  put  it  to  the  jury,  on  these 
facts,  whether  or  not  the  defendant's 
conduct  was  such  as  warranted  the  father 
in  considering  the  contract  for  an  ap- 
prenticeship as  rescinded ;  and  he  fur- 
ther stated,  that  if  they  thought  it  was, 
they  were  to  give  plaintiff  such  compens- 
ation for  his  work  as  they  thought  proper. 
The  jury  found  a  verdict  for  the  plaintiff, 
with  damages  by  way  of  compensation 
for  his  services : 

Held,  that  the  direction  was  right, 
and  the  verdict  not  to  be  disturbed, 
Phillips  v.  Jones,  335. 

7.  Effect  of  bankruptcy  on  contract  of 
hiring,  Hiring.  5. 

8.  What  questions  maybe  put  respect- 


ing an  agreement  in  writing,  not  p^g- 
duced.  Evidence,  V.  4. 

AMENDMENT. 

I.  At  Nisi  Prius,  under  st.  5  &  4  W.  4. 
c.  42. 

1.  Declaration  stated  that  the  defend- 
ants, in  consideration  that  the  plaintiffs 
would  supply  E.  with  beer,  undertook 
and  promised  the  plaintiffs  to  pai/  them 
the  amount  of  the  beer  so  supplied.  An- 
other count  stated  an  undertaking,  on  the 
same  consideration,  to  be  accountable  and 
to  pay,  &c.  The  proof  was,  that  the  de- 
fendants (by  letter)  undertook  to  guaran- 
tee to  the  plaintiffs  the  amount  supplied. 

Held,  that,  under5&4  WA.  c.  4:2.  s.  25., 
the  Judge  at  Nisi  Prius  might  amend  the 
record  by  substituting  the  word  "  gua- 
rantee" for  "  pay"  in  the  first  count. 
Hanhury  v.  Ella,  61. 

2.  Whether  to  be  discussed  in  bank. 
Ejectment,  2. 

3.  Of  particulars  of  demand.  Assumpsit, 

in. 

II.  Of  ca.  sa.  Arrest.,  2. 

III.  Upon  error,of  judgment  of  inferior 
court.    Certificate.   Inferior  Court,W..  I. 

IV.  Of  warrant  of  committal,  under 
St.  3  &  4  W.  4.  c.  55.  Statute,  I.  55. 

ANCIENT  BUILDINGS. 
See  Case,  Action  on. 

ANCIENT  DEMESNE. 

Exemption  of  tenants  in  ancient  de- 
mesne from  tolls.    Toll,  3. 

ANNUITY. 

1.  When  presumed  to  be  usurious. 

Usuri/. 

2.  When  it  shews  a  charge  on  a  bene- 
fice. Statute,  I.  2. 

3.  When  rateable  to  the  poor.  Poor, 
I.  1. 

4.  When  annuitant  must  make  demand 
before  entry. 

Lands  were  devised  in  fee,  charged 
with  an  annuity ;  and  power  was  given  to 
the  annuitant  to  distrain,  if  the  annuity 
were  in  arrear  for  twenty  days  after  the 
day  of  payment,  being  lawfidly  demanded  ; 
power  was  also  given,  if  it  should  be  in 
arrear  for  forty  days,  to  enter  and  enjoy 
the  lands,  and  to  take  the  profits,  until 
the  annuitant  should  be  thereby  paid  and 

satisfied 
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satisfied  all  the  arrears,  with  all  costs,  or 
until  the  person  entitled  to  immediate 
possession  should  pay  all  the  arrears  and 
costs:  Held,  that  upon  the  annuity  being 
forty  days  in  arrear,  the  annuitant  might 
bring  ejectment,  without  making  any  de- 
inand.    Doe  d.  Biass  v.  Horsley^  766. 

APPARENT  OWNERSHIP. 

1.  By  bankrupt.  Ban/erupt,  II. 

2.  By  insolvent  debtor.  Statute,  I.  27. 
(1.). 

APPEAL. 

1.  Against  award  under  inclosure  act, 
when  to  be  made. 

An  inclosure  act  directed,  that  the 
commissioner  thereby  appointed  should 
by  his  award,  or  hy  some  previous  waiting 
to  be  annexed  thereto,  ascertain  the  quan- 
tity of  wheat  equal  to  the  annual  value  of 
the  tithes  in  the  parish  of  W^.,  and  should 
afterwards  determine  the  value  of  such 
wheat  in  money,  and  charge  and  appor- 
tion the  amount  on  the  lands  and  tene- 
ments in  W.,  which  sum  was  to  be  paid 
to  the  rector  quarterly,  the  first  payment 
to  be  on  the  25th  of  March  next  after 
the  execution  of  the  award,  or  such  ear- 
lier day  as  the  commissioner  by  his  award 
or  by  such  previous  ivriting  should  ap- 
point ;  and  the  tithes  were  to  cease  from 
the  apportionment  of  such  rent,  or  at 
such  other  time  as  the  commissioner  by 
any  writing  should  appoint.  The  act  also 
directed,  that  if  any  person  should  think 
himself  aggrieved  by  any  thing  done  in 
pursuance  thereof,  he  might  appeal  to  the 
sessions  within  four  calendar  months  next 
after  the  cause  of  complaint  should  have 
arisen. 

The  commissioner,  by  writing  dated  5d 
October  1832,  fixed  the  corn  rent  in  the 
proportions  stated  in  a  schedule  which 
was  annexed,  and  appointed  the  payments 
to  begin  from  25th  December  then  next, 
and  the  tithes  to  cease  from  29th  Septem- 
ber then  last.  His  award  was  not  made 
till  January  1833.  The  rector  appealed 
at  the  Easter  sessions,  Jpri/  9th  1835,  on 
the  ground  that  his  equivalent  for  the 
tithes  was  assessed  too  low : 

Held,  that  the  previous  writing  of  the 
commissioner  was  operative  before  the 
making  of  the  award ;  that  the  cause  of 
complaint  arose  on  the  execution  of  such 
writing,  and,  therefore,  that  the  appeal 
was  too  late.  The  King  v.  Noc/colds,  245. 
rygiip'tfie,         See  Notice y  3, 


2.  How  far  right  of  appeal  against  poor 
rate  supersedes  replevin  for  distress  for  the 
rate.  Distress,  3. 

3.  Mandamus  to  quarter  sessions  to 
hear  appeal. 

Where  the  quarter  sessions  have  dis- 
missed an  appeal  upon  a  point  of  practice, 
subject  to  a  case,  which  the  applicants 
for  the  case  have  not  brought  up.  this 
Court  will  not,  at  their  instance,  grant  a 
mandamus  to  enter  continuances  and  hear 
the  appeal.  The  King  v.  The  Justices  of 
the  West  Riding  {Warms  worth  Y.Doncas- 
ter),  606. 

4.  Appeal  against  decree  in  chancery. 
Defendant  gave  a  cognovit,  not  to  be 

enforced  "  until  after  the  final  hearing  of 
a  chancery  suit  instituted  by  the  defendant 
against  the  plaintiff^  and  the  final  decree 
or  order  to  be  pronounced  thereon  :"  and 
in  the  event  of  the  decree  being  in  favour 
of  plaintiff,  judgment  was  to  be  entered 
up  in  accordance  with  the  decree,  and  de- 
fendant was  not  to  impede  the  judgment 
by  proceedings  at  law  or  equity,  except  as 
aforesaid.  The  decree  having  been  given 
in  favour  of  plaintiff,  defendant  appealed  : 
Held,  that  judgment  could  not  be  entered 
up  on  the  cognovit  till  the  appeal  was  de- 
termined.   Jones  V.  Reynolds  J  584. 

APPOINTMENT. 

1.  What  is  execution  of  power  of  ap- 
pointment.   Power,  1.    Copyhold,  1. 

2.  Limitation  of  uses  of  surrender  of 
copyhold  to  appointment.    Copyhold,  1. 

APPRENTICE. 

1.  Settlement  by  apprenticeship.  Poor, 

V. 

2.  Effect  of  rescinding  contract  of  ap- 
prenticeship.   Agreement,  6. 

APPURTENANT. 
When  free  warren  shall  be.  Warren. 

ARBITRATOR. 

1,  When  directors  of  savings  bank 
must  appoint  arbitrator.  Savings  Bank, 
1,  2. 

2.  Effect  of  award. 

An  action  between  the  owner  of  land 
and  a  party  holding  by  his  permission, 
but  cliiiming  to  hold  as  bailiff,  and  not  as 
tenant,  was  referred  to  an  arbitrator, 
who  was  to  say  what  was  to  be  done 
3  Q  2  by 
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by  the  parties  with  respect  to  the  land. 
He  awarded  that  the  holding  was  as 
tenant,  that  the  tenancy  should  cease  on 
the  delivery  of  the  award,  and  that  pos- 
session of  the  land  should  be  delivered 
up  to  the  owner  in  one  month  after. 

On  an  issue  between  the  landlord 
and  an  execution  creditor  of  the  tenant, 
whether  the  crops  on  the  land  at  a  cer- 
tain time  were  the  property  of  the  party 
so  found  to  have  been  tenant,  the  award 
was  held  to  be  admissible  in  evidence  on 
the  part  of  the  landlord. 

Held  also,  that  the  award  did  not  of 
itself  change  the  property : 

Held  further,  that  if  it  had  deter- 
mined the  tenancy,  the  tenant  would 
not  have  been  entitled  to  way-going 
crops,  although  there  was  a  custom  of 
the  country  that  the  tenant,  at  the  re- 
gular expiration  of  a  Lady-day  tenancy, 
should  have  them,  and  although  the  te- 
nant commenced  holding  on  Lady-day. 
Thorpe  v.  Eyre,  926. 

5.  How  far  award  evidence  in  subse- 
quent proceedings.    Ante,  2.    Post,  4. 

4.  How  far  award  conclusive  as  to  da- 
mages, when  action  is  not  on  the  award. 

Covenantor  and  covenantee  submitted 
the  amount  of  damages  accruing  from  a 
breach  of  covenant,  to  an  arbitrator: 
Held,  that  in  an  action  on  the  covenant, 
the  arbitrator's  award  was  conckisive  as  to 
the  amount  of  damages,  unless  the  award 
itself  could  be  impeached.  Whitehead  v. 
Tattersall^  491. 

ARREST. 

1.  Consequence  of  irregularity  after 
arrest. 

Where  plaintiff  arrests  defendant  on  a 
capias  in  an  action  on  promises,  and  de- 
clares in  covenant,  the  Court,  since  the 
act  2  W.  4.  c.  39.,  will  set  aside  the  de- 
claration, but  will  not  discharge  the 
bail.    Ward  \ .  Tummon,  6\9. 

2.  Discharge  from  arrest  for  variance 
between  judgment  and  process. 

Plaintiff  having  recovered  33/.,  arrested 
the  defendant  on  a  ca.  sa.  for  34/.  The 
Court  refused  to  discharge  the  defendant 
out  of  custody,  and  allowed  the  process 
to  be  amended  by  inserting  the  true  sum, 
it  not  being  shewn  that  the  variance  was 
intentional,  or  that  the  defendant  was 
damnified.    M'CormacJc  v.  Melton,  331. 

3.  Discharge  from  arrest  for  variance 
between  capias  and  copy. 


The  copy  of  a  capias  delivered  to  a 
party  arrested,  under  2  W.  A.  c.  39.  4., 
is  insufficient,  if  any  word  be  so  written 
as  to  vary  from  the  original  in  sense  or 
sound. 

As  if  Middesex  be  written  for  Middle- 
sex.   Hodgkinson  v.  Hodgkinson,  533. 

4.  Discharge  from  arrest  under  stat. 
48  G.  3.  c.  123.    Statute,  I.  15. 

5.  Privilege  from  arrest. 

A  defendant  wh.o  has  been  in  custody 
on  a  charge  of  felony,  and  is  acquitted 
and  discharged,  is  not  privileged  from 
arrest  on  his  return  home :  and  the 
Court  will  not  relieve  him  from  such  ar- 
rest, if  it  does  not  appear  that  his  ap- 
prehension on  the  criminal  charge  was  a 
contrivance  to  get  him  into  custody  on 
the  civil  suit.    Goodwin  v.  Lordon^  378. 

ARREST  OF  JUDGMENT. 
See  Judgment,  1. 

ASSAULT. 

Discharge  of  person  in  execution  for 
damages  in  action  of  assault.  Statute^  1. 1 5. 

ASSIGNEE. 

1.  Of  bankrupt.  Bankrupt. 

2.  Of  insolvent  debtor.    Statute,!.  21 . 

3.  Of  copyright  of  dramatic  pieces,  who 
shall  be.    Statute,  I.  33. 

4.  Of  reversion,  when  liable  for  nui- 
sance.   Nuisance,  1. 

ASSIGNMENT. 

1.  What  assignment  is  act  of  bank- 
ruptcy.   Bankrupt,  I. 

2.  What  assignment  destroys  reputed 
ownership  of  bankrupt.  Bankrupt,  II. 
1,2,3,4. 

3.  What  assignment  destroys  reputed 
ownership  of  insolvent  debtor.  Statute,  I . 
27.(1). 

ASSUMPSIT. 

I.  What  shall  raise  assumpsit.  Over- 
seer, 2. 

II.  What  a  good  consideration. 
Where  an  action  has  been  commenced 

for  an  unliquidated  demand,  payment  by 
■  the  defendant  of  an  agreed  sum  in  dis- 
charge of  such  demand,  is  a  good  con- 
sideration 
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sideration  for  a  promise  by  the  plaintiff 
to  stay  proceedings  and  pay  his  own 
costs. 

And  per  Littledale  J.,  even  in  the  case 
of  a  liquidated  demand,  the  same  pro- 
mise made  in  consideration  of  the  pay- 
ment of  such  demand,  may  be  enforced 
in  an  action  of  assumpsit,  where  the 
agreement  has  been  such  that  the  Court 
would  stay  proceedings  if  the  plaintiff 
attempted  to  go  on.  Wilkinson  v. 
Byers^  106. 

III.  Goods  sold. 

Plaintiff  declared  for  goods  sold  and 
on  an  account  stated.  The  particular 
delivered  with  the  declaration  was,  "  to 
a  beast  sold  and  delivered,  13/.  105."  The 
only  evidence  was,  that  the  plaintiff  ad- 
mitted in  conversation  with  a  third  per- 
son, not  shewn  to  be  an  agent  of  the 
plaintiff,  that  he  owed  the  latter  13/.  105.: 

Held,  that  this  was  no  evidence  of  an 
account  stated ;  and  that  it  was  not 
evidence  on  the  count  for  goods  sold,  as 
it  was  not  shewn  to  be  applicable  to  the 
particular. 

Leave  was  given  to  the  plaintiff  to 
amend  his  particular,  and  go  to  a  new 
trial  on  payment  of  costs.  Brechon  v. 
Smithy  488. 

IV,  Money  had  and  received. 

1.  To  recover  money  paid  on  misre- 
presentation. 

If  a  party  be  induced  to  purchase  an 
article  by  fraudulent  misrepresentations 
of  the  seller  respecting  it,  and,  after  dis- 
covering the  fraud,  continue  to  deal  with 
the  article  as  his  own,  he  cannot  recover 
back  the  money  from  the  seller. 

Per  Lord  Dcnman  C.  J.,  Littledale  J., 
and  Patteson  J.,  the  right  to  repudiate 
the  contract  is  not  afterwards  revived  by 
the  discovery  of  another  incident  in  the 
same  fraud.    Campbell  v.  Flemings  40. 

2.  On  a  transaction  between  defend- 
ant and  a  third  party. 

The  plaintiff,  an  attorney,  agreed,  for 
a  certain  consideration,  to  convey  to  the 
defendant  an  estate  (which  the  latter  had 
purchased  upon  the  terms  that  the  vendor 
and  vendee  should  pay  for  the  convey- 
ance in  equal  proportions),  and  the  plain- 
tiff also  agreed  that  if  the  vendor  objected 
to  pay  any  expenses,  he,  the  plaintiff, 
would  not  apply  to  the  defendant  for  any 
further  remuneration.  The  conveyance 
was  made  by  the  plaintiff.  The  defendant 
agreed  with  the  vendor,  that  if  the  ven- 
dor would  pay  the  whole  expense  of 


another  transaction  between  himself  and 
the  defendant,  he,  the  vendor,  should 
not  pay  any  of  the  expenses  of  the  above 
conveyance :  Held,  that  so  much  of 
those  expenses  as  the  defendant  (as  be- 
tween himself  and  the  vendor)  had  been 
allowed  to  set  off  against  his  share  of 
liability  on  the  other  transaction,  was 
money  had  and  received  to  the  plaintiff's 
use,  and  might  be  recovered  by  him,  be- 
sides the  consideration  originally  agreed 
upon  for  making  the  conveyance.  Noy 
V.  Reynolds^  159. 
V.  Account  stated.  Ante,  III. 
See  Agreement. 

ATTESTATION. 
Evidence^  III. 

ATTORNEY. 

1.  Confidential  communication  to. 
Evidence y  I. 

2.  What  attorney  may  include  in  his 
bill  of  costs. 

A  party  attached  for  contempt  in  an 
ecclesiastical  court,  employed  a  common 
law  attorney  to  procure  his  discharge. 
At  the  time  of  doing  so,  he  ascertained, 
in  company  with  the  attorney,  what 
the  costs  in  the  ecclesiastical  court  would 
probably  amount  to,  and  authorised  him 
to  employ  a  proctor,  and  to  pay  what 
might  be  necessary.  The  attorney  em- 
ployed a  proctor,  who  did  the  business 
required,  and  settled  with  the  adverse 
proctor,  whose  charges,  on  that  occasion, 
were  objected  to  and  reduced.  The  at- 
torney paid  the  bill  of  the  proctor  re- 
tained by  him,  having  first  examined  the 
charges  and  had  them  inspected  (though 
not  regularly  taxed)  by  the  taxing  officer 
of  the  ecclesiastical  court,  who  thought 
them  reasonable.  He  afterwards  delivered 
his  own  bill  to  the  client,  containing  items 
amounting  to  9/.  for  his  own  charges,  and 
14/.  for  the  proctor's  and  other  charges 
in  the  ecclesiastical  court.  The  Master 
taxed  off  2/.  from  the  former  items,  but 
declined  taxing  the  latter;  and  he  in- 
cluded the  whole  in  his  allocatur : 

Held,  first,  that  the  costs  in  the  eccle- 
siastical court  were  properly  included  in 
the  bill  as  disbursements  by  the  attorney; 
secondly,  that,  under  the  circumstances, 
it  was  not  necessary  to  refer  them  back 
to  the  Master  for  taxation.  Franklin  v. 
Featherstonhaiighj  475.  ^ 

3  Q  3  3.  What 
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n.  What  costs  must  be  taxed.  Ante,  2; 
Statute,  I.  11. 

4.  Costs  of  taxation  on  attorney's 
bill.    Statute,  I Al. 

5.  When  attorney  will  be  struck  olF 
roll. 

In  affidavits  filed  to  support  an  appli- 
cation to  strike  an  attorney  off  the  roll 
for  suffering  an  unprofessional  person  to 
carry  on  business  for  him  as  his  clerk, 
contrary  to  22  G.  2.  c.  46.  s.  11.,  it  is  not 
sufficient  to  state  facts  from  which  the 
Court  may  infer  that  the  parties  shared 
the  profits ;  the  prosecutors  must  state 
their  belief  that  such  was  the  case,  unless 
the  facts  are  such  as  cannot  lead  to  any 
other  conclusion. 

The  mere  fact  of  the  attorney  having 
employed  an  unprofessional  person  to 
carry  on  business  for  him  as  his  clerk,  at  a 
place  ninety  miles  distant  from  the  at- 
torney's own  residence,  is  not  sufficient 
ground  for  such  an  application.  In  the 
matter  of  King  and  Tredwell,  560. 

6.  Warrant  of.    Warrant,  1.  1,  2. 

AUDITORS. 

How  elected  under  statute  1  &  2  W.4. 
c.  60.    Statute,  I.  31. 

AVOWRY. 

For  distress  under  several  warrants  for 
poor  rates,  of  which  one  bad.  Distress,  3. 

AWARD. 

1.  What  notice  of  award  commissioner 
under  Inclosure  Act  must  give.  Notice,  5. 

2.  When  appeal  against  such  award 
must  be  made.    Appeal,  1. 

Secj  further,  Arbitrator,  2,  3,  4. 

AWAY-GOING  CROPS. 
When  claimable.   Arbitrator,  2. 

BAIL. 

1.  Discharge  of,  by  bankruptcy  and 
certificate  of  principal. 

If  a  defendant,  against  whom  judgment 
has  been  recovered,  afterwards  become 
bankrupt,  and  obtain  his  certificate  within 
fourteen  days  of  service  of  process  upon 
his  bail,  the  bail  are  entitled,  under  the 
general  rule  of  17th  June  1833,  to  have 
proceedings  against  them  stayed,  though 


no  notice  be  given  to  the  plaintiff,  or 
application  made  to  stay  such  proceed- 
ings, till  after  the  expiration  of  the  four- 
teen days.    Jones  v.  Ellis,  382. 

2.  Discharge  of,  by  variance  between 
declaration  and  capias.    Arrest,  1. 

3.  Surrender  in  discharge  of,  whence 
reckoned,  as  to  time  in  which  defendant 
must  be  charged  in  execution.  Execu- 
tion, under  a  judgment,  2. 

BANK,  SAVINGS. 
See  Savings  BanJc. 

BANKRUPT. 

I.  What  conveyance  is  act  of  bank- 
ruptcy. 

1.  Held,  by  Lord  UenmanC.  3.,  Parke 
and  Patteson  Js.,  and,  semble,  per  Little- 
dale  J.,  that  the  execution  of  a  deed  by 
which  a  party  conveys  his  whole  propert}' 
to  the  use  of  some  of  his  creditors,  is  a 
sufficient  act  of  bankruptcy  to  sustain 
a  commission,  though  the  deed  was  exe- 
cuted by  the  bankrupt  only,  and  is  not 
proved  to  have  been  acted  upon,  or  to 
have  passed  out  of  the  bankrupt's  hands. 
Botcher  by  v.  Lancaster,  77. 

2.  An  assignment  by  a  trader  of  his 
whole  stock,  with  intent  to  abscond  from 
his  creditors  and  carry  off  the  purchase- 
money,  is  not  an  act  of  bankruptcy  when 
the  purchaser  pays  a  fair  price  for  the 
goods,  and  is  ignorant  of  the  trader's  de* 
sign.    Baxter  v.  Pritchard,  456. 

3.  A  sale  of  the  whole  of  a  trader's 
property  is  not,  of  itself,  an  act  of  bank- 
ruptcy. 

The  party  who  seeks  to  treat  the  sale 
as  an  act  of  bankruptcy  must  shew  some 
fact  from  which  fraud  may  be  inferred. 
Rose  V.  Haycock,  460. 

II.  What  is  apparent  ownership  by 
bankrupt. 

1 .  Collieries,  machinery,  barges,  &c., 
had  been  mortgaged  by  C,  to  F.,  to 
secure  the  payment  of  certain  monies, 
with  a  proviso,  that  in  case  of  default  F. 
should  stand  possessed  of  all  the  mort- 
gaged property,  in  trust  to  levy  out  of 
the  same  so  much  as  should  be  due  to 
him.  F.  died,  and  the  plaintiff  took  out 
administration ;  after  which  the  mort- 
gagor, who  had  remained  in  possession, 
made  default,  but  was  not  dispossessed, 
and  afterwards  made  a  demise  of  the  pro- 
perty 
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perty  to  another  party,  of  which  transac- 
tion the  plaintiff  was  not  proved  to  have 
any  knowledge.  The  mortgagor's  lessee 
took  possession,  and  put  his  name  upon 
the  barges.  These,  and  a  quantity  of 
coal,  the  produce  of  the  collieries,  were 
afterwards  seized,  under  a  canal  act,  for 
rates  due  from  the  mortgagor's  lessee, 
and  sold.  The  administrator  brought 
trover  for  the  goods  seized. 

Before  the  seizure,  the  mortgagor's 
lessee  became  bankrupt :  Held,  that  the 
goods  seized  were  not  in  his  possession 
by  the  consent  of  the  true  owner,  within 
6  G.  4.  f.  16.  s.  72.;  for  that  the  consent 
of  the  mortgagor,  who  was  merely  per- 
mitted by  the  true  owner  to  retain  pos- 
session, did  not  satisfy  the  terms  of  the 
statute.  Fraser  v.  Swansea  Canal  Com- 
pany^ 354. 

2.  To  assumpsit  by  two  plaintiffs,  for 
goods  sold,  &c.,  defendant  pleaded  the 
bankruptcy  of  one.  Replication,  that 
before  the  bankruptcy,  the  bankrupt 
plaintiff  assigned  to  the  other  all  his  in- 
terest in  the  debt,  and  that  the  bankrupt 
now  sued  only  as  trustee  for  his  co-plain- 
tiff. 

The  Court  was  of  opinion  that  the 
replication  was  bad,  for  not  stating  that 
the  debtor  had  had  notice  of  the  supposed 
assignment,  although  the  defendant  had 
pleaded  over  without  alleging  the  want 
of  notice.  But  the  plaintiff  had  leave 
to  amend.    Dean  v.  James,  809. 

3.  i^.,  a  merchant  at  Liverpool,\\?,eQ\  to 
consign  goods  to  his  agent  at  Bahia,  in 
South  America,  for  sale,  and  to  draw  bills 
upon  the  credit  of,  and  against  such 
consignments,  in  proportion  to  their 
amount,  to  be  paid  by  the  agent  out  of 
the  proceeds.  Some  bills  so  drawn,  and 
negotiated  by  the  indorsements  of  a  house 
in  London,  with  which  F.  corresponded, 
were  refused  acceptance  by  the  agent. 
The  London  house  thereupon  requested 
F.  to  write  to  his  agents  at  Bahia,  with 
orders,  "  that  in  case  he  did  not  pay  J^.'s 
drafts,  he  should  immediately  hand  over 
such  property  as  he  might  have  of  F.^s, 
of  an  equivalent  value  to  the  bills  not 
paid  by  him,  to  the  agent  of  the  London 
house  at  Bahia!"  F.  replied,  that  he 
would  write  to  his  agent,  agreeably  to 
these  injunctions,  directing  him  to  hand 
over  to  the  agent  of  the  London  house, 
"  property  of  F.  in  his  hands,  to  cover 
the  amount  of  bills  that  eventually  might 
not  be  paid."   Afterwards,  and  before 


the  letter  from  F.  to  his  agent  reached 
Bahia,  F.  became  bankrupt.  jP.*s  agent 
subsequently  handed  over  to  the  London 
house  goods  consigned  to  him  as  above 
mentioned,  to  an  amount  less  than  that 
of  the  bills  unpaid : 

Held,  that  there  was  no  legal  or  equit- 
able assignment  of  those  goods  to  ^he 
London  house  before  the  bankruptcy,  and 
that  on  that  event  the  property  in  them 
vested  in  the  assignees. 

In  an  action  of  trover  brought  by  the 
assignees  for  the  goods,  in  which  the 
above  facts  were  proved,  the  defendants 
also  offered  in  evidence  the  letter  written 
by  F.  to  his  agent  at  Bahia^  (after  pro- 
mising the  London  house  to  write,  as 
above  stated,)  in  which  he  ordered  that 
party  to  hand  over  all  the  property  which 
he  held  on  jP.'s  account,  to  the  agent  of 
the  London  house. 

Qucere,  Whether  the  letter  was  ad- 
missible; but  held  that,  if  it  were,  the 
decision  ought  still  to  be  the  same.  Burn 
V.  Carvalho^  883. 

4.  In  trover  by  assignees  for  timber, 
an  arbitrator  to  whom  the  cause  was  re- 
ferred, found  that  the  bankrupt,  before 
his  bankruptcy,  had  on  behalf  of  an  un- 
named principal  (the  defendant)  taken  in 
exchange  a  quantity  of  timber,  to  be 
delivered  free  on  board;  and  that  he 
had  at  the  same  time  bought  other  timber 
of  the  same  party  on  his  own  account ; 
that  the  timber  was  delivered  to  the 
bankrupt,  and  lay,  till  after  the  bank- 
ruptcy, on  a  common,  mixed  with  other 
timber  of  the  bankrupt,  and  in  his  actual 
possession ;  that  the  defendant,  after  the 
bankruptcy,  but  more  than  two  months 
before  the  commission  issued,  wrote  to 
the  vendor,  stating  himself  to  be  the 
principal,  adopting  the  contract  as  to 
the  goods  taken  in  exchange  (but  no 
others),  and  directing  that  the  bankrupt 
should  not  be  suffered  to  take  them ;  and 
that  the  vendor  accepted  him  as  pur- 
chaser accordingly.  The  arbitrator  also 
found  that,  before  the  commencement  of 
the  two  months,  the  defendant  had  re- 
quired the  bankrupt  to  deliver  the  timber 
belonging  to  him  (defendant),  and  that 
the  bankrupt  had  proposed  to  make  up 
a  deficiency  in  the  quantity,  by  delivering 
some  of  his  own  timber;  that  no  contract 
of  sale  was  made  as  to  the  latter,  nor  did 
any  thing  further  pass  respecting  the 
timber  till  within  two  months  before 
the  commission,  when  the  bankrupt  made 
3  Q  4  a  form^ 
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a  formal  delivery  to  the  defendant  of 
part  of  the  sold  and  part  of  the  exchanged 
timber,  lying  on  the  common  as  above 
mentioned;  and  that  the  whole  of  the 
timber  belonging  to  the  defendant  was  in 
the  order,  possession,  and  disposition  of 
the  bankrupt,  with  the  consent  of  the 
true  owner,  till  after  the  bankruptcy : 
Held  (assuming  that  the  Court  could 
review  the  arbitrator's  finding  as  to  the 
above  facts), 

1.  That  he  was  warranted  in  finding  a 
delivery  of  the  timber  to  the  bankrupt, 
though  it  was  not  shipped. 

2.  That  the  timber  remained  in  the 
bankrupt's  apparent  possession,  with  the 
owner's  consent,  up  to  the  time  of  the 
above  delivery. 

3.  That  the  delivery  to  the  defendant 
of  the  timber  belonging  to  the  bankrupt 
was  not  referable  to  any  contract  pro- 
tected by  sect.  81.  of  the  Bankrupt  Act. 
Shaw  V.  Harvey^  920. 

in.  Assignee's  right  over  interest  of 
wife  of  bankrupt.    Baron  and  Feme,  2, 

IV.  What  is  a  contract  protected  by 
sect.  81.  of  6  G.  4.  c.  16.    Ante,  II.  4. 

V.  Effect  of  bankruptcy  of  master  on 
a  contract  of  hiring.    Hiring,  3. 

BARON  AND  FEME. 

1.  When  they  may  join  as  plaintiffs. 
An  agreement  between  A.,  and  B.  the 

wife  of  A.,  and  C,  of  the  one  part,  and 
D.  of  the  other,  recited  that  A.,  B.,  and 
C.  had  sued  L.  and  obtained  a  cognovit 
from  him ;  that  W.  was  bail  to  the  sheriff, 
and  that  the  bail  bond  was  forfeited; 
that  W.  had  requested  A.^  B.,  and  C.  to 
let  L.  be  at  large,  and  to  forbear  entering 
up  judgment,  or  proceeding  against  the 
bail  or  the  sheriff  till  a  certain  day,  on 
H^.'s  guaranteeing  the  security  of  L.'s 
person  if  the  money  were  not  paid  before 
that  day ;  and  the  agreement  further  set 
forth  that  it  was  understood  and  agreed, 
and  W.  undertook  and  promised,  that  he, 
W.,  would  render  L.  on  the  day  or  pay 
the  money,  in  consideration  that  A., 
B.,  and  C.  would  so  forbear.  W.  having 
broken  the  agreement.  A.,  B,,  and  C. 
declared  jointly  against  W.,  reciting  the 
agreement  and  averring  performance  on 
the  part  of  A.,  5.,  and  C. :  Held,  that  B. 
was  entitled  to  join.    Wills  v.  Nurse,  65. 

2.  How  the  husband's  bankruptcy  af- 
fects wife's  interest. 

Testator  bequeathed  to  S,  the  residue 


of  a  term  in  a  house,  &c.  in  case  he 
should  so  long  live  and  inhabit  the 
house,  and  from  and  after  his  decease, 
or  giving  up  possession  of  the  said  house, 
or  in  case  he  should  mortgage  the  same, 
then  to  M.,  the  wife  of  S.,  to  hold  the 
premises  unto  her  for  the  remainder  of 
the  term,  in  case  she  should  so  long  live 
therein,  and  continue  the  widow  of  S., 
and  unmarried. 

S.  took  possession,  but  afterwards, 
being  in  insolvent  circumstances,  he  went 
to  sea,  leaving  his  wife  and  family  on  the 
premises,  where  the  wife  continued  to 
carry  on  his  business.  He  returned  in 
six  months,  and  resided  on  the  premises 
as  before,  till  he  and  his  wife  were  turned 
out  of  possession,  a  commission  of  bank- 
rupt having  issued  against  him,  under 
which  the  assignees  sold  the  property. 
S.  died,  and  the  widow  brought  eject- 
ment for  the  premises : 

Held,  that  *S'.*s  going  to  sea  as  above 
mentioned,  was  not  a  "  giving  up  pos- 
session" within  the  meaning  of  the  will; 
and,  semble,  that  his  being  turned  out  of 
the  premises  after  they  were  sold  by  the 
assignees,  had  not  that  effect.  But, 

Held,  that  the  interest  which  the  wife 
took  under  the  will,  being  contingent 
upon  events  of  which  some  might  have 
happened  during  the  husband's  lifetime, 
was  an  interest  which  the  husband  might 
assign  at  law ;  and  that  the  wife  had  not 
an  equitable  interest  sufficiently  clear  to 
enable  the  Court  to  say  that  the  as- 
signees did  not  become  entitled  to  the 
premises  under  the  bankruptcy*  Doe 
dem.  Shaw  v.  Steward,  500. 

BENEFICE. 

1 .  What  right  over  benefice  passes  to 
assignee  of  insolvent  debtor.  Statute  I. 
27.  (2). 

2.  What  is  void,  as  a  charge  upon  be- 
nefice.   Statute,  I.  2. 

5.  Sequestration  of  benefice.  See  Se- 
questration. 

BILL  OF  EXCHANGE  AND  PRO- 
MISSORY NOTE. 

1.  Qualified  acceptance,  pleading  on. 
Pleading,  Civil^  VIII. 

2.  What  puts  holder  on  pl'oof  of  con- 
sideration. 

In  an  action  on  a  bill  of  exchange  by 
a  third  indorsee  against  the  acceptor,  the 

defendant 
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defendant  cannot  put  the  plaintiff  to 
prove  consideration,  by  giving  prima 
facie  evidence  to  shew  the  want  of  it, 
merely  as  between  the  drawer  and  his 
indorsee,  and  each  subsequent  indorser 
Elnd  indorsee;  but  he  must  also  shew  the 
want  of  consideration  as  between  him- 
self and  the  drawer.  And  for  this  pur- 
pose, it  is  not  enough  to  prove  that  the 
drawer,  on  the  day  before  the  maturity 
of  the  bill,  procured  all  the  indorsements 
to  be  made  without  consideration,  in 
order  that  the  action  might  be  brought 
by  an  indorsee,  on  the  understanding  that 
the  money,  when  recovered,  should  be 
divided  between  one  of  the  indorsees 
and  the  drawer.  Whittaher  v.  Edmunds^ 
658. 

3,  What  payment  answers  plea  of  Sta- 
tute of  Limitations.    Statute,  I.  7.  (2). 

4.  When  promissory  note  is  pleaded 
as  set  off,  what  replication  admits.  Plead- 
ing, Civil,  vn. 

BISHOP. 

Whether  he  must  be  made  a  party  to 
a  rule  to  set  aside  sequestration  issued  by 
bim.    Statute,  I.  27.  (2.) 

BOND. 

How  far  admission  of  condition  on 
record  is  estoppel.    Estoppel,  1. 

BUILDING  ACT. 
See  Statute,  II.  4.  (l.). 

BUILDINGS,  ANCIENT. 
See  Case^  Action  on. 

CANAL  ACT. 

1.  Interpretation  of  32  G.  o.  c.  102. 
(Monmouthshire  Canal). 

A  canal  company  were  authorized,  by 
statute,  to  demand  and  sue  for  certain 
tolls  upon  the  carriage  of  goods,  and  to 
distrain  any  carriage  or  goods  in  respect 
of  which  any  such  tolls  ought  to  be  paid, 
and  to  detain  the  same  until  payment 
made  of  such  tolls,  and  of  all  arrears  of 
the  same  then  due  from  the  owner  of 
such  carriage  or  goods ;  and  in  case  such 
distress  should  not  be  redeemed  within 
five  days,  to  appraise  and  sell  the  same, 
as  in  the  case  of  a  distress  for  rent.  They 


were  not  expressly  authorised  to  levy 
any  toll  upon  carriages  : 

Held,  that  trams  could  not  be  dis- 
trained for  arrears  of  tolls  due  from  the 
owners  for  goods  carried  in  them,  if  they 
were  not  carrying  goods  of  such  owners 
at  the  time  of  the  distress. 

The  statute  enacted,  that  any  action, 
brought  for  any  thing  done  in  pursuance 
of  the  act,  or  in  execution  of  the  powers 
and  authorities  granted  by  it,  should  be 
brought  within  six  calendar  months  next 
after  the  fact  committed  : 

Held,  first,  that  such  a  distress  was  a 
thing  done  in  pursuance  of  the  act. 

But,  held,  secondly,  that  where  an 
owner  of  trams  let  them  to  a  third  per- 
son, and  during  such  letting  they  were 
illegally  distrained  for  arrears  due  from 
the  person  hiring,  while  not  carrying 
such  person's  goods,  and  afterwards  sold, 
such  owner  might  sue  within  six  months 
from  the  time  of  sale,  on  a  count  com- 
plaining of  injury  done  to  his  rever- 
sionary interest  by  the  seizure  and  sale. 
Jenkins  v.  Cooke,  372. 

2.  Interpretation  of  54  G.Z.  c.  109. 
(Swansea  Canal), 

A  canal  company  were  empowered,  by 
statute,  to  impose  rates  of  toll  for  car- 
riage of  goods  on  the  canal,  and  to  fix 
the  places  of  payment,  and  in  case  of 
non-payment  to  seize  the  goods  in  re- 
spect of  which  such  rates  ought  to  have 
been  paid,  or  any  part  thereof,  and  the 
boat  laden  therewith,  and  detain  the 
same  till  payment  of  such  rates,  and  also 
of  all  arrears  of  the  said  rates,  due  from 
the  owner  of  such  boat;  and  if  such 
goods  were  not  redeemed  within  seven 
days,  to  sell  the  same,  as  in  cases  of  dis- 
tress for  rent :  Held,  that  this  clause  did 
not  empower  the  company  to  distrain 
goods  when  no  longer  upon  the  canal,  or 
to  sell  the  boat. 

The  act  also  directed,  that  all  actions 
for  any  thing  done  in  pursuance  thereof 
should  be  commenced  within  six  months 
next  after  the  fact  committed,  or,  in  case 
of  a  continuation  of  damages,  then  within 
six  months  next  after  the  doing  such 
damage  should  have  ceased.  Collieries, 
machinery,  barges,  &c.  had  been  mort- 
gaged by  C.  to  F.,  to  secure  the  repay- 
ment of  certain  monies,  with  a  proviso, 
that  in  case  of  default  F.  should  stand 
possessed  of  all  the  mortgaged  property, 
in  trust  to  levy  out  of  the  same  so  much 
as  should  be  due  to  him.    F.  died,  and 
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the  plaintiff  took  out  administration,  after 
which  the  mortgagor,  who  had  remained 
in  possession,  made  default,  but  was  not 
dispossessed,  and  afterwards  made  a  de- 
raise  of  the  property  to  another  party, 
of  which  transaction  the  plaintiff  was  not 
proved  to  have  had  any  knowledge.  The 
mortgagor's  lessee  took  possession,  and 
put  his  name  upon  the  barges.  These, 
and  a  quantity  of  coal,  the  produce  of 
the  collieries,  were  afterwards  seized  by 
the  company  for  rates  due  from  the 
mortgagor's  lessee,  and  sold.  The  ad- 
ministrator commenced  an  action  of  tro- 
ver against  the  company  for  the  goods, 
more  than  six  months  after  the  seizure, 
but  within  six  months  of  the  sale : 

Held,  that  the  suit  was  commenced  in 
time,  since  the  plaintiff,  who  was  out  of 
possession,  had  no  cause  of  action  till 
the  goods  were  sold.  Semble,  that  if 
the  mortgagor's  lessee  had  sued,  whether 
in  trespass  or  trover,  his  action  must 
have  been  commenced  within  six  months 
of  the  seizure ; 

Held,  also,  that  the  plaintiff,  as  admi- 
nistrator, had  sufficient  property  in  the 
coal  raised  from  the  mines  after  he  took 
out  administration,  and  in  the  barges 
marked  with  the  name  of  the  mortgagor's 
lessee,  to  maintain  this  action.  Fraser 
V.  Swansea  Canal  Com2)ani/f  354. 

CAPIAS. 

1.  What  copy  of  capias  insufficient. 
Arrest^  5. 

2.  Consequence  of  declaration  varying 
from  capias.    Arrest,  1. 

CAPIAS  AD  SATISFACIENDUM. 

Effect  of  variance  between  judgment 
and  ca.  sa.    Arrest,  2. 

CASE,  ACTION  ON. 
Where  it  lies. 

Twi  persons  having  adjacent  lands,  the 
one  builds  a  house  at  the  extremity  of  his 
land  :  the  other  afterwards  excavates  his 
own  soil  near  to,  but  without  touching, 
the  ground  so  built  upon.  Quaere,  whe- 
ther the  party  making  such  excavation  is 
bound  to  see  that  his  neighbour's  found- 
ations be  not  thereby  weakened;  and, 
whether,  if  they  be  so,  he  is  guilty  of  an 
actionable  negligence  in  having  so  used 
his  own  soil  without  protecting  that  of 


his  neighbour,  although  no  negligence  be 
shewn  in  the  mode  of  carrying  on  the 
work  ? 

Supposing  him  not  liable  in  the  case  of 
a  newly  built  house;  Quaere,  whether  he 
would  be  so  if  the  house  had  stood  twenty 
years  before  the  excavation  was  made  ? 

But  where  it  is  alleged  and  proved  that 
the  defendant  so  negligently,  unskilfully, 
and  improperly  dug  his  own  soil  that  the 
plaintiff's  house  was  thereby  injured,  an 
action  lies :  and  although  it  be  shewn 
that  the  house  was  infirm,  and  could  at 
all  events  have  stood  only  a  few  months, 
still  the  plaintiff  may  recover  in  pro-  i 
portion  to  the  loss  actually  suffered,  if 
the  jury  find  that  the  injury  to  the  house 
was  the  consequence  of  the  defendant's 
negligence;  and  in  determining  the  ques- 
tion of  negligence,  the  jury  ought  to  con- 
sider the  state  of  the  plaintiff's  house. 
Dodd  V.  Holme,  495. 

CASE,  SPECIAL. 

1 .  Effect  of  sending  back  to  sessions. 
A  case  sent  back  to  the  sessions  to  be 

restated,  must  be  reheard;  and  the  ses- 
sions may  receive  further  evidence,  and 
make  a  new  order  on  such  rehearing. 

The  certiorari,  by  which  the  original 
order  was  removed,  does  not  operate  to 
remove  the  subsequent  one.  The  party 
wishing  to  contest  such  order,  must  ob- 
tain a  certiorari,  and  remove  it.  The 
King  V.  Bloxam,  386. 

2.  Mandamus  to  quarter  sessions  to 
hear  appeal,  whether  grantable  when 
special  case  has  been  granted  and  not 
sent  up.    Appeal,  5. 

CERTIFICATE. 

Of  Judges  trying  causes  in  inferior 
court,  what  is. 

A  court  of  requests'  act  provided,  that 
a  defendant  sued  elsewhere  for  a  cause 
of  action  within  the  cognizance  of  that 
Court,  might  plead  the  act;  and  if  it 
should  appear  by  the  verdict  that  the 
cause  was  within  the  cognizance  of  that 
Court,  then  the  plaintiff  should  be  non- 
suit, if  the  judge  or  judges,  who  shoidd 
try  the  cause,  should  not,  in  open  court, 
certif}'^,  as  by  the  act  was  directed.  In 
an  action  brought  in  a  local  court  of  re- 
cord, the  defendant  pleaded  the  court  of 
requests'  act,  and  the  cause  appeared,  by 
the  verdict,  to  be  within  the  cognizance 
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of  that  Court.  The  judges  of  the  court 
of  record  were  the  mayor  and  bailiffs  of 
the  town,  and  they  were  assisted,  at  the 
trial,  by  the  recorder,  who  was  not  a 
judge  of  the  court  of  record.  A  certifi- 
cate was  given,  pursuant  to  the  act,  but 
by  the  recorder  alone.  Held,  that  this 
did  not  satisfy  the  act. 

On  error  brought,  the  entry  on  the 
proceedings  sent  up  to  this  Court  was, 
simply,  that  it  appeared  hy  the  certificate 
of  the  court  of  record,  that,  &c.  (without 
stating  that  the  certificate  was  made  in 
open  court,  or  by  whom  it  was  made, 
except  as  above):  but  it  was  suggested 
on  affidavit,  that  the  certificate  had  really 
been  made  in  open  court  by  the  re- 
corder; that  the  proceedings  sent  up 
were  merely  a  transcript  of  the  record 
which  remained  below ;  and  that  the 
record  of  the  Court  below  had  been 
amended  there,  by  entering  the  certifi- 
cate as  having  been  made  hy  the  judges 
who  tried  the  cause,  in  open  court ;  and  it 
was  moved  that  this  Court  should  amend 
the  proceedings  in  conformity  with  the 
alteration  said  to  have  been  made  below. 
This  Court  refused  the  amendment ;  first, 
because  they  could  not  take  notice  that 
they  had  only  a  transcript  before  them, 
so  as  to  be  at  liberty  to  amend  in  con- 
formity with  the  record  below;  secondly, 
because,  if  the  document  before  them  were 
to  be  considered  as  a  record,  they  had 
no  power  to  make  the  amendment,  it 
being  contrary  to  the  fact  as  to  the  per- 
sons certifying.  France  v.  Parry ^  615. 

CERTIORARI. 

L  At  what  time  to  be  applied  for. 

A  certiorari  cannot  be  applied  for  after 
the  expiration  of  six  calendar  months 
from  the  making  of  the  order,  &c.,  to 
be  removed,  whatever  may  have  been 
the  cause  of  delay.  The  King  v.  Blox- 
am,  386. 

il.  When  barred. 
-  1.  By  Stat.  13         c.78.   Statute,!.  13. 

2.  By  local  act. 

A  river  navigation  act  provided  that 
no  proceeding  to  be  taken  in  pursuance 
thereof  should  be  removed  by  certiorari. 
By  a  subsequent  statute  for  improving 
the  same  navigation,  it  was  enacted,  that 
all  the  powers,  provisions,  exemptions, 
rules,  remedies,  regulations,  penalties, 
forfeitures,  articles^  matters,  and  things 
whatsoever,  contained  in  the  former  act, 


should  be  in  full  force,  and  extend  to 
and  be  applied  and  enforced,  as  to  that 
act  and  the  matters  therein  contained,  in 
as  full  a  manner  to  all  intents  and  pur- 
poses as  if  therein  re-enacted:  Held,  that 
these  were  sufficient  words  to  take  away 
the  certiorari  on  proceedings  under  the 
latter  act. 

By  the  latter  act  it  was  provided,  that 
if  the  undertakers  of  the  navigation 
could  not  agree  with  any  parties  for  the 
purchase  of  lands,  a  jury  should  be 
summoned  to  the  quarter  sessions,  who 
should  assess  the  purchase-money  to  be 
paid,  and  also  what  other  separate  and 
distinct  sums  should  be  paid  for  damages 
before  then  sustained,  or  for  the  future 
temporary  or  perpetual  continuance  of  any 
recurring  damages  which  should  have 
been  occasioned  by  putting  the  act  in 
execution;  the  purchase-money  and  da- 
mages to  be  assessed  separately;  and  that 
the  justices  in  sessions  should  give  judg- 
ment for  such  purchase-money  or  re- 
compense as  should  be  assessed  by  such 
jury;  which  verdict  and  judgment  should 
be  binding  on  all  persons.  By  a  separate 
clause  it  was  provided  that  the  under- 
takers should  not  be  obliged  to  receive 
any  complaint  of  damage,  unless  notice 
were  given  them  within  six  months  after 
the  damage.  A  jury  summoned  to  assess 
compensation  as  above  mentioned,  found 
a  verdict  of  6/.  for  value  of  the  land 
taken;  present  damages,  nothing;  future 
damages,  2800/.  The  judgment  entered 
up  recited  that  the  jury  had  assessed  el, 
for  purchase-money,  and  no  separate  or 
distinct  sum  for  damages  before  then  sus^ 
tained  by  the  execution  of  the  act;  and 
that  they  had  assessed  the  distinct  sum 
to  be  paid  for  the  future  temporary  or 
perpetual  continuance  of  any  recurring 
damages  which  should  be  occasioned  by 
putting  the  act  in  execution,  at  2800/.; 
and  it  was  adjudged  that  the  undertakers 
should  forthwith  pay  the  6/.,  and  the 
2800/.  A  mandamus  being  moved  for  to 
the  justices,  to  amend  the  judgment  by 
striking  out  the  award  of  2800/.,  it  being 
contended  that  the  verdict  could  not 
legally  take  effect  as  an  award  of  present 
damages  under  the  act,  none  having  yet 
been  sustained:  Held,  that  as  the  statute 
did  not  allow  a  removal  of  the  proceed- 
ings by  certiorari,  the  Court  could  not 
indirectly  bring  them  under  review  by  a 
mandamus. 

The  land  taken  was  ground  upon  which 
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the  owners  had  laid  a  railway,  and  they 
claimed  to  have  their  damage  calculated 
on  the  assumption  that  the  purchasers 
would  so  use  the  land  as  to  destroy  the 
railway;  the  latter,  however,  declaring 
that,  to  avoid  doing  so,  they  should  make 
a  tunnel.  The  damages  so  claimed  were 
allowed  by  the  jury,  as  "  future  damages." 
Qiuere,  whether  the  verdict  so  given,  and 
entered  up  in  the  judgment  as  above 
mentioned,  was  legal?  The  King  v.  The 
Justices  of  the  West  Riding  of  Yorkshire 
(In  the  Matter  of  the  Aire  and  Calder 
Navigation  and  Lake  Lock  Railway  Com- 
panies)^ 565. 

in.  Effect  of,  when  case  is  sent  back 
to  sessions.    Case,  Special,  1. 

IV.  Return  to  certiorari,  of  conviction 
on  forcible  entry.    Statute,  I.  1. 

V.  Costs  below,  on  removing  indict- 
ment by  certiorari.    Costs ,  2. 

CHANGE  OF  VENUE. 
Effect  as  to  costSk   Statute^  I.  4. 

CHARGE  IN  EXECUTION. 
When  it  must  be.    Execution,  2. 

CHARGE  ON  BENEFICE. 
What  shews  it.    Statute,  I.  2. 

CHARTER. 

Exemption  from  tolls  by  charter,  how 
construed.    Toll,  5. 

CHARTER-PARTY. 
Effect  of,  as  to  liability  for  repairs.  Ship. 

CHIROGRAPH  OF  FINE. 

Date  of,  how  it  affects  proclamations. 
Fine, 

CHURCH. 

See  Benefice,  JEcclesiastical  Persons,  Par- 
son, Quare  Impcdit,  Sequestration,  Si- 
mony, Tithe. 

CHURCHWARDEN. 

What  is  a  supplying  of  poor  by,  within 
6t.  55  G.  3.  c.  157.    Statute,  I.  17. 


CLERGYMAN. 
See  Parson. 

CLERK. 

Whether  bankruptcy  of  employer  re- 
scind the  hiring.    Hiring,  5. 

CODICIL. 

1.  Effect  given  to  codicil  in  interpret- 
ing will.    Will,  5. 

2.  Effect  of  codicil  in  supplying  de- 
fective attestation.    Evidence,  III,  5. 

COGNOVIT. 
Interpretation  of.    Appeal,  4. 

COMMON  PLEAS, 

Warrant  respecting  Court  of  Common 
Pleas,  122, 

COMPENSATION. 

Under  local  acts.  Certiorari,  II.  2. 
Costs,  5,    Statute,  II.  4. 

CONCILIUM. 

When  obtained  on  return  to  manda- 
mus and  return  argued,  what  further 
proceeding  may  be.    Mandamus,  4. 

CONCLUSION  OF  PLEA. 
Pleading,  Civil,  VHI. 

CONDITION  OF  BOND. 

When  admitted  on  record,  its  effect  as 
estoppel.    Estoppel,  1. 

CONSIDERATION. 

1.  What  a  good  consideration  in  as- 
sumpsit.   Assumpsit,  II. 

2.  What  shall  put  holder  of  bill  to 
proof  of  consideration.  Bill  of  Ex- 
change, 2. 

5.  When  consideration  for  repairing  a 
highway  must  be  stated  in  indictment. 
Indictment,  5. 

CON- 
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CONSOLIDATION  RULE  IN  IN- 
SURANCE CAUSES. 

Where  a  plaintiff  brings  several  actions 
upon  the  same  policy  of  assurance, 
against  several  underwriters,  the  Court 
will  not,  without  the  consent  of  the 
plaintiff,  make  a  consolidation  rule  upon 
the  terms  of  both  plaintiff  and  defendant 
being  bound  in  all  the  actions  by  the 
event  of  one.  Doyle  v.  Anderson^  and 
Doyle  V.  Stewart,  635, 

CONSPIRACY. 

1.  What  is  indictable  as  a  conspiracy. 

An  indictment  does  not  lie  for  con- 
spiring merely  to  exonerate  one  parish 
from  the  charge  of  a  pauper,  and  to 
throw  it  on  another. 

Nor  for  conspiring  to  cause  a  male 
pauper  to  marry  a  female  pauper,  for  that 
purpose ;  it  not  being  stated  that  the 
conspiracy  was  to  effect  such  marriage  by 
force,  threat,  or  fraud,  or  that  it  was  so 
effected  in  pursuance  of  the  conspiracy. 

It  is  unnecessary  to  allege  overt  acts, 
if  the  indictment  charge  what  is  in  itself 
an  unlawful  conspiracy;  but  if  not,  the 
indictment  must  shew  some  illegal  act 
done  in  pursuance  of  the  conspiracy. 

Persuading  a  male  pauper  settled  in 
one  parish  to  marry  a  female  pauper 
settled  in  and  chargeable  to  another,  is 
not  such  an  overt  act. 

To  allege  in  an  indictment  that  an  un- 
married woman  in  a  parish  was  with 
child,  is  not  equivalent  to  an  allegation 
that  she  was  chargeable  to  such  parish. 
Per  Lord  Denman  C.J.  and  Tauntoji  J. 

Qucsre,  whether  an  allegation  that  de- 
fendants conspired  togei\\ev  for  the  pur- 
pose of  exonerating^  &c.  is  equivalent  to 
an  allegation  that  they  conspired  to 
exonerate  ?  Per  Williams  J.  Rex  v. 
Seward,  706. 

2.  What  to  be  alleged  in  the  indict- 
ment.   Ante,  1. 

3.  General  count  for,  what  sufficient. 
Statute,  IV. 

CONTEMPT. 

In  disobeying  subpoena.  Statute,!.  14. 
Statute,  IV. 

CONTINGENCY. 

Contingent  interest  created  by  will. 
Baron  and  Feme,  2. 


CONTRACT. 

See  Agreement,  Apprentice,  Assumpsit, 
Hiring. 

CONVEYANCE. 

1.  What  is  a  conveyance  of  free  war- 
ren in  gross,  or  appurtenant.  Warren. 

2.  What  conveyance  is  an  act  of  bank- 
ruptcy.   Bankrupt,  I. 

CONVICTION.' 

1.  Of  forcible  entry  and  detainer.  Sta- 
tute,!. 1. 

2.  Recital  of  conviction,  in  warrant  of 
committal,  under  st.  3  &  4  W.  4.  c.  53. 
Statute,  I.  35. 

3.  Under  st.  3.  &  4  W.  4.  c.  55.  Sta- 
tute, I.  36. 

COPY  OF  CAPIAS. 
What  insufficient.    Arrest,  3. 

COPYHOLD. 

1.  Limitation  of  uses  on  surrender  of 
copyhold. 

Copyholder,  in  fee,  surrenders  to  such 
uses  as  A.  shall  appoint,  and  in  default  of, 
and  until  such  appointment,  to  the  use  of 
A.  in  fee.  A.,  without  having  been  ad- 
mitted, appoints.  The  appointment  is  a 
good  execution  of  the  power,  and  en- 
titles the  appointee  to  be  admitted  as 
surrenderee  of  the  copyholder,  who  con- 
tinues tenant  to  the  lord  till  some  one  is 
admitted  under  his  surrender.  Bex  v. 
The  Lord  of  the  Manor  of  Oundle,  285, 

2.  When  a  copyhold  confers  a  settle- 
ment without  admittance.    Poor,  II. 

3.  Evidence  of  surrender.  Evidence, 
VIII. 

COPYRIGHT. 

Who  is  assignee  of  copyright  of  dra- 
matic pieces.     Statute,  I.  53. 

CORPORATION. 

How  far  liable  for  acts  of  servants. 

A  corporation  is  liable  in  tort  for  the 
tortious  act  of  its  agent,  though  not  ap- 
pointed by  seal,  if  such  act  be  an  ordi- 
nary 
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nary  service,  such  as  a  distress  professedly 
made  under  a  statute,  for  a  debt  due  to 
the  corporation;  and  a  jury  may  infer  the 
agency  from  an  adoption  of  the  act  by 
the  corporation,  as  from  their  having  re- 
ceived the  proceeds  of  the  seizure.  Smith 
V.  The  Birmingham  Gas  Company,  526. 

COSTS. 

1.  When  magistrates  shall  have  double 
costs.    Statute,  I.  4. 

2.  When  Court  will  give  costs  of  in- 
dictment. 

Where  the  prosecutor  of  an  indict- 
ment has  removed  it  by  certiorari,  and 
there  is  no  irregularity  in  the  proceedings, 
the  Court  of  King's  Bench  cannot,  upon 
any  representation  of  hardship  imposed 
on  the  defendant,  oblige  the  prosecutor 
to  pay  him  his  costs  incurred  below.  The 
Xing  v.  Passman,  603. 

3.  Costs  of  proceedings  to  assess  com- 
pensation under  local  act. 

A  local  act  empowered  certain  trustees 
to  purchase  messuages,  &c.,  and  enacted 
that  if  the  owners  should  not  agree  with 
the  trustees  on  the  terms, or  should  neglect 
or  refuse  to  treat,  or  by  reason  of  absence 
or  disability  should  be  prevented  from 
treating,  the  trustees  should  cause  a  jury 
to  be  summoned  by  the  sheriff'  to  assess 
compensation,  and  the  sheriff  should  sum- 
mon and  examine  witnesses  upon  oath : 
and  if  the  jury  should  give  a  verdict  for 
more  than  the  trustees  had  offered,  the 
costs  and  expenses  of  summoning  and 
returning  such  jury  and  witnesses,  ajid 
also  of  the  inquest,  to  be  settled  by  a  jus- 
tice, were  to  be  borne  by  the  trustees, 
and  recovered  by  the  persons  entitled 
thereto,  by  distress ;  but  if  the  verdict 
should  not  be  for  more  than  the  sum 
offered,  the  trustees  were  to  bear  one 
moiety  of  the  costs  and  expenses  afore- 
said, and  the  other  party  the  other 
moiety ;  but  where  parties  from  absence 
or  inability  could  not  treat  or  agree,  such 
costs  and  expenses  were  to  be  borne 
by  the  trustees  :  and  afterwards  it  was 
enacted  that,  in  a  particular  event,  mes- 
suages, &c.  should  be  sold  to  certain 
parties,  and  that,  in  case  of  disagreement 
as  to  price,  the  price  should  be  assessed 
by  a  jury  as  before,  and  the  expense  of 
hearing  and  determining  such  difference 
be  borne  in  like  manner: 

Held,  that  an  owner  of  lands  to  be 
purchased,  in  favour  of  whom  a  jury 


awarded  more  than  the  sum  offered,  was 
entitled  to  the  costs  of  the  enquiry,  in- 
cluding witnesses,  attendance  by  attorney 
at  the  inquest,  conferences,  and  briefs, 
and  not  merely  to  the  expenses  of  the 
sheriff  and  jury  ;  but  that  the  expenses  of 
surveyors,  merely  as  such,  could  not  be 
included  in  the  costs.  Bex  v.  The  Jus- 
tices of  York,  828. 

4.  Liability  of  executors  to  costs.  Sta- 
tute, I.  34.  (3). 

5.  Who  may  certify  to  deprive  the 
plaintiff  of  costs. 

A  sheriff  or  judge  of  an  inferior  court, 
to  whom  a  cause  is  sent  by  writ  of  trial 
under  3  &  4  W.  4.  c.  42.  s.  7.,  has  no 
power  of  certifying  to  deprive  of  costs 
pursuant  to  45  EUz.  c.  6.  s.  2.  Ward- 
roper  V.  Bichardson.,  75. 

6.  What  are  attorney's  costs.  At- 
torney,  2. 

7.  Costs  of  taxation  of  attorney's  bill. 
Statute^  I.  1 1 . 

COUNTERMAND- 

Of  licence  creating  easement,  what 
shall  be.  Jjicence. 

COUNTS. 

Added  under  judge's  order.  Order  of 
Judge ^  1. 

COURT. 

1.  Of  Common  Pleas,  warrant  respect- 
ing, 122. 

2.  Inferior.    See  Inferior  Court. 

3.  Local.    See  Local  Court. 

COVENANT. 
To  repair.    Landlord  and  Tenant,  1* 

CREDIT. 

To  what  party  given  on  a  contract. 
Overseer,  2. 

CROPS. 

1.  Growing,  when  distrainable.  Dis- 
tress, 1. 

2.  Way-going,  when  claimable.  Arbi- 
trator.^ 2. 

CROWN. 

By  what  statutes  bound.  Statute, 
I.  29. 

DAMAGES. 


DAMAGES. 
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DAMAGES. 

*  1,  Special,  in  slander.    Slander^  .5,  4. 

2.  What  recoverable,  upon  insurance. 
Insurance^  3. 

5.  By  way  of  compensation  under  local 
act.  Certiorari,  II.  2.  Costs,  3.  Sta- 
tute, II.  4. 

4.  How  fixed  by  award.    Arbitrator,  4. 

DATE. 

Of  fine,  how  it  affects  proclamations. 
Fine. 

DEBT. 

What  is  a  debt,  within  act  establishing 
a  local  court.    Local  Court. 

DEBTORS. 

1.  Discharge  of  debtors  in  execution 
upon  small  debts.    Statute,  I.  15. 

2.  Discharge  of  debtors  for  irregularity 
in  proceedings.    Arrest,  2,  3.  5. 

DECLARATION. 

Consequence  of  variance  between  de- 
claration and  capias.    Arrest,  1. 

DECLARATIONS. 
When  evidence.    Evidence,  II. 

DECREE  IN  CHANCERY. 
When  said  to  be  final.    Appeal,  4. 

DEGREE. 

1.  How  proved.  Evidence,  VII.  1.; 
Slander,  1. 

2.  Effect  of  a  Scotch  degree  as  to 
right  of  practising  medicine  in  England. 
Slander,  1. 

DELIVERY  OF  GOODS. 
What  is.   Ba7ikrupt,  II.  4. 

DEMAND. 

By  annuitant,  when  necessary.  An- 
nuity, 4. 

DEMISE  IN  EJECTMENT. 

What  evidence  will  support  a  joint 
demise.   Ejectment,  2. 


DEMURRER. 
To  return  to  mandamus.  Mandamus,^. 

DETAINER,  FORCIBLE. 
Proceedings  on.    Statute,  I.  1. 

DEVISE. 

See  Will. 

DEVOLVE. 

Meaning  of  the  word  in  a  will.  Trust, 

Shifting. 

DIPLOMA. 

1.  How  proved.  Evidence,  VII.  Slan- 
der, 1. 

2.  Effect  of  a  Scotch  diploma.  Slan- 
der,  1. 

DISCHARGE. 

1.  Of  Debtors.  Arrest,  2,  3,  4,  5. 
Statute,  I.  15. 

2.  Of  bail.    Arrest,  1.    Bail,  1,  2. 

3.  Of  ship's  cargo.    Insurance,  2. 

DISTRESS. 

1.  What  a  landlord  may  distrain. 

A  tenant's  growing  crops,  taken  in  ex- 
ecution and  sold,  and  remaining  on  the 
premises  a  reasonable  time  for  the  pur- 
pose of  being  reaped,  are  not  distrainable 
by  the  landlord  for  rent  become  due 
after  the  taking  in  execution. 

Such  crops  having  been  so  taken,  sold, 
and  left  on  the  premises,  and  the  arrears 
of  rent  paid,  pursuant  to  stat.  8  Ann.c.  14. 
S.I.,  the  landlord  cannot  distrain  thera 
for  rent  subsequently  due,  on  the  ground 
that  the  purchaser  has  not  entered  into 
the  agreement  with  the  sheriff  (to  use  and 
expend  the  produce  in  a  proper  manner), 
directed  by  stat.  56  G.  3.  c.  50.  s.  3.  Nor 
is  he  entitled  to  presume,  from  the  ab- 
sence of  such  agreement,  that  the  straw 
of  such  crops  was  sold  for  the  purpose  of 
being  carried  off  the  land,  contrary  to 
sect.  1.    Wright  v.  Deives,  641. 

2.  Distress  for  rent  charge,  upon  whom. 
Rent  Charge,  2. 

3.  Distress  for  poor  rates,  where  ground 
of  replevin. 

If  a  party  is  assessed  to  the  poor  rate 
for  premises  which   he  occupies,  and 

other 
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other  distinct  premises  which  he  does 
not  occupy,  and  his  goods  are  distrained 
for  the  several  rates  jointly,  he  is  not 
confined  to  the  remedy  by  appeal,  but 
may  bring  an  action. 

if  a  joint  distress  be  made  under  four 
several  warrants,  for  four  several  rates, 
of  which  one  is  bad,  the  distress  is  not 
therefore  void. 

If  a  party  enter  and  make  a  joint  dis- 
tress for  four  several  rates,  being  furnished 
for  that  purpose  with  four  warrants,  one 
of  which  is  bad,  he  may,  in  an  action  of 
replevin  for  such  distress,  justify  under 
the  good  warrants,  and  abandon  the  bad 
one ;  and  if  the  causes  of  taking  are  dis- 
tinct, and  the  avowries  separate,  he  will 
be  entitled  to  a  return  of  all  the  goods. 

Where  some  of  the  avowries  justifi.ed 
the  whole  taking  under  good  warrants 
only,  and  the  plaintiff  alleged,  in  answer 
to  each  of  the  avowries,  that  the  whole 
distress  was  taken  jointly  under  four 
warrants,  of  which  one  was  bad,  and  the 
defendant  did  not,  on  the  record,  con- 
tradict this  allegation:  Held,  neverthe- 
less, that  the  defendant  was  entitled  to 
judgment,  and  a  return  of  all  the  goods. 
Governors  of  Bristol  Poor  v.  Wait^  264. 

4.  For  tolls,  under  canal  act.  Canal 
Act. 

5.  Joint  distress  for  poor  rate,  upon 
several  warrants,  one  being  bad.  Ante^  3. 

6.  Statutable  distress  by  agent  of  a 
corporation,  as  such,  how  proved  so  as 
to  fix  corporation  with  tort.  Corporation. 

DISTRINGAS  JURATORES. 
Return  of,  how  far  material.  Error,  1. 

DOCTOR. 
Proof  of  right  to  title.    Slander,  1 . 

DOUBLE  COSTS. 

When  magistrates  shall  have.  Sta- 
tute, I.  4. 

EASEMENT. 

What  licence  creates  an  easement. 
Licence. 

ECCLESIASTICAL  COURTS. 

Attorney's  bill  for  disbursements  in 
ecclesiastical  proceedings.    Attorne?/,  2. 


ECCLESIASTICAL  PERSONS. 

Exemption  from  tolls  under  charter, 
and  by  common  law.    Toll,  5. 

EJECTMENT. 

1 .  When  ejectment  may  be  brought  by 
annuitant,  without  demand.    Annuity,  4. 

2.  Demise  in  declaration. 

A  count  in  ejectment,  laying  a  joint 
demise  by  two,  is  not  supported  by 
proving  the  two  to  be  entitled  as  tenants 
in  common. 

The  Judge  at  nisi  prius  having  refused, 
on  this  objection  being  taken,  to  amend 
the  record  by  altering  the  demise,  and 
the  plaintiff  having  thereupon  been  non- 
suited, this  Court  would  not  allow  the 
propriety  of  the  refusal  to  be  discussed  in 
bank.  Doe  dem.  Poole  v.  JErjington^  750. 

5.  When  proceedings  in  one  action  of 
ejectment  are  evidence  in  another.  Evi- 
dence, III.  1.;  IV.  2,  3. 

ENCROACHMENT. 
On  highway.    Indictment,  4. 

ENTRY. 

1.  When  annuitant,  with  power  of 
entry,  may  bring  ejectment  without  de- 
mand.   Annuity,  4. 

2.  Proceedings  on  forcible  entry.  Sta- 
tute, I.  1. 

ERASURE. 

What  is  erasure,  under  rule  M.  37 
G.  3. 

A  line  drawn  through  two  words  in 
the  jurat  of  an  affidavit,  leaving  them, 
however,  perfectly  legible,  is  an  erasure 
within  the  Rule  of  Court,  Michaelmas 
term,  37  G.  3.,  and  vitiates  the  affidavit, 
though  the  omission  or  retention  of  the 
words  would  not  vary  the  sense.  Wil- 
liams V.  Clough,  576. 

ERROR. 

1.  What  is  error  coram  nobis. 

On  error  coram  nobis,  the  Court  re- 
versed the  judgment,  because  there  was 
no  return  of  the  distringas  juratores  by 
the  sheriff  or  other  officer,  nor  any 
panel  of  the  jurors  therein-mentioned, 

returned 
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returned  and  annexed  thereto.  Such 
defect  is  not  cured  by  the  stat.  '21  Jac.  1. 
c.  13.    lingers  v.  Smith,  772. 

2.  On  error  from  inferior  court,  what 
the  court  above  will  amend.  Certificate. 
Inferior  Court^  II.  1. 

5.  When  interest  is  allowable  on  error 
brought.    Statute,!.  54, {5)> 

ESTOPPEL. 

1.  Estoppel  by  admission  on  record. 
In  an  action  upon  a  bond,  appearing 

upon  oyer  to  be  conditioned  for  the  pay- 
ment of  the  rent  of  certain  premises,  re- 
cited in  the  condition  to  be  demised  by 
indenture  at  a  certain  specific  rent,  as  by 
the  said  indenture,  &c.,  the  defendant 
cannot  plead  that  the  indenture  men- 
tioned in  the  condition  was  an  indenture 
by  which  a  certain  rent,  less  in  amount 
than  the  rent  mentioned  in  the  condition, 
was  reserved,  and  that  such  less  rent  has 
been  paid,    Lainson  v.  Tremere,  792. 

2.  Where  one  may  impeach  the  title 
of  the  party  through  whom  he  claims. 
Evidence,  XIII. 

EVIDENCE. 

L  Confidential  communication. 
If  an  attorney  of  a  person  not  a  party 
to  an  action,  having  refused  at  the  trial 
to  produce  a  deed  belonging  to  his  client, 
be  directed  by  the  Judge  to  give  parol 
evidence  of  the  contents,  the  parties  to 
the  action  have  no  right  to  object  to  such 
evidence  going  to  the  jury,  even  upon 
the  supposition  that  the  Judge  acted 
erroneously.  Marston  \.  Downes,5\. 
11.  Declarations. 

1.  Declarations  respecting  the  subject- 
matter  of  a  cause,  by  a  person  who,  at 
the  time  of  making  them,  had  the  same 
interest  in  such  matter  as  one  of  the  par- 
ties now  has,  are  admissible  in  evidence 
against  that  party,  though  the  maker  of 
them  is  alive,  and  might  be  called  as  a 
witness.    Woolway  n.  Rowe,  114. 

2.  A  party  having,  by  a  voluntary  set- 
tlement after  marriage,  conveyed  away 
his  interest  in  an  estate,  afterwards  exe- 
cuted a  mortgage  of  the  same  estate. 
The  mortgagee,  representing  himself  as 
a  bon^  fide  purchaser  for  value,  claimed 
to  treat  the  prior  settlement  as  void, 
under  stat.  27  Eliz.  c.  4.1  Held,  that 
declarations,  or  admissions,  implied  or 
express,  of  the  mortgagor,  made  after  he 

Vol.  L 


had  parted  vv'ith  his  interest  by  the  settle- 
ment, were  not  admissible  evidence  on 
behalf  of  the  mortgagee  (after  the  death 
of  the  mortgagor),  to  shew  that  money 
had  actually  been  advanced  upon  the 
mortgage.  Doe  dem,  Sweetland  v.  Web-> 
her,  733. 

3.  In  an  action  brought  to  recover  back 
notes  delivered  to  the  defendant  by  the 
plaintiff,  the  plaintiff  proved  that  the  de- 
fendant, who  was  executor  of  H^.,  having 
questioned  the  plaintiff  as  to  her  having 
possession  of  some  property  belonging  to 
W.,  the  plaintiff  handed  the  notes  over 
to  the  defendant,  stating  that  W.  had 
given  them  to  her,  the  plaintiiff,  before 
her  death.  The  defendant  did  not  deny 
the  statement,  but  had  no  means  of  know- 
ing its  truth  or  falsehood.  There  was 
contradictory  evidence  as  to  whether  the 
defendant  said  that  he  would  keep  the 
notes,  or  that  he  would  keep  them  to  be 
returned  to  the  plaintiff  on  request.  The 
notes  had  been  seen  in  the  plaintiff's  pos- 
session before  PV.'s  death.  Other  evidence 
was  given,  as  to  the  fairness  of  the  con- 
duct of  the  plaintiff  respecting  W.*s  pro- 
perty in  general : 

Held,  that  the  declaration  made  by  the 
plaintiff  might  go  to  the  jury  as  evidence 
in  her  favour,  on  the  ground  (though  very 
slight)  of  acquiescence  in  its  truth  by  the 
defendant,  and  also  as  being  a  part  of 
the  res  gestae  on  the  occasion  of  the 
defendant's  obtaining  the  notes,  and  as 
giving  a  character  to  the  whole  conduct 
of  the  plaintiff.  Hayslep  v.  Gymer,  162. 

III.  Attestation. 

1.  Evidence  of  attesting  witness  of  will, 
when  dispensed  with. 

A  bill  was  filed  in  Chancery  against 
several  defendants,  whereupon  an  issue 
of  devisavit  vel  non  was  ordered,  in  which 
the  defendants  in  Chancery  were  plain* 
tiffs,  and  the  plaintiff  in  Chancery  defend- 
ant, respecting  a  will  of  M.,  mentioned 
in  the  proceedings,  devising  real  property. 
The  issue  was  found  in  the  affirmative, 
and  the  bill  dismissed.  At  the  trial  of 
the  issue,  one  of  the  three  attesting  wit- 
nesses to  the  will  swore  to  its  execution. 
The  plaintiff  in  Chancery  afterwards 
brought  ejectment  on  his  own  demise,  as 
heir  at  law  of  M,,  against  one  of  the  de- 
fendants, who  claimed,  as  devisee  of 
M.,  for  the  premises  which  had  been  the 
subject  of  the  issue.  After  the  action  of 
ejectment  was  commenced,  judgment  was 
entered  up  oi  the  issue  from  Chancery  in 
3  R  the 
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the  court  of  law  in  which  it  had  been 
tried.  An  order  of  Court  was  made  in 
the  action  of  ejectment,  that  the  short- 
hand writer's  and  Judge's  notes  of  the 
evidence  of  such  witnesses  on  the  trial 
of  the  issue,  as  should  be  dead  before  the 
trial  of  the  ejectment,  should  be  read  at 
the  latter  trial. 

On  the  trial  of  the  ejectment,  the  de^ 
fendant  gave  evidence  of  these  several 
proceedings,  and  proved  the  former  tes- 
timony of  the  above-mentioned  witness, 
who  was  dead,  from  the  short-hand 
writer's  notes ;  and  he  produced  a  will, 
which  was  identified  with  that  proved 
on  the  trial  of  the  issue  out  of  Chancery : 
Held,  that  this  was  sufficient  proof  of  the 
execution  of  the  will,  though  another 
attesting  witness  was  present  at  the  trial 
of  the  ejectment ;  but  that  without  proof 
of  the  evidence  of  the  deceased  witness, 
such  proceedings  would  not  have  been 
proof  of  the  execution.  Wright  v.  Doe 
dem.  Tatham,  5. 

2.  When  attesting  witness  to  promis- 
sory note  must  be  called.  Statute, 1,1 . 
(2)-  [2]- 

5.  When  codicil  to  will  supplies  defec- 
tive attestation. 

A  will  or  codicil  containing  a  devise  of 
real  estates,  but  not  duly  witnessed,  is 
good  if  confirmed  by  a  subsequent  codicil 
having  the  proper  attestation,  though  the 
latter  document  be  in  no  way  annexed 
to  the  will  or  prior  codicil,  and  though 
the  attesting  witnesses  to  the  latter  codi- 
cil did  not  see  the  former  one,  or  the 
will :  Semble,  however,  that  the  instru- 
ment relied  upon  as  confirming  a  previous 
one  should  distinctly  refer  to  it.  Utterton 
v.  Robins,  423. 

IV.  Evidence  of  previous  legal  pro- 
ceedings, and  of  evidence  then  given. 

1.  See  ante,  III.  1. 

2.  In  ejectment  on  the  several  demises 
of  a  mortgagor  and  mortgagee,  the  defend- 
ant offered  to  prove  that,  seven  or  eight 
years  back,  and  after  the  execution  of 
the  mortgage,  he  brought  ejectment 
against  the  mortgagor  (at  that  time  in 
possession);  that  the  cause  was  referred 
to  arbitration  ;  and  that  the  award  was 
in  favour  of  the  now  defendant,  who 
thereupon  entered  under  a  writ  of  pos- 
session, and  had  occupied  the  premises 
ever  since  :  Held,  that  these  proceedings 
were  not  admissible  evidence  for  the  de- 
fendant against  the  mortgagee,  although 
he  was  present  at  one  meeting  before  the 


arbitrator ;  it  not  appearing  that  he  took 
any  part  in  the  proceedings.  Doe  dem^ 
Smith  V.  Webber,  119. 

5.  A.  being  seised  of  two  closes,  which 
he  claimed  as  heir  at  law,  conveyed  one 
to  B.  Both  A.  and  B.  were  afterwards 
ousted  by  C,  and  brought  actions  of 
ejectment  against  him  for  the  premises 
respectively,  which  they  recovered.  B. 
was  again  dispossessed  by  C,  and  again 
brought  ejectment  against  him,  claiming 
the  same  premises  as  in  the  former  action, 
and  by  the  same  title.  On  the  trial,  B. 
offered  to  prove  the  deposition  made  by 
a  witness,  since  deceased,  upon  the  trial 
of  the  former  ejectment  between  A.  and 
C:  Held,  that  the  evidence  was  inad- 
missible. 

The  former  action  of  ejectment  be- 
tween B.  and  was  called  on  for  trial 
immediately  after  that  in  which  A.  ob- 
tained a  verdict  against  The  counsel 
for  in  the  second  ejectment  said,  they 
w^ould  not  trouble  the  Court  in  this  case, 
the  evidence  in  both  being  the  same,  but 
would  consent  to  a  verdict,  which  was 
immediately  taken  for  the  plaintiff:  Held, 
that  this  could  not  be  considered  as  proof 
of  an  agreement  between  the  parties, 
that  the  evidence  given  in  the  first  cause 
should  be  considered  as  repeated  in  the 
second  ;  but  that  the  party  relying  on 
such  agreement  must  shew  it,  either  by 
the  Judge's  notes,  or  by  some  other  dis* 
tinct  proof.  Doe  dem,  Foster  v.  Earl  of 
Derby,  7 S3. 

4.  Former  award.    Arbitrator,  2. 

V.  Writings^ 

1 .  A  person  producing  documents  under 
a  subpcEna  duces  tecum  need  not  be  sworn, 
if  the  party  by  whom  he  is  called  does 
not  wish  to  examine  him.  Perry  v. 
Gibson,  48. 

2.  Letter  from  employer  to  agent. 
Bankrupt,  II.  3. 

3.  Document  referred  to  in  a  docu- 
ment produced.    Guarantee^  1. 

4.  On  the  trial  of  an  action  by  vendee 
of  an  estate  against  the  auctioneer,  to  re- 
cover the  deposit  upon  a  failure  of  title, 
the  auctioneer's  receipt  and  the  condi- 
tions of  sale  were  produced,  one  of  which 
conditions  prescribed  the  execution  of 
an  agreement  by  the  vendee.  It  further 
appeared  that  there  was  a  written  agree- 
ment respecting  the  sale  signed  by  the 
plaintiff":  Held,  that  the  defendant  was 
entitled  to  ask  whether  that  agreement 

^  related  to  the  deposit,  as  the  answer  might 

make 
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tmke  it  incumbent  on  the  plaintiff  to 
produce  the  writing  as  part  of  his  case. 
Curtis  V.  Greatedy  1 67. 

VI.  Evidence  of  sanity. 

A  question  having  arisen  as  to  the  sa- 
nity of  a  devisor^  letters  were  tendered  in 
evidence,  which  had  been  found  among 
his  papers  shortl}'  after  his  death,  written 
to  him  by  persons  of  his  acquaintance,  of 
whom  all  but  one  were  dead ;  one  of  the 
letters  purporting  to  be  an  answer  to  a 
letter  written  by  the  devisor.  QucBre, 
W^hether  such  letters  were  admissible,  as 
shewing  that  the  devisor  was  treated  by 
his  acquaintance  as  a  person  of  sound 
mind.    Wright  v.  Doe  dem.  Tatham^  3. 

VII.  Evidence  of  diploma  of  degree. 
To  prove  that  a  party  had  received 

the  degree  of  Doctor  of  Medicine  in  the 
University  of  St.  Andrew^s,  a  sealed  in- 
strument and  a  written  paper  were  pro- 
duced :  the  sealed  instrument  purported 
to  be  a  diploma  of  the  degree  conferred 
by  the  university,  and  it  was  proved  that 
a  person  at  *S'^.  A,,  calling  himself  the 
viniversity  librarian,  had  shewn,  as  the 
university  seal,  in  a  room  which  he  stated 
to  be  the  university  library,  a  seal  corre- 
sponding to  that  on  the  instrument  pro- 
duced. The  written  paper  was,  on  the 
face  of  it,  an  act  of  the  university  confer- 
ring the  degree,  and  it  was  proved  that, 
in  the  same  room,  the  same  person,  with 
other  persons  calling  themselves  professors 
of  the  university,  had  shewn,  as  the  book 
of  acts  of  the  university,  a  book  contain- 
ing an  entry  agreeing  with  the  written 
paper:  Held  to  be  sufficient  proof.  Col- 
lins V.  Carnegie i  695. 
See  Slander f  1. 

VIII.  Evidence  of  surrender  of  copy- 
hold. 

A  record  in  the  record  book  of  a 
manor,  of  admittance  to  a  copyhold,  re- 
citing a  surrender  of  the  same  copyhold 
to  the  use  of  a  will,  is  admissible  evidence 
of  the  surrender,  the  steward  not  being 
able  to  find  the  surrender  itself  on  the 
roll  or  elsewhere,  and  the  surrenders  being 
irregularly  kept  in  the  manor,  although 
all  the  other  surrenders  were  either  pre- 
served or  recorded  on  the  roll.  Rex  v. 
The  Inhabitants  of  Thruscross,  126. 

IX.  Presumptive  evidence  of  grant  of 
tithe.   Tithe,  1. 

X.  Evidence  of  contract  by  act  of 
parties.  Agreement^  6.   Hiring,  5. 

XI.  Evidence  of  title  to  protect  from 
distress  for  rent-charge.  Renf-chargey  2. 


XII.  Perambulations. 

On  the  question  whether  certain  land 
be  part  of  the  plaintiff's  estate,  or  waste 
of  the  manor,  a  perambulation  of  such 
manor,  by  the  lord,  including  the  land  in 
question,  is  evidence,  as  shewing  an  asser- 
tion of  ownership  by  the  lord,  though  it 
be  not  proved  that  any  person  on  behalf 
of  the  plaintiff  was  present  at  the  peram- 
bulation, or  knew  of  it.  Woolway  v.  Rowe, 
114. 

XIII.  Impeachment  of  title  of  party 
through  whom  party  giving  evidence 
claims. 

In  defence  to  an  action  of  ejectment, 
it  may  be  shewn  that  the  parties  under 
whom  the  plaintiff  claims,  had  no  title 
when  they  conveyed  to  him,  although  the 
defendant  himself  claims  by  a  conveyance  ^ 
from  the  same  parties,  if  the  latter  con- 
veyance was  subsequent  to  that  which 
the  defendant  seeks  to  impeach.  Doe 
dem.  Oliver  v.  Powell^  53 1 . 

XIV.  Swearing  of  witness. 
Ante,  V.  1. 

XV.  Incompetency  from  interest. 
Inhabitants  on  a  road  indictment.  Sta- 
tute, 1. 16. 

EXCHANGE,  BILL  OF. 

See  Bill  of  Exchange  and  Promissory 
Note. 

EXECUTION,  UNDER  A  JUDG- 
MENT. 

1.  How  far  a  protection  against  dis- 
tress.   Distress,  1. 

2.  At  what  time  a  defendant  mtist  be 
charged  in  execution. 

Where  a  trial  took  place  in  the  vaca- 
tion, and  judgment  was  entered  up  against 
the  defendant  as  of  the  preceding  term, 
and  the  defendant  surrendered  in  dis- 
charge of  his  bail  in  the  same  vaca- 
tion:  Held,  that  the  defendant  must 
be  charged  in  execution  before  the  end 
of  the  next  term.    Borer  v.  Baker,  860. 

EXECUTION  OF  POWER. 
See  Power,  1. 

EXECUTOR  AND  ADMINIS- 
TRATOR. 

1.  When  administrator  has  sufBcient 
property  to  maintain  trover.  Canal 
Act,  2. 

5  R  2  2.  Evi- 
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2.  Evidence  under  plene  administravit. 

Where  an  executor  pleads  plene  ad- 
ministravit, and  shews  payments  made  by 
him  to  the  extent  of  the  assets  proved  by 
the  plaintiff  to  have  come  to  his  hands, 
the  plaintiff  may  shew  in  answer  that  the 
funds  so  applied  did  not  come  to  the  de- 
fendant as  executor,  but  were  handed  to 
him  in  trust  to  pay  the  testator's  debts, 
and  were  not  part  of  the  assets  at  first 
proved  to  have  come  to  his  hands.  Mars^ 
ton  V.  DowneSy  5 1 . 

3.  To  what  costs  executors  are  liable. 
Statute,  I.  34.  (3). 

4.  Executor  de  son  tort,  by  what  con* 
tracts  bound. 

Lessee  of  premises,  under  a  covenant 
of  re-entry  if  the  rent  should  be  in  arrear 
twenty-eight  days,  died  in  bad  circum- 
stances, and  his  brother  became  executor 
de  son  tort.  B.,  the  brother,  agreed  with 
the  landlord  to  give  him  possession,  and 
suffer  the  lease  to  be  cancelled,  on  his 
abandoning  the  rent,  which  was  twenty- 
eight  days  in  arrear.  B.  afterwards  took 
out  letters  of  administration : 

Held,  that  the  agreement  of  B,,  as  exe- 
cutor de  son  tort,  did  not  conclude  him 
as  rightful  administrator,  nor  give  a  right 
of  possession  to  the  landlord  who  had 
entered  under  the  agreement,  but  who 
had  not  made  any  formal  claim  in  respect 
of  the  forfeiture,  nor  taken  a  regular  sur- 
render of  the  lease.  Doe  devu  Hornby 
V.  Glenn,  49. 

FINAL. 

When  a  decree  in  Chancery  will  be 
said  to  be  final.    Appeal,  4. 

FINE. 

What  shall  be  fine  with  proclamations. 

The  date  of  the  chirograph  of  a  fine 
was  two  days  later  than  the  day  of  the 
first  proclamation,  both  days  being  in  the 
same  term ;  three  other  proclamations 
were  duly  made  in  the  three  following 
terms : 

Held,  to  be  a  good  fine  with  proclama- 
tions.   Doe  dem.  Fleming  v.  Ford,  758. 

FORCIBLE  DETAINER. 
"^.^ Statute,  I.  1. 

FORCIBLE  EJECTMENT. 
'^^tatufe,  I.  1. 


FORCIBLE  ENTRY. 
Statute,  I.  1, 

FRAUD. 

Action  to  recover  money  paid  under 
misrepresentation.    Assumpsit,  IV.  1. 

FRAUDS,  STATUTE  OF. 
Statute,  I.  8.    Guarantee,  1. 

FREE  WARREN. 
War7'en. 

GAOL. 

Power  of  justices  under  stat.  4  G.  4. 
c.  64.    Statute,  I.  25. 

GOODS. 

1 .  Assumpsit  for  goods  sold.  Assump" 
sit.  III. 

2.  When  delivered.    Bankrupt,  II.  4. 

GRANT. 

1,  What  is  presumption  of  grant  of 
tithe.    Tithe,  1. 

2.  What  is  grant  of  free  warren,  ap- 
purtenant, or  in  gross.  Warren. 


GROSS. 
Free  warren  in  gross.  Warren. 

GROWING  CROPS. 

\,  When  distrainable.  Distress,  1, 
2,  Whose  property.    Arbitrator,  2. 

GUARANTEE. 

1,  In  assumpsit  for  the  debt  of  another, 
statement  of  consideration. 

Assumpsit  on  the  following  guarantee : 
—  "  Y^ou  will  be  so  good  as  to  withdraw 
the  promissory  note ;  and  I  will  see  yoii 
at  Christmas,  when  you  shall  receive 
from  me  the  amount  of  it,  together  with 
the  memorandum  of  my  son's,  making  in 
the  whole  45/."  A  promissory  note  for 
55/.  made  by  the  defendant's  son,  and 
payable  to  the  plaintiff,  was  proved  at 
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the  trial;  but  not  the  memorandum. 
The  guarantee  was  proved,  and  a  sub- 
sequent admission  by  the  defendant  that 
he  had  to  pay  the  plaintiff' 45/.  due  from 
his  son : 

Held,  first,  that  the  plaintiff  was  not 
bound  to  produce  the  memorandum ; 
secondly,  that  the  consideration,  viz.  the 
withdrawing  of  the  note,  was  sufficiently 
stated  to  satisfy  the  statute  of  frauds, 
though  the  amount  and  maker's  name 
were  not  specified,  there  being  no  evi- 
dence of  any  other  note  to  which  the 
agreement  could  apply.  Shortrede  v. 
Cheeky  57. 

2.  What  evidence  of  document  re- 
ferred to  in  guarantee  necessary.  Ante,  1 . 

3.  Whether  agreement  using  the  word 
"guarantee"  be  rightly  described  as  pro- 
mise to  pay;  if  not,  whether  variance 
amendable.    Amendmeniy  1. 1. 

HIGHWAY. 

1.  Requisites  of  indictment  for  non- 
repair.   Indictment,  3. 

2.  Requisites  of  indictment  for  en- 
croachment.   Indictment,  4. 

3  Whether  inhabitants  competent 
witnesses  on  trial  of  indictment  under  54 
G.3.  c.  170.   Statute^.  16. 

HIRING. 

1.  Creation  of  contract,  where  con- 
tract of  apprenticeship  rescinded.  Agree- 
ment ^  6. 

2.  When  contract  inferred  from  acts. 
Vod,  3. 

3.  Effect  of  bankruptcy  on  contract. 
A  commission  of  bankrupt  does  not 

operate  as  a  dissolution  of  the  contract 
of  hiring  between  the  bankrupt  and  his 
clerk. 

If  the  clerk,  being  hired  for  a  year, 
continue  in  the  bankrupt's  office  after 
the  bankruptcy,  and  then  in  the  middle 
of  the  year,  by  mutual  consent,  the  con- 
tract be  rescinded,  on  the  understanding 
that  the  clerk  is  to  be  paid  rateably  for 
his  services  during  the  current  year,  the 
clerk  is  not  barred  by  the  certificate  from 
recovering  all  the  wages  due  from  the 
expiration  of  the  year  last  before  the 
commission  up  to  the  time  of  rescinding, 
no  part  of  such  wages  being  proveable 
under  the  commission.  The  provision 
in  6  G.  4.  c.  16.  5.48.  for  payment  of 
clerks  and  servants,  makes  no  difference 
in  this  respect. 


A  jury  may  infer  such  an  understand- 
ing from  the  clerk  having  continued  after 
the  bankruptcy  in  the  bankrupt's  office 
as  long  as  the  bankrupt's  brother  re- 
mained there  managing  the  business  (as 
he  had  also  done  for  a  month  before  the 
bankruptcy),  although,  in  fact,  there  was 
nothing  for  the  clerk  to  do  after  the 
bankruptcy.    Thomas  v.  Williams,  685. 

4.  Settlement  by  hiring  and  service. 
Poor,  VI. 

5.  Settlement  by  hiring  tenement. 
Poor,  IV. 

HORSE. 
Warranty  of.    See  Warrant^/, 

HUNGERFORD  MARKET 
COMPANY. 

Construction  of  act.    Statute,  II.  4. 

HUSBAND  AND  WIFE. 
Baron  and  Feme. 

INCUMBRANCE. 

1.  When  a  benefice  is  shewn  to  be  in- 
cumbered.   Statute,  I.  2. 

2.  Whether  estate,  when  incumbered, 
can  be  said  to  "  devolve  "  within  mean- 
ing of  a  will.    Trust,  Shifting, 

INDICTMENT. 

1.  Effect  of  misreciting  year  of  statute. 
Statute,  IV. 

2.  For  conspiracy.    Conspiracy,  l. 

3.  For  non-repair  of  highway. 

An  indictment  charged  that  the  in- 
habitants of  the  townships  of  Bondgate 
in  Auckland,  Newgate  in  Auckland,  and 
the  borough  of  Auckland,  in  the  parish  of 
St.  Andrew  Auckland,  were  immemorially 
liable  to  repair  a  highway  in  the  town  of 
Bishop  Auckland,  in  the  parish  of  St, 
Andrew  Auckland,  and  no  consideration 
was  laid  :  Held  bad,  on  motion  in  arrest  of 
judgment,  as  not  shewing  that  the  highway 
was  within  the  defendant's  district: 

Held,  to  be  no  objection,  that  the  in- 
habitants of  the  three  townships  were 
charged  conjointly.  Rex  v.  Inhabitajits 
of  Bishop  Auckland,  744. 

4.  For  encroachment  on  highway. 

An  indictment  charged  that  defend- 
sR  3  ant, 
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ant,  at  the  township  of  W.,  on  a  highway 
there,  leading  from  a  highway,  leading 
from  the  village  of  W.  towards  C,  to 
another  highway,  leading  from  the  village 
of  W.  towards  i.,  by  a  wall  there,  ex- 
tending into  the  said  highway,  by  him 
erected,  had  encroached,  &c.:  Held,  that 
the  indictment  was  not  uncertain,  and 
that  "  there "  and  "  said "  could  be  re- 
ferred only  to  the  highway  first  men- 
tioned.   Rex  V.  Wright^  434. 

5.  Count  for  conspiracy,  when  too 
general.    Statute,  IV. 


INFERIOR  COURT. 
I.  Writ  of  trial  in. 

1.  Power  of  judge,  as  to  costs.  CostSf5. 

2.  What  to  be  shewn,  on  motion  for 
new  trial,  after  trial  in  inferior  Court. 
Trialj  New. 

II.  When  judgment  of  inferior  Court 
amendable  above. 

1.  By  the  proceedings  of  a  local  court 
returned  into  K.  B.  on  writ  of  error,  it 
appeared  that  the  declaration  below 
charged  that  the  defendant  was  indebted 
to  the  plaintiff,  within  the  jurisdiction, 
for  money  then  and  there  lent.  On  mo- 
tion made  in  K.  B.,  by  the  plaintiff  in 
error,  that  the  transcript  sent  up  might 
be  amended  by  striking  out  the  words 
"  then  and  there,"  and  making  it  corre- 
spond with  the  record  as  it  was  when  the 
writ  of  error  was  allowed,  it  was  stated  on 
affidavit,  that  the  words  were  inserted  by 
the  Court  below  (after  hearing  the  par- 
ties upon  summons),  subsequently  to  the 
allowance  of  the  writ : 

Held,  that  this  Court  could  not  notice 
the  document  returned  as  a  transcript^ 
but  must  consider  it  as  the  recoi^d,  and 
could  not  amend  it  on  this  application. 
Salter  v.  Slade^  608. 

2.  Certificate  of  inferior  court,  what  is. 
Certificate. 

INHABITANTS. 

When  competent  witnesses,  on  road 
indictment.    Statute,  I.  16, 

IMPRISONMENT. 
See  Arrest. 


INN. 

1.  Responsibility  of  innkeeper. 

An  innkeeper  on  a  fair  day,  upon  being 
asked  by  a  traveller,  then  driving  a  gig  of 
which  he  was  owner,  "  whether  he  had 
room  for  the  horse  ?  "  put  the  horse  into 
the  stable  of  the  inn,  received  the  tra- 
veller with  some  goods  into  the  inn, 
and  placed  the  gig  in  the  open  street, 
without  the  inn  yard,  where  he  was  ac- 
customed to  place  the  carriages  of  his 
guests  on  fair  days.  The  gig  having  been 
stolen  from  thence.  Held,  that  the  inn- 
keeper was  answerable.  Jones  v.  Tylevy 
522. 

2.  What  loss  covered  by  insurance  on 
interest  in  inn  and  offices.    Insurance,  5. 

INNUENDO. 
In  declaration  for  slander.  Slander,  2. 

INQUISITION. 

On  forcible  entry,  ejectment,  and  de- 
tainer.   Statute,  I.  1. 

INSOLVENT  DEBTOR. 
Statute,  I.  27. 

INSURANCE. 

1.  Consolidation  rule.  Consolidation, 
Rule  in  Insurance  Causes. 

2.  Termination  of  adventure. 

An  insurance  was  made  on  a  ship  at 
and  from  St.  Vincent^  Barbadoes,  and  all 
or  any  of  the  West  India  Islands,  to  her 
port  or  ports  of  discharge  and  loading  in 
the  United  Kingdom,  during  her  stay 
there,  and  thence  back  to  Barbadoes, 
and  all  or  any  of  the  West  India  Colo- 
nies, until  the  ship  should  have  arrived 
at  her  final  port  as  aforesaid :  Held,  that 
the  adventure  terminated  at  the  place,  in 
the  West  India  Colonies,  where  she  sub- 
stantially discharged  her  cargo  from  the 
United  Kingdom. 

The  ship  discharged  all  the  cargo,  ex- 
cept some  coals  and  bricks,  at  Barbadoes, 
and  was  proceeding  elsewhere  for  a  fresh 
cargo.  It  became  a  question,  on  the 
evidence,  whether  the  coals  and  bricks 
were  retained  for  the  mere  purpose  of 
ballast.  The  jury  having  found  that  the 
cargo  was  substantially  discharged,  the 

Court 
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Court  refused  to  disturb  the  verdict. 
Moore  v.  Taylor^  25. 

3.  For  what  loss  assured  may  recover. 

An  innkeeper  having  insured,  against 
fire,  his  "  interest  in  the  inn  and  offices," 
cannot,  upon  such  inn  and  offices  being 
partly  burned,  recover  against  the  in- 
surers for  loss  sustained  by  his  hiring 
other  premises  while  his  own  were  being 
repaired,  and  by  the  refusal  of  persons 
to  go  to  the  inn  while  under  repair,  the 
insurers  having  re-instated  the  premises 
in  proper  time.  In  re  Wright  and  Pole, 
621. 

INTEREST  ON  MONEY. 

When  allowable,  on  writ  of  error. 
Statute,  I.  34.  (5.). 

INTERESTED  PARTY. 

1 .  Who  is,  so  as  to  make  declarations 
evidence.    Evidence^  II. 

2.  Rated  inhabitants.    Statute,  1. 16. 

JOINDER  OF  PARTIES. 
Baron  and  Feme,  1 .   Agreement,  1 . 

JOINT  DEMISE  IN  EJECTMENT. 
Ejectment,  2. 

JUDGE. 

1.  Judge's  order.    Order  of  Judge. 

2.  Judges  of  inferior  court.  Inferior 
Court.  Certificate. 

JUDGMENT. 

1.  Arrest  of,  for  misreciting  year  of  sta- 
tute in  indictment.    Statute,  IV. 

2.  On  error  upon  judgment  of  inferior 
court,  what  court  above  will  amend. 
Inferior  Court,  II.  Certificate. 

3.  What  judgment  void  under  In- 
solvent Debtors'  Act.  Statute,  I.  27.  (3.). 

JURORS. 

Annexation  of  panel  of  jurors  to  writ. 
Error,  1. 

JUSTICES. 

1.  Proceedings  on  forcible  entry,  eject- 
ment, and  detainer.    Statute,  I,  1. 


2.  Power  of  justices  as  to  building 
gaols.    Statute,  I.  23. 
See  further,  Magistrates,  Quarter  Ses- 
sions, Sj^ecial  Sessions. 

KING. 

By  what  statutes  bound.  Statute,!. 29, 

LANDLORD  AND  TENANT. 

1 .  Agreement  by  tenant  to  repair,  what 
avoids. 

Declaration  stated,  that  in  consider- 
ation that  the  defendant  had  become 
tenant  to  the  plaintiffs  of  premises,  upon 
the  terms  that  he  should,  during  his  said 
tenancy,  keep  the  premises  in  tenantable 
repair,  the  defendant  agreed  to  keep  the 
same  in  tenantable  repair  during  the  said 
tenancy.  It  was  proved  that  he  took  the 
premises,  by  written  agreement,  for  three 
years  and  a  quarter,  and  engaged  to  keep 
them  in  good  repair  during  the  time  they 
should  be  in  his  occupation;  but  the 
agreement  was  neither  stamped  as  a  lease, 
nor  signed  by  both  parties : 

Held,  that  the  defendant  was  bound 
by  the  agreement  to  repair,  though  the 
agreement  was  void,  as  to  the  duration  of 
the  term,  by  the  statute  of  frauds :  and 
that  the  count  was  applicable.  Richard- 
son v.  Gifford,  52. 

2.  What  a  landlord  may  distrain.  Dis- 
tress, 1. 

LAYMEN. 

How  far  exemption  of  dean  and  chap- 
ter from  toll  exempts  their  lay  tenants. 
Toll,  3. 

LICENCE. 

A.  having  a  house  in  which  he  was 
making  alterations,  adjoining  the  grounds 
of  B.,  his  wife  wrote  to  B.  as  follows:  — 
"  Before  the  last  coat  of  paint  is  put  on 
the  side  wall,  we  wish  to  place  a  window 
in  it,  and  it  can  be  finished  more  neatly 
with  your  permission  to  place  the  neces- 
sary ladder,  &c. :  the  motive  for  doing 
this  is,  that  I  should  gain  a  more  cheerful 
view."  B.  answered  (by  letter),  "  You 
are  welcome  to  place  a  ladder  in  my 
grounds  near  your  house,  and  I  shall 
be  obliged  if  you  will  caution  the  work- 
men not  to  injure  the  shrubs."  A.  placed 
the  ladder,  and  made  a  window  in  the 
part  of  his  house  to  which  the  ladder 
3  R  4  was 
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was  applied,  overlooking  the  premises  of 
B.,  who  was  absent  from  home  at  the 
time.  B.  afterwards  objected  to  the 
window,  and  wrote  as  follows  — "  When 
you  applied  to  me  for  permission  to 
place  a  ladder  in  my  grounds,  being 
without  a  friend  to  advise  with,  and  even 
without  knowing  exactly  the  situation  in 
which  your  window  would  be  placed,  I 
unfortunately  complied  with  your  re- 
quest, without  consulting  my  own  com- 
fort:" 

Held,  that  the  first  two  letters  did  not 
shew  a  consent  by  B.  that  A.  should 
open  a  window  overlooking  ^.'s  grounds ; 
that  the  third  letter,  being  written  after 
the  whole  transaction,  could  not  be  re- 
sorted to  in  proof  of  such  consent,  and, 
even  if  available,  did  not  prove  the 
consent  relied  upon ;  and,  consequently, 
that  A.  could  not  justify  throwing  down 
a  wall  which  B.  had  built  on  her  own 
soil  after  the  completion  of  the  window, 
obstructing  the  access  of  light  and  air 
to  it. 

Quaere,  whether  a  licence  to  the  owner 
of  a  house  to  enjoy  an  unobstructed 
access  of  light  and  air  to  his  new  window 
from  over  his  neighbour's  premises  may 
be  given  by  parol,  or  is  an  easement,  to 
be  granted  under  seal? 

Supposing  that  such  licence  may  be 
given  by  parol,  quaere,  whether  it  is 
countermandable?  Bridges  v.  Blan- 
chard,  536. 

LIMITATION  OF  ACTIONS, 

1.  Under  stat.  2\  Ja,\.  c.  IQ,  Sta- 
tute ^  I.  7. 

2,  Under  local  act.    Canal  Act,  1,  2. 


LIMITATION     OF     USES  AND 
TRUSTS. 

1.  On  a  surrender  of  a  copyhold. 
Copyholdy  1. 

2,  In  a  devise.    Trust,  Shifting. 

LIQUIDATED  DEMAND, 

Payment  of  liquidated  demand,  whether 
consideration  in  assumpsit.  Assumpsit^  II. 

LOCAL  ACT. 
Statute,  II. 


MANDAMUS,  i. 


LOCAL  COURT. 

In  an  action  tried  under  stat.  3  8l4W.4, 
c.  42.  5.  17.,  before  an  under  sherilF,  the 
declaration  contained  special  counts  on  a 
promise  by  defendant  to  sell  a  chattel  for 
plaintiff,  at  a  price  not  below  4/.,  averring 
that  defendant  sold  the  same  at  an  in- 
ferior price,  to  wit,  ll.  105.:  there  were 
also  common  counts.  Evidence  was 
given  for  the  plaintiff  of  the  special  con- 
tract, and  evidence  on  the  other  side, 
tending  to  discharge  or  excuse  the  de- 
fendant; and  it  was  proved  that  defend- 
ant sold  the  chattel  for  ll.  l]^,,  which 
he  had  not  paid  over.  Defendant,  when 
the  action  was  brought,  lived  within  the 
jurisdiction  of  a  court  of  requests  estab- 
lished by  a  statute,  which  enacted  that 
no  action  for  any  debt  below  405.  should 
be  brought  against  any  person  residing 
within  the  jurisdiction,  except  in  that 
court.  The  act  was  insisted  upon  by  the 
defendant  at  the  trial.  The  jury  found 
a  verdict  for  the  plaintiff  for  ]/.  lis. 

On  motion  to  enter  a  nonsuit,  or  verdict 
for  the  defendant,  or  for  a  suggestion 
under  the  local  court  act,  Held,  that 
this  Court  could  not  consider  the  action 
as  one  brought  merely  to  recover  a  debt, 
evidence  having  been  given  in  support 
of  the  special  counts,  and  there  being 
nothing  to  shew  that  they  were  inserted 
colourably. 

Also,  that  it  made  no  difference,  that 
the  under  sheriff  had  at  first  entered  the 
verdict  on  the  postea  as  taken  on  the 
count  for  money  had  and  received,  and 
afterwards  altered  it  to  a  general  verdict, 
on  the  application  of  the  plaintiff.  ManS" 
field  V.  Brearey^  347. 

LOSS. 

For  what  loss  party  may  recover  on 
insurance.    Insurance,  5. 

MAGISTRATES. 

When  they  shall  have  double  costs. 
Statute,  I.  4. 

See  further.  Justices,  Quainter  Sessions^ 
Special  Sessions. 

MANDAMUS. 

1.  To  Quarter  Sessions  to  hear  appeal. 
Appeal,  J. 

2.  When 
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2.  When  Court  will  interfere  with 
vestry  by  mandamus.    Vestry,  4. 

3.  When  clause  in  statute  taking  away 
certiorari  precludes  mandamus.  Cer- 
tiorari, II.  2. 

4.  Demurrer  to  return  to  mandamus. 
Where,  on  return  to  a  mandamus  (to 

admit  a  copyholder),  a  concilium  has 
been  obtained,  and  the  return,  on  argu- 
ment, held  sufficient  in  law,  and  a  pe- 
remptory mandamus  awarded,  the  Court 
will  not,  at  the  instance  of  the  party 
making  such  return,  direct  the  prosecutor 
to  demur,  in  order  that  the  case  may  go 
to  a  court  of  error. 

QucBrey  Whether,  by  the  stat.  9  Ann. 
0.20.  s.  2.,  the  return  to  a  mandamus  can 
be  demurred  to.  Rex  v.  The  Lord  of  the 
Manor  of  Oiindle,  283. 

MANOR. 

What  is  a  grant  of  a  free  warren  ap- 
purtenant to  a  manor.  Warren. 

MARRIAGE. 

Conspiracy  to  marry  paupers.  Con- 
spiraci/i  1. 

MARSHAL. 

Warrant  appointing  Marshal  of  K.  B. 
577. 

MEDICINE. 
Right  to  practise  in  England.  Slander,  1 . 

MEMORANDA. 

Alderson,  J.  and  B.  2. 
Atcherley,  Serjt.  2. 
Bayley,  B.  2. 

Campbell,  Sir  J.,  Sol.  Gen.  and  Att. 
Gen.,  2. 

JDeninan,  Lord,  C.J.  1 . 
Home,  Sir  W.,  Att.  Gen.  2. 
Jones,  Serjt.  2. 
Parke,  J.  and  B.  2. 
Pepys,  Sir  C.  C,  SoL  Gen.,  2. 
Vaughan,  B.  and  J.  2. 
Williams,  B.  and  J.  2. 

MONEY  HAD  AND  RECEIVED. 
Assumpsit,  IV. 


MORTGAGE. 

Declarations  of  mortgagor,  when  evi- 
dence to  support  mortgage.  Evidence^ 
IL  2. 

NEW  ASSIGNMENT. 
Pleading,  Civil,  VIII. 

NEW  TRIAL. 

See  Trial,  New. 

NON-REPAIR  OF  HIGHWAY. 
Indictment,  5,    Statute,  I.  16. 

NOTE,  PROMISSORY. 

See  Pill  of  Exchange  and  Promissory 
Note. 

NOTICE. 

1.  What  necessary,  to  prevent  appa- 
rent ownership  by  bankrupt.  BanJcrupt, 
II.  2. 

2.  What  necessary,  to  prevent  appa- 
rent ownership  by  insolvent  debtor.  Sta- 
tute, I.  27.  (1.) 

5.  By  commissioner  under  inclosure 
act. 

An  inclosure  act  directed  that  the  com- 
missioner thereby  appointed  should  by 
his  award,  or  by  some  previous  writing  to 
be  annexed  thereto,  ascertain  the  quantity 
of  wheat  equal  to  the  annual  value  of 
the  tithes  in  the  parish  of  W.,  and  should 
afterwards  determine  the  value  of  such 
wheat  in  money,  and  charge  and  appor- 
tion the  amount  on  the  lands  and  tene- 
ments in  W.,  which  sum  was  to  be  paid 
to  the  rector  quarterly,  the  first  payment 
to  be  on  the  25th  of  March  next  after 
the  execution  of  the  award,  or  such 
earlier  day  as  the  commissioner  by  his 
award  or  by  such  previous  writing  should 
appoint;  and  the  tithes  were  to  cease 
from  the  apportionment  of  such  rent,  or 
at  such  other  time  as  the  commissioner 
by  any  writing  should  appoint.  The  act 
also  directed,  that  if  any  person  should 
think  himself  aggrieved  by  anything  done 
in  pursuance  thereof,  he  might  appeal  to 
the  sessions  within  four  calendar  months 
next  after  the  cause  of  complaint  should 
have  arisen.  The  commissioner,  by  writ- 
ing dated  3d  of  October  1852,  fixed  the 

corn 
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corn  rent  in  the  proportions  stated  in  a 
schedule  which  was  annexed,  and  ap- 
pointed the  payments  to  begin  from  the 
25th  of  December  then  next,  and  the 
tithes  to  cease  from  the  29th  of  September 
then  last.  His  award  was  not  made  till 
January  1 835.  The  rector  appealed  (more 
than  four  months  after  the  3d  of  October 
1832,  and  therefore,  as  it  was  held,  too 
late),  on  the  ground  that  his  equivalent 
for  the  tithes  was  assessed  too  low. 

The  act  directed,  that  all  notices  ne- 
cessary to  be  given  by  the  commissioner 
should  be  given  by  advertisement  in  a 
certain  paper,  and  by  affixing  such  notice 
on  the  church  door  eight  days  before 
the  time  for  doing  the  business  to  be  no- 
tified. The  commissioner,  on  executing 
the  above  writing,  sent  the  appellant  a 
copy  of  the  schedule,  with  notice  of  the 
tithes  having  been  extinguished  and  the 
corn  rents  assessed,  but  the  schedule  in 
no  way  referred  to  the  writing.  He  also 
published  notices  in  the  newspaper  and 
on  the  church  door,  declaring  that  he 
had  assessed  the  corn  rents  by  writing  of 
the  3d  of  October,  which  was  deposited 
with  the  clerk  (whose  address  was  given) 
in  London;  and  these  last-mentioned  no- 
tices further  stated  the  days  when  the 
tithes  were  to  cease,  and  on  which  the 
rents  were  to  be  payable.  It  also  ap- 
peared by  a  correspondence,  that  the 
matter  which  formed  the  ground  of  the 
appeal  was  in  fact  known  to  the  appel- 
lant before  the  13th  of  December  1832 : 

Held,  that  supposing  any  notice  to  the 
appellant  to  have  been  necessary,  (and, 
semblcy  it  was  not,)  he  had,  by  the  com- 
munications above  stated,  sufficient  no- 
tice of  the  cause  of  complaint  to  have 
appealed  within  four  months.  Rex  v. 
Kockolds,  245. 

4.  Notice  to  vendee  of  terras  of  sale. 
Warranty. 

NUISANCE. 

1 .  Who  is  liable  for. 

If  the  owner  of  land  erect  a  building 
which  is  a  nuisance,  or  of  which  the  oc- 
cupation is  likely  to  produce  a  nuisance, 
and  let  the  land,  he  is  liable  to  an  indict- 
ment for  such  nuisance  being  continued 
or  created  during  the  term. 

So  he  is,  if  he  let  a  building  which 
requires  particular  care  to  prevent  the 
occupation  from  being  a  nuisance,  and 
the  nuisance  occur  for  want  of  such  care 
on  the  part  of  the  tenant. 


If  a  party  buy  the  reversion  during 
a  tenancy,  and  the  tenant  afterwards, 
during  his  term,  erect  a  nuisance,  the 
reversioner  is  not  liable  for  it;  but  if 
such  reversioner  relet,  or,  having  an  op- 
portunity to  determine  the  tenancy,  omit 
to  do  so,  allowing  the  nuisance  to  con- 
tinue, he  is  liable  for  such  continuance. 
Per  Littledale  J. 

And  such  purchaser  is  liable  to  be  in- 
dicted for  the  continuing  of  the  nuisance, 
if  the  original  reversioner  would  have 
been  liable,  though  the  purchaser  has  had 
no  opportunity  of  putting  an  end  to  the 
tenant's  interest,  or  abating  the  nuisance. 
Bex  V.  Pedley,  822. 

2.  To  highway.  Indictment,  3,  4.  Sta- 
tutcy  I.  1 6. 

OATH. 

Effect  of  Stat.  1  8z  2  W.  4.  c.  60.  on 
oaths  imposed  on  vestrymen  by  former 
acts.    Statute,  1.  31.  (5.). 

ORDER  OF  JUDGE. 

1.  Counts  added  under. 

In  quare  impedit  by  the  crown  for  a 
presentation  forfeited  by  simony,  the  de- 
claration (of  Hilary  term,  1833)  stated 
the  simoniacal  contract  to  have  been 
made  between  A.,  B.,  and  C,  and  the 
consideration  to  have  been  the  granting 
of  a  lease  of  lands,  parcel  of  the  rectory, 
at  an  inadequate  rent.  In  Hilary  vaca- 
tion, ]  834,  counts  were  added,  by  leave 
of  a  judge,  stating  the  contract  to  have 
been  between  A.  and  B.  only,  and  the 
consideration  to  have  been  the  giving  up 
part  of  the  profits  of  the  benefice,  and 
executing  a  resignation  bond  : 

Held,  that  these  counts  did  not  state  a 
new  cause  of  action,  and,  therefore,  might 
properly  be  added  under  a  judge's  order. 
Bex  V.  The  Archbishop  of  York,  394. 

2.  The  Court  will  not,  as  a  matter  of 
course,  review  an  order  made  by  a  judge 
at  chambers.  Bex  v.  The  Archbishop  of 
York,  394. 

ORDER  OF  SESSIONS. 

What  order  removable  by  certiorari. 
Case,  Special,  1.  Certiorari,  II.  2.  Sta- 
tute, I.  13. 

OUTLAWRY. 


OUTLAWRY. 
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OUTLAWRY. 

When  reversible. 

A  party  outlawed  on  civil  process, 
after  judgment,  and  on  his  petition  sub- 
sequently made  to  the  Insolvent  Debtors* 
Court,  adjudged  to  be  discharged,  is  not 
♦  entitled  to  a  reversal  of  the  outlawry, 
though  the  debt  on  which  the  outlawry 
is  founded  be  included  in  his  schedule. 
Dickson  V.  Baker,  853. 

OVERSEER. 

1.  What  is  a  supply  of  goods  to  poor 
by  overseer.    Statute,  I.  17. 

2.  When  overseer  is  liable  for  goods 
supplied  to  the  poor. 

By  the  practice  of  a  parish,  the  two 
overseers  were  always  reappointed  once; 
but  one  of  them  acted  solely  for  one  of 
the  two  years,  and  another  for  another. 
The  acting  overseer  for  one  year  ordered 
coals,  which  were  sent  to  him,  and  dis- 
tributed by  him  among  the  poor  of  the 
parish;  the  seller  debited  the  parish  with 
them,  and  afterwards  sued  both  over- 
seers. The  acting  overseer  suffered  judg- 
ment by  default : 

Held,  that,  upon  these  facts,  the  jury 
were  properly  told  to  consider  whether 
the  coals  were  supplied  for  the  parish, 
by  whom  they  were  ordered,  and  whether 
credit  was  given  to  the  acting  overseer 
only,  or  to  both  as  overseers;  and  to 
find  for  the  defendant  (the  overseer  who 
had  not  acted),  if  the  plaintiffs  relied 
solely  on  the  responsibility  of  the  acting 
overseer ;  but  otherwise  for  the  plaintiff. 
Andthe  jury  having  found  for  the  plaintiff, 
saying  that  the  coals  were  supplied  to  the 
parish, and  the  overseers  were  jointly  hable 
as  such,  the  Court  refused  to  disturb  the 
verdict.    Eaden  v.  Titchmarsh,  691. 

OWNER  OF  SHIP. 

When  registered  owner  is  liable  for 
repairs.  Ship. 

OWNERSHIP,  APPARENT. 

See  Apparent  Ownership, 

PANEL. 

Annexation  of  panel  of  jurors  to  dis- 
tringas.   Error,  1. 


PARISH. 

See  Churchwarden;  Overseer;  Poor; 
Statute,  I.  16.  Vestry. 

PARSON. 

1 .  Right  of  assignees  of  insolvent  debtor 
over  his  benefice.    Statute.,  I.  27.  (2.) 

2.  Sequestration  of  benefice.  SequeS' 
tration. 

5.  What  shews  a  charge  on  the  bene- 
fice.   Statute,  I.  2. 

PARTICULARS  OF  DEMAND. 

1.  How  the  evidence  must  meet.  As" 
sump  sit.  III. 

2.  Amendment  of.    Assumpsit.,  III. 

PARTY  TO  ACTION. 

1 .  Who  shall  be.    Pleading,  Civil,  I. 

2.  Party  to  one  action  of  ejectment, 
how  far  privy  to  party  in  another.  Evi- 
dence, III.  ] .,  IV.  2,  5. 

See  Res  inter  Alios. 

PARTY  WALL. 

How  far  subject  of  Hungerford  Market 
Act.    Statute,  II.  4. 

PAUPER. 
See  Poor. 

PAYMENT. 

1.  What  payment  of  a  debt  is  a  con- 
sideration in  assumpsit.    Assumpsit,  II. 

2.  What  payment  answers  plea  of  sta- 
tute of  limitations.    Statute,  I.  7.  (2). 

PERAMBULATION. 
How  far  evidence.    Evidence,  XII. 

PERSONAL  ACT. 
Statute,  II. 

PHYSICIAN. 

Proof  of  right  to  practise  as,  in  Eng- 
land. Slander,  1. 

PLEADING, 
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POOR,  L 


PLEADING,  CIVIL. 
I.  Party  to  action. 

1.  When  administrator  has  sufficient 
interest  to  sue.    Canal  Act^  2. 

2.  Joinder  of  parties.  Baron  and 
Feme,  1.;  Agreement,  1. 

II.  Demise  in  ejectment.  Joint  or 
several.    Ejectment^  2. 

III.  What  is  good  consideration.  As- 
sumpsit, II. 

IV.  Which  party  is  to  allege  facts. 

1.  As  to  notice,  to  take  apparent  owner- 
ship of  debt  from  bankrupt.  Bankrupt, 
II.  2. 

2.  As  to  notice,  to  take  apparent  owner- 
ship of  debt  from  insolvent  debtor.  Sta- 
tute,!. 27.  (1). 

5.  As  to  usury.  Usury. 

V.  Conclusion  of  plea.   Post.^  VIII. 

VI.  How  far  admission  on  record  is 
estoppel.    Estoppel^  1. 

VII.  What  is  admitted  by  pleading 
over. 

A  plea  of  set-ofF  stated,  that  the  plain- 
tiff made  his  promissory  note  payable  to 
A.  C,  which  was  duly  indorsed  and  de- 
livered to  the  defendant  after  A.  C's 
death,  by  A.  C's  administrator,  and  was 
unpaid.  Replication,  that  the  supposed 
cause  of  set-off  on  the  said  note  did  not 
accrue  to  defendant  within  six  years,  in 
manner  and  form,  &c. : 

Held,  that  this  replication  admitted, 
not  only  the  making  of  the  note,  but  the 
indorsement  of  it  to  the  defendant  by 
A.  C's  administrator,  and  that  the  de- 
fendant might,  therefore,  avail  himself  of 
memorandums  of  the  payment  of  interest, 
written  on  the  note  by  A.  C.  (before  Lord 
Tenterden\  act,)  to  bar  the  statute  of 
limitations.    Gale  v.  Capern,  102. 

VIII.  New  assignment. 

To  a  declaration  by  indorsee  against 
acceptor,  the  defendant  pleaded,  that  he, 
to  accommodate  the  drawer,  and  without 
consideration,  wrote  a  qualified  accept- 
ance on  blank  paper,  and  delivered  the 
paper  to  the  drawer,  for  the  purpose  of 
his  drawing  thereon  a  bill  at  nine  months; 
that  he  drew  a  bill  at  six,  which  was  the 
bill  declared  upon,  and  indorsed  it  with- 
out consideration  to  S.,  who  indorsed  it 
vvithout  consideration  to  the  plaintiff,  both 
indorsees  knowing  all  the  facts.  The  plain- 
tiff new-assigned,  that  the  bill  pleaded  was 
not  the  same  bill  as  that  declared  upon,  but 
another,  for  that  the  former  was  accepted 


generally,  and  the  defendant  never  ac- 
cepted the  same  in  any  qualified  manner. 
Plea,  setting  out  as  before  a  qualified  ac- 
ceptance on  blank  paper,  for  the  same 
purpose  as  above  mentioned,  and  alleg- 
ing the  same  facts  as  to  the  drawing  and 
indorsing  of  a  bill,  which  the  plea  stated 
to  be  the  bill  above  newly  assigned,  omit- 
ting, however,  to  charge  ifhat  the  bill  was  , 
given  without  consideration,  but  stating 
that  the  indorsements  were  made  "  with- 
out any  sufficient  consideration,  and  that 
the  indorsees  knew  that  the  paper  was 
delivered  for  the  purpose  of  a  bill  at  nine 
months  being  drawn  after  the  accept- 
ance." Replication,  that  the  bill  of  ex- 
change mentioned  in  the  last  plea  was 
not  the  bill  above  newly  assigned,  but 
another  and  different,  with  conclusion  to 
the  country:  On  demurrer, 

Held,  that  this  replication  admitted  the 
existence  of  the  bill  mentioned  in  the 
preceding  plea,  and,  therefore,  ought  to 
have  concluded  with  a  verification. 

The  plaintiff  having  obtained  leave  to 
amend,  replied,  "  that  the  defendant  did 
not  write  his  qualified  acceptance  on  the 
said  blank  paper,  as  in  the  last  plea  men- 
tioned, in  manner  and  form,"  &c. ;  and 
concluded  to  the  country:  On  demurrer. 

Held,  that  this  was  in  substance  an 
allegation  that  no  qualified  acceptance 
was  written  on  the  bill  declared  upon  by 
the  plaintiff;  that  it  was,  in  effect,  an 
answer  to  the  whole  plea,  and  that  issue 
might  properly  be  tendered  upon  it.  Hey- 
don  V.  Thompson,  210. 

IX.  How  far  pleadings  can  raise  ques- 
tion whether  an  act  is  done  under  a  par- 
ticular authority.    Distress,  3. 

X.  Of  what  year  a  statute  should  be 
pleaded  to  be.    Statute,  IV. 

XI.  Where  additional  counts  shall  be 
held  to  shew  new  cause  of  action.  Order 
of  Judge,  1. 

PLEADING,  CRIMINAL. 

Indictmerd. 

PLENE  ADMINISTRAVIT. 

What  is  evidence  under.  Executor  and 
Administrator,  2. 

POOR. 

I.  On  whom,  and  for  what,  poor  rate 
shall  be. 

1.  An 
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1.  An  act  of  parliament  enacted  that 
the  tithes  of  a  parish  should  be  held  in 
fee  by  A.,  who  was  owner  of  part  of 
the  lands  in  the  parish,  and  that  all  ^.'s 
lands  in  the  parish  should  be  charged  with 
an  annuity  payable  to  the  vicar  for  the 
time  being,  who  had  previously  enjoyed 
the  small  tithes,  and  who,  by  an  agree- 
ment recited  in  the  act,  was  to  receive 
such  annuity  in  lieu  of  all  his  vicarial 
dues  :  Held,  that  the  vicar  was  not  rate- 
able to  the  poor  in  respect  of  such 
annuity,  for  that  the  tithes  were  not  ex- 
tinguished. ,  Rex  V.  The  Churchivardens 
and  Overseers  of  Great  Hambleton^  145. 

2.  By  a  statute,  which  incorporated  a 
company,  the  company  was  empowered 
to  purchase  land  and  erect  buildings 
thereon,  in  which  the  proprietors  were 
to  be  beneficially  interested  in  propor- 
tion to  their  subscriptions,  and  such  in- 
terest was  to  be  personalty ;  and  it  was 
enacted  that  two  or  more  rooms  should 
be  provided  and  used  as  public  rooms  for 
transacting  business  relating  to  trade  and 
commerce,  and  suitably  furnished  for  the 
purpose.  One  of  the  rooms  so  provided 
was  supplied  with  newspapers  and  other 
publications,  and  non-proprietors  were 
admitted  upon  an  annual  subscription  : 
Held,  that  the  company  was  rateable  for 
the  revenue  (after  deducting  the  expenses 
of  the  room)  arising  from  such  subscrip- 
tion, though  stock  in  trade,  profits,  and 
personalty  were  not  rated  in  the  parish, 
the  rate  being  taken  in  the  parish  upon 
the  fair  annual  value  of  the  property  to 
be  let. 

By  the  statute,  each  proprietor  was 
entitled  to  attend  the  room  without 
making  any  payment ;  and,  by  the  bye- 
laws  of  the  company,  each  proprietor 
was  entitled  to  a  payment  from  the  com- 
pany of  an  annual  sum  upon  every  share 
above  one  held  by  him ;  and  every  pro- 
prietor not  attending  the  room  was  paid 
by  the  company  an  annual  sum :  Held, 
that  the  company  was  not  rateable  for 
the  value  of  the  privilege  of  such  of  the 
proprietors  as  attended.  Rex  v.  The 
Company  of  Proprietors  of  the  Liverpool 
JExchange,  465. 

II.  Settlement  by  estate. 

A  devisee  of  a  copyhold  was  admitted 
after  he  had  resided  more  than  forty 
days  on  the  copyhold.  His  son  became 
emancipated  after  the  expiration  of  the 
forty  days,  and  before  the  admittance : 

Held,  by  Lord  Denman  C.  J.,  Little- 


dale  J.,  and  Patfeson  J.,  Parhe  J.  dissen- 
tiente,  that  the  father,  by  such  residence, 
gained  a  settlement,  which  was  commu- 
nicated to  the  son.  Rex  v.  The  Inhabit- 
ants of  T hr  user  OSS  ^  126. 

III.  Irremoveability  by  estate. 

A  house  in  the  parish  of  W .  was  let  to 
J.,  and  B.^  his  wife,  for  their  joint  lives, 
and  the  life  of  the  survivor.  A,  and  B. 
were  ejected  wrongfully  from  the  house, 
but  their  furniture,  and  a  person  who 
had  lodged  with  them,  remained  in  the 
house.  Afterwards  A.  assisted  the  lessor 
to  destroy  the  lease : 

Held,  that  after  these  transactions  A. 
and  B.  continued  irremoveable  from  JF., 
though  they  had  become  actually  charge- 
able. Rex  V.  Tlie  Inhabitants  of  Mat- 
lock^ 124. 

IV.  Settlement  by  renting  a  tenement. 

1.  Under  stat.  1  J^.4.  c.  18.  no  settle- 
ment is  gained  by  occupying  the  same 
tenement  for  a  continuous  year,  the  occu- 
pation during  part  of  the  year  being  under 
one  hiring  for  a  year,  and  during  the  re- 
mainder under  another  hiring  for  a  year. 

If  W being  tenant  from  year  to  year 
to  C,  let  to  T.  from  year  to  year,  and 
W.  give  up  his  own  interest  to  C.  by 
verbal  agreement,  and  afterwards  T.  agree 
verbally  with  C.  to  become  his  tenant 
from  year  to  year,  such  last  agreement 
is  a  new  hiring  by  T.,  and  puts  an  end 
to  his  former  hiring.  Rex  v.  The  Inha- 
bitants of  Banbury  {Banbury  v.  Farn" 
borough\  136. 

2.  A  person  hiring  a  house  and  stable 
for  a  year  in  a  parish  under  different 
landlords,  at  rents  amounting  together 
to  10/.,  holding  such  house  and  stable, 
and  residing  in  the  house,  for  the  year, 
and  paying  the  whole  rent,  acquired  a 
settlement  in  such  parish,  under  the  act 
59  G.  o,  c.  50.,  though  the  house  and 
stable  were  entirely  separate  from  each 
other.  Rex  v.  The  Inhabitants  of  Gos^ 
forth^  226. 

5.  A  person  rented  two  houses  under 
one  continuous  roof,  having  distinct  outer 
doors,  and  no  internal  communication ; 
he  took  the  whole  at  one  hiring,  but 
paid  distinct  rents  for  them  of  6/.  each 
per  annum,  occupied  one  house  himself, 
and  allowed  his  son  exclusive  possession 
of  the  other : 

Held,  that  by  such  renting  and  occu- 
pation for  a  year,  he  acquired  a  settle- 
ment under  6  G.  4.  c.  57.  s.  2.  Rex  v. 
T7ie  Inhabitants  of  Iver,  228. 

4.  A 
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4.  A  settlement  was  gained  under 
6  4.  c.  57.  by  renting,  under  distinct 
hirings,  of  the  same  owner,  for  the  same 
year,  two  dwelling-houses,  (one  of  which 
the  tenant  underlet,  and  never  personally 
occupied,)  at  the  rents  of  8/.  and  51.  a 
year,  in  different  parts  of  a  parish.  Hex 
V.  The  Inhabitants  of  Wootton,  252. 

V.  Settlement  by  apprenticeship. 

1.  The  trustees  of  a  charity  established 
for  placing  out  poor  boys  of  a  parish  as 
apprentices,  bound  out  a  poor  boy  of 
the  parish,  and  paid  the  premium.  The 
parish  officers  furnished  him,  from  the 
parochial  funds,  with  a  suit  of  clothes, 
all  of  which  would  not  have  been  given 
to  him  at  that  time,  except  with  the 
prospect  of  his  being  bound ;  but  no 
stipulation  was  made  on  the  subject  by 
or  with  the  master :  Held,  that  the  supply 
of  clothes  was  not  an  expense  incurred  by 
the  parochial  funds  within  56  G.3.  c.  139. 
s.  1  l.,and  consequently  that  the  indenture 
did  not  require  the  approval  of  two  justices. 
Rex  v.  The  Inhabitants  of  Quainton^  1 35. 

2.  A  boy  bound  out  by  a  parish  as  an 
apprentice  in  husbandry,  till  he  should 
be  twenty-one  years  of  age,  served  the 
master,  first  in  husbandry,  and  afterwards 
as  a  miner.  He  then  left  his  master,  and 
went  to  live  with  his  own  father  (who 
was  a  miner),  and  worked  with  his  father 
at  the  same  mine  at  which  he  had  worked 
with  his  master.  The  master  afterwards 
agreed  with  the  father  that  the  appren- 
tice should  remain  with  the  father,  and 
the  indenture  be  given  up  on  a  subse- 
quent day,upon  the  payment  of  a  sum  of 
money.  On  the  day  appointed,  which 
was  before  the  passing  of  stat.  56  G.  5. 
c.  139.,  the  money  was  paid,  and  the  in- 
denture given  up  to  the  father.  The  son 
was  then  under  age.  He  worked  with 
the  father  as  a  miner  till  his  majority, 
when  the  indenture  was  given  up  to  him 
by  his  father.  From  his  first  coming  to 
his  father,  the  father  had  received  his 
wages,  and  maintained  him  : 

Held,  that  even  supposing  the  parties 
to  have  had  power  to  dissolve  the  appren- 
ticeship, and  to  have  intended  to  do  so, 
it  was  not  dissolved  till  the  money  was 
paid ;  and  that  a  residence  of  forty  days 
between  the  making  of  the  agreement 
and  the  payment  of  the  money,  was  a 
residence  under  the  apprenticeship,  and 
conferred  a  settlement.  Rex  v.  The  In- 
habitants of  Gwinear,  152. 

3.  Pauper  agreed  by  parol  to  go  to  W., 


a  flannel  manufacturer,  for  three  years, 
to  learn  flannel  weaving,  and  was  to  be 
paid  half  his  earnings  and  find  himself 
necessaries,  and  the  master  to  have  the 
other  half  for  teaching  him  the  art. 
Pauper  went  into  fF.'s  employ,  and  wove 
some  flannel ;  he  then  left  IV.  by  consent, 
and  went  to  jE.,  another  flannel  manu- 
facturer, told  him  of  his  former  employ- 
ment with  W.j  and  requested  E.  to  take 
him  on  the  same  terms  ;  but  E.  told  him 
that  one  year  would  be  long  enough,  if 
he  was  a  good  boy.  They  had  also  some 
conversation  as  to  what  pauper  had  learnt 
with  W.  The  sessions  further  stated, 
"  that  the  pauper  agreed  to  go  to  E.  for 
twelve  months  to  learn  weaving,  and  E. 
agreed  to  take  him,  and  teach  it,  and  give 
him  half  his  earnings ;  "  and  that  the 
pauper  went  to  jE.,  and  worked  with  him 
for  the  year,  on  the  former  terms ;  they 
also  found  that  the  pauper  could  not 
leave  or  be  turned  away  during  the  twelve 
months ;  and  they  decided,  subject  to  a 
case,  that  the  pauper  thereby  gained  a 
settlement : 

Held  (notwithstanding  the  conclusion 
drawn  by  the  sessions  as  to  the  power  of 
leaving  or  of  turning  away),  that  the  ob- 
ject of  the  pauper's  engagement  with  E. 
was  learning,  not  service,  and,  therefore, 
that  it  was  an  imperfect  contract  of  ap- 
prenticeship. Rex  V.  The  Inhabitants  of 
Newtown,  258. 

VI.  Settlement  by  hiring  and  service. 

Pauper  was  hired  as  a  shepherd  for  a 
term  rather  less  than  a  year,  ending  at 
Old  Michaelmas  1825,  when  he  was  to 
receive  5l.  lOs^  wages.  Upon,  and  for  a 
few  days  after,  Old  Michaelmas^  he  con- 
tinned' to  live  with  and  work  for  his 
master  as  before,  but  without  any  new 
agreement.  The  master  then  paid  the 
wages  to  the  pauper's  father,  who  had 
also  been  in  his  service  during  the  above- 
mentioned  term ;  and  asked  "  If  he  and 
his  sons  chose  to  go  on  with  him."  The 
father  consented.  The  wages  were  to  be 
the  same.  The  pauper  continued  in  the 
service  as  before,  till  Lady-day  1826, 
when  the  master,  being  about  to  quit 
the  farm,  paid  him  his  wages  down  to 
that  time,  and  he  went  into  the  service  of 
the  in-coming  tenant : 

Held,  that  the  hiring  after  Michaelmas 
1825  was  not  a  general  hiring,  and  that 
the  service  under  it,  connected  with  that 
of  the  preceding  year,  did  not  give  a  set- 
tlement J  and  the  Court  quashed  an  order 
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of  sessions  made  in  favour  of  such  settle- 
ment. Rex  V.  The  Inhabitants  of  Arding- 
ton,  260. 

VII.  What  is  a  supplying  of  the  poor 
within  sttxt.  5  G.  3.  c.  137.  s.  6.  Sta^ 
tute,  I.  17. 

VIII.  When  overseers  liable  for  goods 
supplied  to  the  poor.    Overseer,  2. 

XI.  Conspiracy  to  marry  paupers.  Con- 
spiracy,  1. 

POSSESSION. 

1.  To  what  extent  evidence. 

A  mortgage  was  executed  in  1815, 
from  which  time  mortgagor  occupied  the 
premises  till  1825,  when  the  defendant 
obtained  possession,  and  ejectment  was 
brought  in  less  than  twenty  years  after 
1825  :  Held,  that  the  mortgagor's  posses- 
sion from  1815,  though  a  possession  of  less 
than  twenty  years,  entitled  the  mortgagee 
to  recover  against  the  defendant,  the 
latter  having  adduced  no  admissible  evi- 
dence in  support  of  his  own  claim.  Doe 
dem.  Smith  v.  Webber,  119. 

2.  Meaning  of  the  word  in  a  will. 
Trusty  Shifting. 

3.  Apparent  possession.  See  Apparent 
Ownei'ship. 

POSSIBILITY. 
Assignment  of.    Baron  and  Feme,  2. 

POSTEA. 
When  it  may  be  altered.    Local  Court. 

POWER. 

1.  What  shall  be  execution  of. 

A.  settled  lands,  of  which  he  was  seised 
in  fee,  to  such  uses  as  he  should  appoint 
by  deed  or  will,  and,  in  default  of  ap- 
pointment, to  the  use  of  himself  for  life, 
with  remainder  over.  Afterwards  A.  de- 
vised all  his  real  estates  whatsoever  and 
wheresoever,  and  all  his  estate,  right, 
title,  and  interest  therein,  and  all  lease- 
hold premises  whatsoever,  to  which  he 
might  be  at  the  time  of  his  decease  en- 
titled, and  all  his  household  furniture, 
money,  &;c.  and  all  other  his  real  and  per- 
sonal estate  whatsoever  and  wheresoever, 
upon  certain  trusts.  At  the  time  of 
making  the  will,  and  also  at  the  time  of 
his  death,  A.  was  seised  in  fee  of  lands 
besides  those  subject  to  the  power: 


Held,  that  the  devise  was  not  a  good 
execution  of  the  power.  Davies  v. 
Williams y  588. 

2.  Limitation  of  uses  on  surrender  of 
copyhold  to  appointment.    Copyhold,  1. 

PRACTICE, 

See  Amendment ;  Arrest;  Attorney;  Bail; 
Capias  ;  Capias  ad  Satisfaciendum  ;  Cer- 
tificate  ;  Certiorari ;  Concilium ;  Con.- 
solidation  Ride ;  Costs ;  Erasure ; 
Error  ;  Execution.,  under  a  Judgment ; 
Inferior  Court ;  Order  of  Judge  ;  Order 
of  Sessions;  Outlawry ;  Particulars  of 
Demand ;  Postea  ;  Quarter  Sessions  ; 
Sequestration  ;  Sheriff ;  Trial,  New ; 
Trial,  Writ  of;  Variance  ;  Venire  dc 
novo  ;  Venue ^  change  of;  Verdict. 

PRESUMPTION. 

1.  Of  grant  of  tithe.    Tithe,  1. 

2.  Of  usury.  Usury. 

3.  Of  charge  on  benefice.  Statute^  I. 
2.  (1). 

PRIVILEGE. 

1 .  From  arrest.    Arrest.,  5. 

2.  Of  Crown,  how  far  affected  by 
statute.    Statide.,  I.  29. 

PRIVITY. 

To  party  in  action.  Evidence,  III.  1.^ 
IV.  2,  3. 

PROCESS. 

1.  Variance  between  process  and  de- 
claration.   Arrest^  1. 

2.  Variance  between  judgment  and 
process.    Arrest,  2. 

PROCLAMATIONS. 

What  shall  be  good  fine  with  pro- 
clamations. Fine. 

PROCTOR. 

Disbursements  by  attorney  for  business 
done  by  proctor.    Attorney,  2. 

PRODUCTION. 

1.  Of  deed  referred  to  in  warrant  of 
attorney,  to  negative  presumption  of 
charge  on  benefice.    Statide,  I.  2.  (l). 

2.  Of  writings  in  general.  Evidence^V. 

PRO- 
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PROMISSORY  NOTE, 

See  Bill  of  Exchange  and  Promissory 
Note. 

PURCHASE. 

See  Assignment. 

PURCHASER. 

See  Assignee  ;  Reversioner. 

QUARE  IMPEDIT. 

What  counts  can  be  added  under 
Judge's  order  without  introducing  new 
cause  of  action.    Order  of  Judge,  1. 

QUARTER  SESSIONS. 

1.  Mandamus  to  quarter  sessions,  to 
hear  appeal.    Appeal,  3. 

2.  Effect  of  sending  case  back  to. 
Case,  Special,  1. 

3.  Finding  of  facts  by  quarter  sessions 
on  a  special  case,  how  far  conclusive. 
Poor,Y.  3., VI. 

RATE. 

1.  For  Poor,    Poo7',I.    Distress,  5. 

2.  For  highway,  when  it  disqualifies 
witnesses.    Statute,  I.  16. 

RECORD. 

1.  In  an  action,  how  it  estops.  Es- 
toppel, 1. 

2.  What  is  record  of  inferior  court, 
and  whether  amendable.  Inferior  Court, 
II.  Certificate, 

3.  What  record  of  a  manor  is  evidence 
of  surrender  of  copyhold.  Evidence,\ll\. 

REGISTER  OF  SHIP, 

When  registered  owner  is  liable  for  re- 
pairs. Ship. 

RENT  ARREAR. 

What  may  be  taken  under  distress  for 
rent  arrear.    Distress,  1 . 

RENT  CHARGE. 
1 .  Who  can  grant. 

A  rent-charge  granted  for  life  by  a 


tenant  for  years,  is  not  void,  but  is  good 
as  a  chattel  interest.  Saffery  v.  El' 
good,  191. 

2.  Whose  goods  may  be  taken  under 
distress  for  rent- charge. 

The  goods  of  a  stranger  not  shewn  to 
hold  the  premises  by  title  paramount  to 
the  rent-charge  (as  by  a  prior  demise), 
may  be  distrained  for  the  arrears  of  a 
rent-charge.    Saffery  v.  Elgood,  191. 

RENTING  TENEMENT, 
See  Poor,  IV. 

REPAIR. 

1.  Agreement  to  repair,  how  affected 
by  invalidity  of  lease  as  to  duration  of 
term.    Landlord  and  Tenant,  1. 

2.  On  indictment  for  non-repair  of 
highway,  who  may  be  witnesses.  Sta" 
tute,  1. 16. 

3.  Requsites  of  indictment  for  non^ 
repair  of  highway.    Indictment,  3. 

4.  When  registered  owner  of  ship 
liable  for  repairs.  Ship. 

REPLEVIN. 
Pleading  in.    Distress^  3. 

RES  INTER  ALIOS, 

1.  When  award  is.    Arbitrator,  2. 

2.  What  legal  proceedings  are.  Evi" 
dence^  IV, 

3.  VVhat  declarations  are.  Evidence, 
II.  1,  2. 

RESCINDING. 

1.  Rescinding  contract  of  apprentice- 
ship, so  as  to  create  contract  of  hiring. 
Agreement,  6. 

2.  Effect  of  bankruptcy  in  rescinding 
contract  of  hiring.    Hiring^  3. 

RETURN, 

1.  To  certiorari,  of  proceedings  on 
forcible  entry  and  detainer.  Statute,!.  1. 

2.  To  mandamus,  whether  it  may  be 
demurred  to.    Mandamus,  4. 

REVERSAL  OF  OUTLAWRY. 
When  it  may  be.  Outlaivry. 

RE- 


REVERSIONKR. 


REVERSIONER. 

1.  At  what  time  he  may  sue  for  injury 
to  his  interest.    Canal  Act- 

2.  When  liable  for  nuisance.  Nui- 
sance y  1. 

ROAD. 

See  Highway. 

RULE  OF  COURT. 
I.  General. 

1.  M.  31  G.5.  Erasure. 

2.  Ml.  2  W.  4. 1,  s.  85.  Execution, 
under  a  Judgment,  2. 

3.  17  June,  1853.    Bail,  1. 

II.  Consolidation  rule.  [Consolidation 
Mule  in  Insurance  Causes. 

SAINT  ANDREW'S. 

1.  Diploma  of  degree  at  the  University 
of  St.  Andrew^s,  how  proved.  Evidence, 
VII. 

2.  Effect  of  degree  of  M.  D.  at  that 
University.    Slander,  1. 

SANITY. 

What  admissible  in  proof  of.  Evidence. 
VI. 

SAVINGS  BANK. 

When  the  directors  must  appoint  an 
arbitrator. 

1 .  The  directors  of  a  savings  bank  are 
not  compellable  to  appoint  an  arbitrator, 
under  stat.  9  G.  4.  e.  92.  s.45.,  for  the 
purpose  of  deciding  upon  the  claim  of 
persons  professing  to  apply  on  behalf  of 
a  body  of  depositors,  if  it  be  matter  of 
dispute  among  the  depositors,  whether 
the  applicants  be  entitled  to  represent 
the  body.  Rex  v.  Witham  Savings  Bank, 
521. 

2.  The  Court,  under  stat.  9  G.  4.  c.  92. 
s,  45.,  granted  a  mandamus,  calling  upon 
a  savings  bank  to  appoint  an  arbitrator 
to  decide  between  them  and  applicants 
in  whose  names  a  deposit  had  been  made, 
though  the  deposit  had  been  withdrawn 
by  the  person  who  made  it  for  the  appli- 
cants,  and  though  the  published  rules 
directed  that  a  duplicate  book  of  the  de- 
posits should  be  delivered  by  the  bank, 
and  be  an  authority  for  paying  over  any 
sums  to  the  person  bringing  it  to  the 

Vol.  I. 


SHIP.  973 

bank,  and  though  such  a  duplicate  was 
delivered  up  to  the  bank  when  the  depo- 
sit was  withdrawn.  Rex  v.  Cheadle 
Savings  Bank^  323. 

SEQUESTRATION. 

1.  What  sequestration  good  against 
assignees  of  insolvent  clergyman.  Statute, 
I.  27.  (2). 

2.  Whether  bishop  should  be  made 
party  to  a  rule  to  set  aside  sequestration 
issued  by  him.    Statute,  I.  27.  (2). 

SERJEANTS. 
Warrant  respecting,  122. 

SESSIONS. 
See  Quarter  Sessions,  Special  Sessions. 

SET  OFF. 

What  replication  to  plea  of  set  off 
admits.    Pleading,  Civil,  VII. 

SETTLEMENT  OF  POOR, 
Poor,  II.,  III.,  IV.,  v.,  VL 

SETTLEMENT  OF  PROPERTY. 

Effect  of  voluntary  settlement,  as  to 
admissibility  of  declarations  of  settlor. 
Evidence,  II.  2. 

SHERIFF. 

I.  Functions  of,  upon  writ  of  trial. 

1 .  As  to  certifying,  with  reference  to 
costs.    Costs,  5. 

2.  As  to  altering  the  postea;  Local 
Court. 

II.  New  trial  after  trial  before  sheriff. 
What  must  be  shewn  on  moving  for 

new  trial.    Trial,  New. 

III.  Agreement  with  sheriff  by  pur- 
chaser of  distrained  goods,  under  stat, 
56  G.  3.  c.  50.    Distress,  1. 

SHIFTING  TRUST, 
See  Trust,  Shifting. 

SHIP. 

When  registered  owner  is  liable  for 
repairs. 

A  steam  vessel  was  let  by  charterparty 
for  twelve  months,  the  registered  owners 
engaging  to  keep  the  engine  in  repair, 
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but  the  charterer  binding  hhnself  to  do 
all  other  repairs,  to  pay  all  wages,  and 
charges  of  navigating,  Sic.  and  to  indem- 
nify the  owners  against  all  debts,  costs, 
damages,  expenses,  &c.  incurred  in  re- 
spect of  the  charterparty  and  employ- 
ment of  the  vessel.  The  owners  v/ere 
to  appoint  the  engineers.  The  charterer, 
who  acted  as  captain,  had  repairs  done 
to  the  vessel  by  persons  unacquainted 
with  the  above  contract  i 

Held,  that  no  action  lay,  in  respect  of 
those  repairs,  against  the  registered 
owners,    Meev^  v,  Davis,  512, 

SIMONY, 

What  variation  in  the  description  of  a 
simoniacal  contract  shews  a  different 
cause  of  action  in  counts  added  by  a 
judge's  order.    Order  of  Judge,  j, 

SLANDER, 

1,  Proof  of  introductory  averment  as 
to  plaintiff's  character. 

Where  a  declaration  alleged  that 
plaintiff  had  been  and  was  a  physician, 
and  exercised  that  profession  in  England, 
and  on  that  account  had  been  and  was 
called  Doctor,  meaning  Doctor  of  Medi° 
cine,  and  then  stated  that  defendant  slan- 
dered plaintiff  in  his  character  of  a  phy- 
sician practising  in  England,  and  denied 
his  right  to  be  called  a  Doctor  of  Medi^ 
cine  J  Held,  that  the  plaintiff* must  prove 
that  he  was  entitled  to  practise  as  a 
physician  in  England, 

Such  proof  is  not  furnished  by  shew- 
ing the  fact  of  his  having  so  practised. 

Nor  by  shewing  that  he  has  received 
the  degree  of  Doctor  of  Medicine  at  the 
University  of  St,  Andreufs,  Collins  v, 
Carnegie^  695. 

g.  What  may  be  shewn  by  innuendo, 
A  count  in  a  declaration  for  slander, 
laid  the  words  as  follows  i— - "  You  have 
robbed  rne  of  one  shilling  tan  money;" 
and  the  innuendo  explained  the  meaning 
to  be,  that  the  plaintiff  had  fraudulently 
taken  and  applied  to  his  own  use  one 
Bhilling  received  by  him  for  the  defendant, 
being  the  produce  of  a  gale  of  some  tan 
gold  by  the  plaintiff  for,  and  as  a  servant  to, 
the  defendant;  but  the  facts  stated  in 
this  innuendo  were  not  alleged  by  any 
independent  averment  in  the  declaration  ; 
Held,  that  the  innuendo  was  bad,  as  in- 
troducing new  facts  J  and  that,  without 


the  innuendo,  the  count  did  not  charge 
words  actionable  in  themselves. 

There  were  good  counts  besides,  and 
special  damage  was  laid  at  the  end  of  the 
declaration.  Judgment  having  been  en-« 
tered  on  a  verdict  with  damages  generally, 
it  was  held  ill  on  error  brought :  and 

The  court  of  error  awarded  a  venire 
de  novo.   Day  v,  Robinson,  554, 

3,  How  special  damage  aids  defective 
counts,    Jnte,  2, 

4.  Evidence  of  special  damage. 

In  case  for  slanderous  words,  by  reason 
of  which  the  plaintiff  was  turned  out  of 
her  lodging  and  employment,  it  appeared 
that  the  defendant  complained  to  E,, 
the  mistress  of  the  house,  who  was  his 
tenant,  that  her  lodgers,  of  whom  the 
plaintiff  was  one,  behaved  improperly  at 
the  windows;  and  he  added,  that  no 
moral  person  would  like  to  have  such 
people  in  his  house.  E.  stated  in  her 
evidence,  that  she  dismissed  the  plaintiff 
in  consequence  of  the  words,  not  be« 
cause  she  believed  them,  but  because  she 
was  afraid  it  would  offend  her  landlord 
if  the  plaintifj'  remained; 

Held,  that  the  action  was  maintain^ 
able,  the  special  damage  being  the  cou" 
sequence  of  slanderous  words  used  by 
the  defendant.   Knight  v,  Gibbs,  45, 

SMUGGLING. 

What  warrant  will  support  committal 
under  stat.  5  &  4  fT.  4,  o,  53.  Statute ^ 
L  55, 

SPECIAL  CASE, 
Case,  Special, 

SPECIAL  DAMAGES, 
Damages, 

SPECIAL  SESSIONS, 

What  surveyor's  expenses  they  may 
allow,  so  as  to  take  away  certiorari. 
Statute,  L  13. 

STAMP. 

Effect  of  want  of  stamp  upon  a  written 
agreement  for  a  lease  for  years,  as  to  the 
agreements  in  the  lease.  Landlord  mi 
Tenant i  1, 

STATUTE. 


STATUTE,  I,  1,2, 
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STATUTE, 
I,  Decisions  on  particular  puMio  sta- 
tutes, 

1.  hH.6-c,9.  Proceedings  on  forcible 
entry, 

A  conviction  under  stat.  8  //.  6.  e.  9, 
set  forth  a  complaint  made  to  two  justices, 
of  an  entry  into  premises  of  the  complain- 
ant,  an  unlawful  ejectment,  and  a  forcible 
detainer  by  the  defendant;  that  the  jus- 
tices, on  personal  view,  found  the  de- 
fendant forcibly  detaining,  according  to 
the  complaint,  and  that  he  was  therefore 
convicted  by  them  of  forcible  detainer 
by  their  own  view.  The  defendant  gave 
a  written  notice  to  the  justices,  after  the 
conviction,  denying  the  force,  and  com- 
plainant's possession.  On  an  inquisition 
afterwards  had,  the  jury  found  a  seisin 
in  fee  by  the  complainant,  and  an  un* 
lawful  entry,  ejection,  and  forcible  de- 
tainer. The  justices  indorsed  upon  the 
inquisition  a  memorandum  of  having 
reseised  the  premises  and  put  the  com- 
plainant into  possession.  The  conviction, 
inquisition,  and  memorandum  having  been 
returned  by  the  justices  to  a  certiorari, 
requiring  a  return  of  the  conviction  and 
inquisition,  and  all  things  touching  the 
game,  this  Court  refused  to  grant  a  man* 
damus  to  emend  the  return  by  returning 
the  information,  and  by  returning  on  the 
face  of  the  conviction  the  evidence  given 
touching  the  entry,  and  the  facts  touch* 
ing  the  conduct  of  the  defendant  on  the 
view,  it  not  being  suggested  on  affidavit 
that  any  evidence  was  received  by  the 
magistrates  on  the  view.  The  Court 
gave  no  opinion  as  to  the  validity  of  the 
conviction.    Mex  v.  Wilson^  627. 

2.  13.  Mz.  c.  20, 

(] .)  Objection  to  charge  on  benefice, 
how  raised. 

On  a  proceeding  under  the  In^ 
terpleader  Act,  at  the  instance  of  a 
sequestrator,  to  settle  the  rights  of 
several  sequestration  creditors  of  a 
beneficed  clergyman,  a  creditor  claimed 
under  a  warrant  of  attorney,  which  ap- 
peared, by  memorandum  indorsed,  to 
be  given  by  the  clergyman  for  the 
purpose  of  securing  an  annuity  granted 
by  deed ;  Held,  that  the  creditor  need 
not  shew  the  deed,  in  order  to  prove 
that  it  was  free  from  objection  under 
gtat,  13  Eih,  Q,  go,,  the  warrant  of 
attorney  being,  on  the  face  of  it, 
regularv   Johnson  v,  Braxkr^  624, 


(2)  What  is  a  charge  on  the  benefice, 

JJ,  a  beneficed  clergyman,  gave  S.  a 
warrant  of  attorney  to  enter  up  judg- 
ment against  him  for  3600/.  The  de- 
feasance recited,  that  S,  had  agreed  to 
purchase  an  annuity  of  H.  for  1800/., 
and  that  the  annuity  was,  or  was  in* 
tended  to  be  secured  to  S.  by  indenture 
of  even  date  with  the  warrant  of  at- 
torney, charging  the  annuity  on  his 
benefice ;  and  that  H.  and  S-  had  also 
agreed  that  the  annuity  should  be 
secured  b^  warrant  of  attorney  as 
above,  which  had  been  executed.  The 
defeasance  further  declared,  that  the 
judgment  on  the  warrant  of  attorney 
was  to  be  a  collateral  security  only, 
and  that  execution  was  not  to  issue 
till  payment  should  have  been  twenty^ 
one  days  in  arrear,  in  which  case,  and 
as  often  as  it  should  so  happen,  S, 
might  immediately  obtain  sequestration 
of  the  rectory,  to  the  intent  that  be 
should  recover  the  arrears. 

The  Court  set  aside  the  warrant  of 
attorney,  as  charging  the  benefice, 
contrary  to  stat.  13  Elk.  e,  20, 

H.  gave  another  warrant  of  attorney 
to  S,  S.  reciting  an  agreement  between 
them  for  the  purchase  by  S.  S,  of  an 
annuity  for  1950/,,  such  annuity  to 
be  charged  upon  his  benefice,  and  also 
secured  by  H,^s  warrant  of  attorney, 
and  judgment  thereon,  for  3900/,  It 
then  recited  an  indenture  between  the 
parties,  charging  the  benefice  with  the 
annuity,  and  declaring  that  the  judg- 
ment was  to  be  a  security  for  the  same, 
and  that,  in  case  of  default  in  payment 
for  twentyvone  days,  it  should  be  law« 
ful  for  S.  to  issue  execution  for 
3900/,  and  costs,  in  order  that  he 
might  sequester  the  benefice,  and 
thereby  be  in  possession  in  trust  for 
better  securing  to  him  all  arrears  then 
due  on  the  annuity,  and  all  future 
payments  thereof ;  and  it  was  further 
stipulated  by  the  indenture,  that  ex^ 
ecution  was  not  to  be  sued  out  before 
default,  but  might  issue  as  often  as  the 
annuity  should  be  in  arrear.  The 
warrant  of  attorney  then  proceeded, 
in  pursuance  of  the  said  agreement, 
and  for  further  securing  the  annuity, 
to  authorise  the  attornies  to  confess 
judgment  for  3900/.  &c. 

The  Court  set  the  warrant  of  &u 
torney  aside,  SaltmarsJw  V,  Heweit^ 
and  Shine  v.  Hew^it,  sjg, 

5  B  2         3,  43  ^Iht, 
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5.  45  Eliz,  c.  6.  Who  may  certify  to 
deprive  Plaintiff  of  costs.  Costs,  5. 

4.  7  Ja.  \  .c.  5.  When  magistrates  shall 
have  double  costs. 

In  an  action  against  magistrates  for  an 
act  done  in  the  performance  of  their  duty 
as  such,  the  plaintiff  obtained  a  rule  of 
Court  to  remove  the  action  to  a  county 
different  from  that  in  which  itwasbrought; 
he  undertaking,  by  the  rule,  to  pay  the 
defendants'  costs  of  the  removal.  The 
defendants  obtained  a  verdict ;  Held,  that 
the  defendants'  costs  of  the  removal  were 
not  to  be  doubled,  under  st.  7  Jac.  1 .  c.  5., 
and  21  Jac.  1.  c.  12.  Thomas  v.  Saun- 
derSf  552. 

5.  21  Ja.  1.  c.  12.  Ante,  4. 

6.  21  Ja.  1.  c.  13.  What  defects  it 
cures.  Error,  1. 

7.  21  Ja.  1.  c.  16. 

(l.)  What  is  admitted  by  replying  the 
statute  of  limitations  to  a  plea  of  set 
off.    Pleading,  Civil,  VII. 

(2.)  What  payment  answers  a  plea 
of  this  statute. 

[l.]  A  parish  vestry  resolved  to 
borrow  money  from  H.  A^.,  who 
advanced  it,  and  took  promissory 
notes  for  the  amount,  made  by  P., 
W.,  and  F.,  who  were  churchwardens 
and  overseers,  and  who  added  to 
their  signatures  the  titles  of  their 
respective  offices.  Interest  was  paid 
on  the  notes,  from  the  parochial 
funds,  and  the  accounts  containing 
the  item  were  allowed  by  the  ves- 
try ;  and  W.,  with  other  parishioners, 
signed  the  allowance  in  one  instance. 
P.,  W.,  and  F.  resided  constantly  in 
the  parish.  To  an  action  brought 
on  the  notes,  against  P.,  W.,  and  P., 
within  six  years  from  W.'s  signature 
of  the  allowance,  (but  not  from  the 
making  of  the  note,)  the  statute  of 
limitations  was  pleaded.  The  jury 
having  found  for  the  plaintiff,  the 
Court  sustained  the  verdict.  Rew 
\.  Pettet,196. 

[2.]  A  joint  and  several  promissory 
note  was  signed  by  S.,  and  after- 
wards by  defendant,  as  surety  for  S. 
There  was  a  subscribing  witness  to 
"  S.*s  signature.  Defendant  being  sued 
(alone)  on  the  note,  pleaded  the  sta- 
tute of  limitations ;  and  at  the  trial 
it  was  proved,  to  take  the  case  out 
of  the  statute,  that  a  person  named 
S,  had  made  payments  on  the  note. 
Evidence,  but  not  that  of  the  sub 


scribing  witness,  was  offered  to  shew 
that  the  name  S.  on  the  note  was  the 
hand-writing  of  the  party  who  made 
the  payments  °. 

Held,  that  this  could  not  be 
proved  without  calling  the  subscrib- 
ing witness,  and  that  without  such 
proof  there  was  no  prima  facie  case 
in  answer  to  the  plea.  Wi/lde  v. 
Porter,  742. 

8.  29  Car.  2.  €.  3. 

(l.)  What  sufficient  statement  of 
consideration  for  promise  to  pay  debt 
of  another.  Guarantee,  1. 

(2.)  When  a  lease  for  a  number 
of  years  is  void,  as  to  duration  of 
term,  for  want  of  writing,  how  the  sti- 
pulations in  the  lease  are  affected. 
Landlord  and  Tenant,  1 . 

9.  8  Ami.  c.  4.  Payment  to  landlord  on 
distraining.  Distress,  1. 

10.  9  Ann.  c.  20.  Demurrer  to  return  to 
mandamus.  Mandamus,  4. 

11.  2  G.  2.  c,  23.  Costs  on  taxation  of 
attorney's  bill. 

(1.)  A  defendant,  who,  upon  com- 
promising a  suit,  has  undertaken  to 
pay  the  plaintiff's  costs  as  between  at- 
torney and  client,  is  entitled  to  the 
costs  of  taxing  the  attorney's  bill, 
under  stat.  2  G.  2.  c.  23.  s.  23.,  if  upon 
such  taxation,  had  under  the  plaintiff's 
authority,  more  than  one-sixth  has 
been  deducted.  Sadler  v.  Palfrey- 
man,  717. 

(2.)  If,  on  a  taxation  of  an  attorney's 
bill,  as  between  attorney  and  client, 
the  Master  strike  off  a  part  of  the 
charges,  on  the  ground  that  the  client 
is  not  the  person  liable  for  such  part, 
the  sum  upon  which  the  sixth  is  to 
be  calculated,  under  stat.  2  G.  2.  c.  23, 
s.  23.,  is  the  original  bill  reduced  by 
the  part  so  disallowed;  and  the  dis- 
allowance of  such  part  is  not  a  reduc- 
tion upon  taxation  within  that  clause. 

Costs  in  a  suit  were  taxed  as  be- 
tween party  and  party,  and  the  residue, 
after  taxation,  paid  to  the  attorney  of 
the  successful  party.  The  attorney 
afterwards  delivered  his  bills  to  his 
client,  under  an  order  of  Court  for 
such  delivery,  and  for  a  general  re- 
ference of  the  bills  for  taxation.  They 
included,  among  other  matters,  the 
above  costs  as  reduced,  for  which  the 
attorney  gave  credit :  Held,  that  he 
was  entitled  to  insert  the  reduced,  and 
not  the  original  amount  of  costs,  and 

that. 
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that,  on  taxation  of  the  bills,  the  client 
could  not  add  the  sum  formerly  de- 
ducted from  these  costs  to  the  sum 
taxed  off  from  the  general  amount  of 
the  bills,  in  order  to  make  the  whole 
deduction  exceed  one  sixth  of  such 
amount. 

Although  the  statute  2  G.  2.  c.  25. 
s.  23.,  directs  that  where  an  attorney's 
bill  on  taxation  has  been  reduced  by 
less  than  a  sixths  the  Court  "  in  their 
discretion,"  shall  charge  the  attorney 
or  client  with  the  costs  of  taxation ; 
the  proper  course  in  such  cases  is, 
that  the  client  be  charged  with  the 
costs :  Held  per  Taunton  and  Wil- 
liams Js.,  LittlcdaleJ.  dubitante.  Mills 
V.  Revett,  856. 

12.  22  G.  2.  C.46.  When  attorney  will 
be  struck  off  roll,  under  sect.  11.  At- 
torney,  5. 

13.  \5  G.5.  c.  78.  What  expenses 
Special  Sessions  may  allow,  so  that  cer- 
tiorari shall  be  taken  away. 

Two  surveyors  of  the  highways  in- 
cluded in  their  accounts  certain  expenses 
incurred  in  supporting  the  appointment 
of  one  of  themselves,  as  surveyor  for  a 
previous  year,  against  an  appeal  to  the 
quarter  sessions ;  which  appeal  was  dis- 
charged; and  the  expenses  in  opposing  a 
rule  for  a  certiorari  to  remove  into  the 
Court  of  King's  Bench  their  accounts,  as 
surveyors,  for  a  previous  year,  which 
rule  was  discharged. 

These  expenses  had  not  been  agreed  to 
by  the  inhabitants,  nor  allowed  by  a  jus- 
tice, before  they  were  charged  in  the 
accounts.  The  accounts  being  submitted 
to  a  meeting  of  the  inhabitants,  the  items 
referring  to  these  expenses  were  objected 
to.  The  accounts  were  duly  taken  to  a 
single  justice,  who  postponed  the  allow- 
ance to  the  special  sessions,  at  which  the 
accounts  were  allowed.  The  items  were 
objected  to  both  before  the  single  justice 
and  at  the  special  sessions :  Held,  that 
the  special  sessions  had  jurisdiction,  un- 
der Stat.  13  G.  3.  c.  78.  s.  48.,  to  allow 
the  accounts;  and  that,  therefore,  by 
the  eighty-first  section  of  the  same  sta- 
tute, the  order  of  allowance  could  not 
be  removed  by  certiorari.  Rex  v.  Fow- 
ler, 836. 

14.  45  6r.  3,  c.  92.  Subpoena  under  5. 3. 
In  the  statute  45  G.  3.  c.  92.  s.  3., 

for  enforcing  the  appearance  of  persons 
served  with  subpoena  in  one  part  of  the 
United  Kingdom,  to  give  evidence  in 
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another,  the  parts  "  signified  are  Eng' 
land,  Scotland,  and  Ireland. 

Where  a  person  has  been  served  with 
a  subpoena,  not  issued  from  the  Crown- 
office,  to  appear  and  give  evidence  at 
quarter  sessions,  and  makes  default,  the 
Court  of  King's  Bench  cannot  attach  him 
for  contempt,  either  by  its  general  au- 
thority, of  by  virtue  of  the  above  statute. 
The  King  v.  Brownell,  598. 

15.  48  G.  3.  c.  123.  Who  will  be  dis- 
charged under* 

The  statute  48  G^.  3.  c.  123.  for  the 
discharge  of  persons  in  execution  upon 
any  judgment  for  any  debt  or  damages 
not  exceeding  20/.,  applies  to  persons  inf 
execution  for  damages  in  actions  of  as- 
sault.   Winter  v.  Elliott,  24. 

16.  54  G.  3.  c.  170.  When  inhabitants 
may  be  witnesses. 

The  rated  inhabitants  of  a  district  in^ 
dieted  for  non^repair  of  a  highway,  are 
not  rendered  competent  witnesses  for  the 
defence  by  stat.  54  G.  3.  c.  170.  s.  9. 
The  King  v.  The  Inhabitants  of  Bishop 
Auckland,  744. 

17.  55  G.  3.  c.  137.  What  is  within  ^.  6. 
The  statute  55  G.5.  c.  157.  s.  6.  which 

prohibits  any  churchwarden,  overseer,  &c, 
from  "  supplying,  for  his  own  profit,  any 
goods,  materials,  or  provisions  for  the 
use  of  any  workhouse  or  otherwise  for 
the  support  and  maintenance  of  the  poor 
in  any  parish,  &c.  for  which  he  shall  be 
appointed,"  does  not  extend  to  a  person 
doing  work  on  the  workhouse,  and  sup- 
plying materials  incidentally  to  such  work 5 
as  a  painter  and  glazier  who  mends  the 
windows  of  the  workhouse,  providing 
paint,  glass,  and  lead.  Barber  v.  Waite, 
514. 

18.  56  G.  3.  c.  50.  Execution  on  farm. 
Dist7^ess^  1. 

19.  56  G.3.  c.  139.  What  is  expense 
incurred  by  parochial  funds,  under  s,lt. 
Poor,  V.  1. 

20.  58  G.  3.  c.  69.  Regulation  of  vestry 
under. 

A  local  act  passed  before  the  statute 
58  G.3.  C.  69.,  for  the  regulation  of  pa- 
rish vestries,  created  the  office  of  guar- 
dians of  the  poor  for  a  particular  parish, 
and  enacted,  that  vacancies  should  be 
annually  filled  up  by  the  rated  inhabitants 
assembled  in  the  vestry  room,  who  should 
elect  persons  in  the  room  of  those  going 
out :  Held,  that  after  the  passing  of  stat. 
58  G.  3.  c.  69.  the  inhabitants  must  be 
allowed  in  such  election  the  number  <5f 
3  S  5  votes 
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votes  in  proportion  to  tiieir  respective 
assessments,  defined  in  the  latter  act ;  for 
that  the  local  act  did  not  give  this  vestry 
such  a  peculiar  constitution  as  to  bring  it 
^vithin  sect.  8.  of  58  G.  5.  c.  69.,  which 
preserves  to  vestries  holden  under  any 
special  act,  the  powers  and  rights  of 
voting  which  they  previously  enjoyed. 
Mex  v.  The  Churchwardens  of  SL  James, 
Cierkenwell,  317. 

21.  59  G.  5.  c.  50.  Settlement  by 
renting  a  tenement.    Poor,  IV.  2. 

22.  S  G.  4.  c,  2,5.  What  defects  in 
conviction  *.  3.  cures.    Pqst,  36. 

25,  4  G^.  4,  c.  64.  Power  and  proceed- 
ings of  justices  under  the  act. 

(1.)  Held  by  the  Court  of  King's 
Bench  {Parke  J.  dubitante),  and  the 
judgment  affirmed  on  error  in  the 
Exchequer  Chamber,  that  Under  stat. 
4  G.  4.  c.  64.  the  justices  of  a  town  and 
county  of  a  town,  mentioned  in  schedule 
A.  to  that  act,  might  rate  the  inhabit- 
ants  for  rebuilding  the  gaol  of  such 
town  and  county  on  a  new  site : 

Although  by  a  local  act,  which  had 
been  carried  into  effect,  it  had  been 
enacted  that  ground  should  be  pur- 
chased, and  conveyed  to  the  corpor- 
ation  of  the  said  town,  and  that  the 
justices  for  the  town  and  county  should 
cause  a  new  gaol  to  be  built  thereon ; 
that  a  limited  sum  should  be  raised  by 
assessment  on  the  town  and  county, 
for  the  purposes  of  the  act  respecting 
Buch  gaol,  the  surplus  to  be  repaid 
proportionally  to  the  parties  assessed  ; 
and  that  such  gaol,  when  finished, 
should  be  a  public  gaol  for  the  town 
and  county,  and  should  from  time  to 
time  be  maintained,  supported,  and 
repaired  by  the  corporation; 

The  sixty-eighth  section  of  4G.4. 
c.  64.  enacts,  that  the  justices  in  ses- 
sions may  raise  money  on  the  counties, 
towns,  &;c.  to  which  the  act  extends, 
for  defraying  the  expenses  of  the  mat* 
ters  and  things  therein-^before  directed 
to  be  done  respecting  gaols,  &c.,  in  the 
same  manner  as  rates  applicable  to  the 
building,  repairing,  or  maintenance  of 
such  prisons  respectively  are  now  di» 
rected  to  be  raised  by  law : 

Held  by  the  Court  of  Error,  that 
this  applies  only  to  the  mode  of  raising 
such  rates,  and  not  to  the  persons  on 
whom  they  are  to  be  laid. 

Held  by  both  Courts,  that  the  power 
of  the  justices  to  rate  as  above  is  not 
limited  by  stat.  5  G.  4.  c.  85.  I5i 
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Held  by  the  Court  of  King^s  Bench, 
on  the  construction  of  4  G.  4.  c.  64. 
BSi,  45»  50.,  that  when  a  presentment 
has  been  made  as  to  the  propriety  of 
removing  the  site  of  a  gaol,  and  the 
justices  in  session  have  taken  such  pre« 
sentment  into  consideration,  giving  the 
notices  required  by  sect.  45.,  and  have 
resolved  that  the  site  ought  to  be 
changed,  such  justices  may  at  their 
next  session  confirm  the  resolution} 
and  contract  for  building  the  new  gaol, 
without  having  given  fresh  notices. 
Thompson  V.  RaiJceSy  863. 

(2.)  Same  decision  (in  K.  B.)  as  in 
the  case  above,  on  the  power  of  the 
justices  to  make  the  rate. 

Held  that,  under  4  G.  4.  s.  68*, 
which  empowers  justices  to  raise  money 
for  the  purposes  of  the  act,  as  to 
gaolsj  in  the  same  manner  as  rates 
applicable  to  the  building,  repairing^ 
or  maintenance  of  sudh  prisons  re- 
spectively are  now  directed  to  be 
raised,  the  justices  of  a  town  and  county 
might  have  power  to  raise  money  on 
the  inhabitants  in  general  for  the  pur- 
pose of  building  a  gaol,  though  other 
persons  might  have  been  liable  at  the 
time  of  passing  the  act,  and  might  con- 
tinue liable,  to  the  expense  of  repairing 
and  maintaining  such  gaol.  Rex  v.  The 
J ustices  of  Kingston-upon-Hully  880. 

24.  5  G,4.  How  far  15.  limits 
powers  given  to  justices  under  stat.  4  G.4, 
C.64.  anth,  23.  (l),  (2). 

25.  6  G.  4.c>  16. 

(1.)  Apparent  ownership  by  bank* 
rupt,  under  5»  72.  Bankrupt,  \h 

(2.)  What  contract  is  protected  by 
^f.  81*    Bankrupt^  H.  4. 

26.  6  G.  4.  c.  57.  Settlement  by  renting 
a  tenement.  Poor,  IV.  3,4i 

27.  7  G.  4.C.  57. 

(1.)  Apparent  ownership  by  insolvent 
debtor. 

Under  the  thirtieth  section  of  the 
Insolvent  Debtors*  Act  (7  G.  4.  c*  57.) 
a  debt  due  to  the  insolvent  will  pass  td 
the  provisional  assignee,  although  it  has 
been  assigned  to  a  third  party  before 
the  insolvent's  imprisonment,  if  notice 
of  such  assignment  was  not  given 
to  the  debtor  before  such  imprison- 
ment. 

A  plea  in  assumpsit  alleged,  that 
the  debt  sued  upon  had  vested  in  the 
provisional  assignee,  the  plaintiff  having 
become  insolvent,  and  having  executed 
an  assignment  under  the  act.  The  re- 
plication 
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plication  alleged  an  assignment  to  a 
third  party  before  the  imprisoniijent, 
for  good  consideration ; 

Held,  on  general  demurrer,  that  the 
replication  was  bad,  for  not  alleging 
that  the  debtor  had  notice  of  such 
assignment.    Buck  v.  Lee,  804. 

(2.)  Rights  of  assignees  over  parson's 
benefice. 

The  assignees  of  an  insolvent  clergy- 
man do  not  acquire  any  right  to  his 
benefice,  or  the  income  of  itj  by  the 
assignment,  nor  until  they  have  ob* 
tained  a  sequestration,  as  directed  by 
'7  G.  4,  c,  57.  s.  28.,  after  adjudication 
by  the  Insolvent  Debtors'  Court  on 
such  insolvent's  petition.  An  indivi* 
dual  judgment  creditor  may  sequester 
the  benefice  for  his  own  debt,  notwith- 
standing the  assignment  to  the  provi- 
sional assignee;  and  the  assignees,  after 
adjudication,  are  not  entitled  to  set 
aside  the  sequestration  of  such  cre- 
ditor, or  to  claim  precedence  over  it 
for  a  sequestration  issued  by  them  pur- 
suant to  the  act. 

Sect.  34.  of  the  Insolvent  Debtors' 
Act,  7  G.  4.  c.  57.  enacts,  that  where 
a  prisoner  who  applies  for  his  dis- 
charge under  that  act  shall  have  exe- 
cuted any  warrant  of  attorney  to  confess 
Judgment,  no  creditor  obtaining  judg- 
ment thereupon  shall,  after  the  impri'- 
sonment  of  the  debtor,  avail  himself  of 
any  execution  issued  or  to  be  issued 
on  such  judgment,  by  seizure  and  sale, 
or  by  sale,  of  his  property  : 

Held,  that  the  sequestration  of  an 
ecclesiastical  benefice  is  not  an  exe- 
cution within  this  clause* 

When  the  Court  is  moved  to  set 
aside  the  sequestration  of  a  benefice, 
issued  by  the  bishop,  Qucere^  Whether 
the  bishop  must  be  made  a  party  to 
the  rule,  Bishop  v.-  Hatch,  and  Chuter 
V.  Hatch,  171. 

(.5.)  What  judgment  void  under 
section  32, 

Senible,  that  to  make  a  judgment 
Void  as  being  voluntary  under  the 
thirty-second  section  of  the  Insolvent 
Act  (7  G.  4.  c.  51.),  there  must  be 
collusion  between  the  party  suffering 
it  and  the  creditor  recovering  it,  for 
the  purpose  of  giving  the  latter  a  pre- 
ference : 

At  any  rate  the  mere  circumstance 
of  the  judgment  being  suffered  by  de- 
fault, does  not  make  it  void  under  that 
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section,  if  there  be  a  bon&  fide  ddbt* 

Thorpe  v.  Eyre,  926. 

(4.)  What  is  an  execution  under 
section  34.    Ant^,  2. 

(5.)  Whether  outlav/ry  reversible 
upon  discharge  of  outlaw  under  the 
act.  Outlavjry. 

28.  9  G.  4.  c.  92.  When  directors  of 
Savings  Bank  must  appoint  arbitrator* 
Savings  Bank^ 

29.  1 1  4.  &  1  W^.  4.  c.  70.  To  what 
writs  of  error  section  8.  applies. 

The  statute  1 1  4  &  l  W^.  4.  c.  70. 
s.  8.  for  the  return  before  ten  judges  in 
the  Exchequer  Chamber  of  writs  of  error 
upon  judgments  given  in  the  King's  Bench, 
Common  Pleas,  and  Exchequer,  extends 
to  a  judgment  given  for  the  Crown  on 
an  indictment  in  the  King's  Bench.  Rex 
v.  Wright,  434»- 

30.  1  \V.  4.  c.  18.  Settlement  by  rent- 
ing tenement.    Poor,  IV.  1. 

31.  1  &  2  jr.  4.  c.  60.  Election  of 
vestrymen  and  auditors. 

(l.)  When  the  act  for  the  better  re^ 
gulation  of  vestries,  1  &  2  W.  4.  c.  60. 
has  been  adopted  in  a  parish,  there 
must  be  elected,  at  each  of  the  first 
three  annual  elections,  one  third  of  the 
whole  number  of  which  the  vestry 
chosen  under  the  act  is  ultimately  to 
consist ;  and  there  must  be  deducted, 
by  lot,  from  the  original  vestry,  at  the 
first  election,  one  third  of  the  number 
of  vestrymen  then  existing  (whatever 
the  full  regular  number  of  the  original 
vestry  would  be);  at  the  second  elec« 
tion,  half  the  number  of  the  original 
vestrymen  then  existing ;  at  the  third 
election,  all  the  remaining  original  ves- 
trymen. 

(2.)  A  parish  adopting  the  act  had 
previously  been  divided  into  four  dis- 
tricts, for  the  more  conveniently  col* 
lecting  the  rates,  and  this  division  had 
been  adopted  for  taking  the  poll  in  the 
election  oi  members  of  parliament ;  a 
small  part  also  of  the  parish  was  an- 
nexed to  a  part  of  an  adjoining  parish, 
and  separated  from  the  original  parish, 
for  ecclesiastical  purposes : 

Held,  that  the  election  of  vestrymen 
and  auditors  might  be  made  in  one 
place  of  the  parish  only. 

(3.)  If  a  parish  adopting  the  act  be 
within  the  metropolitan  police  district 
or  the  city  of  London,  or  contain 
more  than  5000  resident  householders, 
the  qualification  for  vestrymen  is,  that 
S  4  they 
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they  should  be  resident  householders, 
and  should  also  be  rated  to  the  poor 
rate  of  the  parish  on  an  annual  rental  of 
not  less  than  4ol. ;  but  the  rental  may 
be  made  up  of  tenements  separately 
held,  and  not  in  the  occupation  of  the 
vestrymen. 

(4.)  The  qualification  must  be  perfect 
at  the  time  of  election,  but,  if  unquali- 
fied persons  be  elected,  this  does  not 
avoid  the  election  of  qualified  vestry- 
men or  auditors  elected  at  the  same 
time. 

(5.)  A  parish  which  adopted  the  act, 
had  previously  been  governed  by  a 
vestry  estabhshed  by  a  local  act,  which 
defined  the  qualification  of  a  vestryman, 
and  prescribed  an  oath  to  be  taken 
before  any  vestryman  should  be  capable 
of  acting  in  the  execution  of  that  local 
act ;  by  the  oath,  the  person  swore  to 
execute  the  powers  reposed  in  pursu- 
ance of  the  same,  and  that  he  was  pos- 
sessed of  the  qualification  prescribed 
thereby,  which  was  different  from  that 
required  by  1  &  2  W.  4.  c.  60, : 

Held,  that  this  oath  was  not  to  be 
taken  by  the  vestrymen  elected  under 
the  latter  act.  The  King  v.  The 
Churchwardens  of  St.  Pancras^  80. 

32.  2  W.  4.  c  39. 

(l.)  Consequences  of  variance  of  de- 
claration from  capias.    Arrest^  1. 

(2.)  Of  variance  between  capias  and 
copy-    Arrest,  3. 

33.  3  &c4W.  4.  c.  1 5.  Who  is  assignee 
of  copyright. 

A  person  to  whom  the  copyright  of  a 
dramatic  piece  has  been  assigned,  pre- 
viously to,  and  within  ten  years  of,  the 
passing  of  stat.  3  8c  4  W.  4.  c.  15.  (1 0th 
June  1833),  is  an  assignee  within  that 
clause  of  the  act  which  gives  to  the 
author's  assignee,  in  the  case  of  a  dra- 
matic work  published  within  ten  years, 
the  sole  liberty  of  representing  it.  Cim- 
berland  v.  Planche^  580. 
54.  3  &  4  W.  4.  c.  42. 

(1.)  Amendment  at  Nisi  Prius. 
[h]  Amendment^  K 
[2.]  Ejectment,  2, 
(2.)  Power  of  judge  ofinferior  court, 
upon  writ  of  trial  under  s.  17.,  to 
certify  against  plaintiff  s  costs.  Costs^  5. 
(3.)  Liability  of  executors  to  costs. 
Under  3  &  4  W.  4.  c.  42,  5.  31.,  ex- 
ecutors are  Uable  to  costs  in  actions 
commenced  before  the  statute  came 
into  operation,  and  tried  afterwards : 
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Held,  Littledale  J,  dissentiente.  Free^ 
man  v.  Moyes^  338. 

(4.)  \Vhat  must  be  shewn  on  moviiJg 
for  new  trial  after  trial  under  s.  17. 
Trial y  New,  1,2. 

(5.)  Interest  on  writs  of  error. 

The  enactment  of  3  &  4  W.4.  c.  42. 
s.  30*,  that  if  any  person  "  shall  sue 
out  any  writ  of  error,"  &c.,  as  there 
mentioned,  and  judgment  shall  be  given 
for  the  defendant  in  error,  the  court 
of  error  shall  allow  interest  for  such 
time  as  execution  has  been  delayed  by 
such  writ,  applies  only  where  the  writ 
has  been  sued  out  since  the  passing 
of  the  act.    Burn  v.  Carvalho.,  895. 

35.  3  &  4  W.  4.  c.  S3.  What  a  good 
committal. 

A  party  convicted  in  a  penalty  under 
an  act  against  smuggling  (3  &  4  W.  4. 
c.  53.),  was  committed  to  gaol  by  war- 
rant of  the  convicting  justices,  till  he 
should  pay  the  forfeiture.  The  act 
(sect.  90.)  empowers  justices  to  amend 
any  such  conviction  or  warrant  of  com* 
mitment,  whether  before  or  after  con- 
viction. Four  days  after  the  committal, 
the  warrant  (which  was  defective  in  point 
of  law)  was  withdrawn  fi'om  the  gaoler's 
possession,  and  another  substituted ;  it 
did  not  appear  by  whom.  The  second 
warrant  was  of  the  same  date,  and  signed 
and  sealed  by  the  same  justices  as  the 
first,  and  did  not  materially  vary  from  it, 
except  that  in  the  recital  of  the  con- 
viction certain  cordage  was  said  to  be 
adapted  for  "  slinging"  casks,  instead  of 
"  slinging  or  sinking  and  the  name  of 
the  place  at  which  the  party  was  said  to 
have  been  detained  for  his  offence,  was 
altered.  The  above  facts,  and  copies  of 
the  warrants,  being  returned  on  cer- 
tiorari and  habeas  corpus : 

Held,  that  the  court  could  not  pre- 
sume, either  from  the  facts  returned,  or 
from  the  warrants,  that  the  second  war-^ 
rant  was  substituted  by  the  justices  as 
an  amendment  of  the  first,  in  pursuance 
of  the  authority  given  them  by  the  act. 
The  prisoner  was  discharged.  In  the 
matter  of  Elmy  and  Sawyer,  843. 

36.  3  &  4  W.  4.  c.  55.  Conviction 
under. 

A  conviction  under  stat.  3  &  4  W.  4. 
c.  55.  s.  27.  stated  that  the  defendant 
refused  to  deliver  up  a  certificate  of  re- 
gistry to  his  Majesty* s  officers  of  customs  : 
Held,  that  this  was  bad,  as  not  bringing 
the  offence  within  the  words  of  the 

section^ 
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section,  "  shall  refuse  to  deliver  up  to 
the  proper  officers  of  his  Majesty's 
customs." 

The  conviction  did  not  state  for  what 
purpose  the  certificate  was  required: 
Held,  per  Lord  Denman  C.  J.  and  Wil- 
liams J.,  that  this  omission  also  made  the 
conviction  bad,  as  not  satisfying  the 
words  of  the  same  section,  "  to  deliver 
lip  for  the  purpose  of  such  ship  or  ves- 
sel, as  occasion  shall  require." 

Held  also,  that  these  were  defects  in 
substance,  and  not  cured  by  the  general 
act,  3  G.  4.  c.  23.  s.  3.  Rex  v.  Walsh, 
481. 

II.  Decisions  on  particular  local  and 
personal  statutes. 

1.  Canal  Acts.    See  Canal  Act. 

2.  Certiorari,  when  taken  away  by 
Local  Act.    Certiorari,  11.  2. 

3.  Costs  of  proceedings  to  assess  com- 
pensation.   Costs,  3. 

4.  Httngerford  Market  Act. 

(1.)  How  it  affects  the  Building  Act. 

By  the  act  (11  6^.4.  c.  70.)  estab- 
lishing the  Hungerford  Market  Com- 
pany, they  are  authorised  to  pull  down 
certain  messuages  or  buildings,  and 
erect  others  on  the  site,  making  com- 
pensation (to  be  assessed,  if  necessary, 
by  a  jury)  to  the  owners  of  any  pre- 
mises which  may  be  damaged  by  the 
taking  down  of  sudh  messuages  or 
buildings.  The  act  also  provides,  that, 
for  preserving  uniformity  in  the  build- 
ings to  be  erected,  the  same  shall  not 
be  subject  to  the  provisions  of  the 
Building  Act,  14  G^.  3,  dlS.,  nor  shall 
such  provisions  be  enforced  with  respect 
to  the  same. 

The  company  having  bought  pre- 
mises, No.  22. j  under  the  authority 
.  and  for  the  purposes  of  the  local  act, 
gave  notice  to  the  tenant  of  the  ad- 
joining house.  No.  25.,  pursuant  to  the 
Building  Act,  that  the  party  wall  be- 
tween the  two  houses  was  apprehended 
to  be  unsafe,  and  that  the  owner  or 
occupier  of  No.  23.  was  required  to 
appoint  surveyors  to  meet  those  of 
the  company  on  a  day  named,  and 
certify  its  condition.  They  had  after- 
wards leave,  from  an  agent  of  the 
tenant,  to  make  the  survey  earlier 
than  the  time  fixed  by  the  notice. 
Upon  such  survey,  the  wall  was  con- 
demned ;  and  before  the  time  first 
named  for  the  survey,  the  company, 
having  served  the  tenant  of  No.  23. 


with  the  surveyors'  certificate,  accord- 
ing to  the  Building  Act,  began  to  pull 
down  the  wall,  which  was  then  rebuilt, 
and  the  landlord  of  No.  23.  paid  half  the 
expense,  according  to  the  Building  Act. 
They  also  pulled  down  and  rebuilt  the 
whole  of  No,  22.  The  tenant  claimed 
compensation,  under  the  local  act,  for 
losses  sustained  (in  business  and  other- 
wise) in  consequence  of  the  above  pro- 
ceedings :  the  only  material  damage, 
however,  appearing  to  have  resulted 
from  the  taking  down  of  the  party  wall : 
Held,  that  the  clause  excluding  the 
operation  of  the  Building  Act  did  not 
apply  to  party  walls  between  the  com- 
pany's houses  and  those  of  other  per- 
sons. 

Held,  also,  upon  the  facts  of  the 
case,  that  the  pulling  down  of  the  party 
wall  was  a  proceeding  not  under  the 
authority  of  the  local  act,  but  under 
the  Building  Act,  although  the  parties 
had  waived  the  notice  given  under  the 
latter  act,  with  respect  to  the  time 
of  survey.  Rex  v.  The  Hungerford 
Market  Company  (Ex  parte  Yeates), 
668. 

(2.)  What  done  in  execution  of  the 
act. 

The  statute  llG.A.  c.  70.  gave  to 
the  Hungerford  Market  Company 
general  powers  to  purchase  and  hold 
lands;  and  also  a  power  to  purchase 
certain  specified  lands  and  houses,  at  a 
price  to  be  assessed,  if  necessary,  by  a 
jury ;  the  costs  of  the  assessment  to  be 
borne  by  the  company,  if  a  higher 
price  was  assessed  than  they  ofTered, 
but  otherwise  by  both  parties  equally. 
The  company  were  empowered  to  erect 
a  market-house,  and  other  convenient 
buildings,  &c.  for  a  market,  and  were 
directed  to  make  a  certain  avenue.  If 
any  injury  should  be  done  to  any  mes- 
suages, &c.  by  the  taking  down  of  any 
buildings  for  the  purposes  of  or  in  the 
execution  of  the  act,  compensation  was 
to  be  assessed  in  the  manner  before 
provided  for  ascertaining  the  value  of 
lands,  &:c.  to  be  purchased.  No  action 
was  to  be  brought  for  any  thing  done 
in  pursuance  of  the  act,  or  of  the 
powers  given  by  it,  without  twenty- 
eight  days*  notice,  nor  six  calendar 
months  after  the  cause  accruing: 

Held,  that  injury  done  to  a  house 
not  specified  in  the  act^  by  taking  down 
an  adjoining  house,  which  also  was  not 
specified;, 
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specified,  but  had  been  purchased  by 
the  company,  and  which  was  taken 
down  to  make  the  avenue,  was  not  an 
injury  for  which  a  jury  could  be  sum- 
moned to  make  compensation  under 
the  act  \  and  that  taking  down  the 
party  wall  between  the  two  houses  was 
not  such  an  injury. 

Qu(Si'e,  Whether  the  clause  as  to 
the  notice  and  limitation  of  action 
would  have  been  applicable,  if  the 
owner  of  the  house  injured  had 
brought  an  action  ?  Me.v  v.  The  Hun- 
gerford  Market  Company.  (Ex  parte 
Eyre),  676. 

And  see  ante  (1). 

5.  Inclosure  Act. 

(1).  When  appeal  against  award  to 
be  made.    Appeal^  1. 

(2.)  What  notice  of  award  to  be 
given  by  Commissioner.    Notice,  3. 

6.  Local  Court,  what  is  a  debt  within 
Jurisdiction  of.   Local  Court. 

7.  Turnpike  Act,  how  construed. 

A  local  turnpike  act  imposed  tolls  for 
every  horse  drawing  any  coach,  and  other 
tolls  upon  every  horse  not  drawing;  it 
provided^  generally,  that  if  the  tolls  had 
in  any  one  day  been  paid  for  the  passing 
of  any  horse,  such  horse  should  on  that 
day  be  permitted  to  repass  once  toll  free ; 
but  enacted  that  the  tolls  for  horses 
drawing  any  stage  coach  should  be  pay- 
able every  time  of  passing*  The  trustees 
let  the  tolls,  with  power  to  collect  them 
according  to  the  act,  and  subject  to  such 
rules  and  restrictions  as  should  be  made 
by  the  trustees ;  and  the  lessee  conve- 
nanted  with  the  trustees,  to  permit  the 
owners  of  stage-coaches,  waggons,  &c.  to 
pass  in  the  following  manner  j  viz.,  horses 
drawing  any  such  carriage,  as  therein- 
before mentioned,  to  be  respectively  al- 
lowed to  pass  along  the  road  on  payment 
of  full  toll  going,  and  quarter  toll  re- 
turning, at  any  time  during  the  same  day. 

Horses  passed  through  a  gate,  drawing 
a  stage-coach,  and  full  toll  was  paid  for 
them  I  they  returned  the  same  day,  draw- 
ing another  stage-coach,  and  the  lessee 
exacted  full  toll  X 

Held,  that  the  lessee  ought,  by  his 
covenant,  to  have  demanded  quarter-toll 
only.    Fentonv.  Swallow .,7 25. 

8.  Vestry  Act,  how  considered  with 
reference  to  58  G.5>  69.  s.8.  Anth, 
L  20. 

III.  What  shall  be  Said  to  be  done  in 
pursuance  of  statute* 


1.  Canal  Act. 

2.  Ant^,  II.  4. 

IV.  Of  what  year  a  statute  shall  b@ 
entitled. 

A  statute  passed  in  a  session  of  par« 
liament  begun  in  the  second,  and  con» 
tinned  in  the  third  year  of  a  king's  reign, 
must  not  be  pleaded  as  passed  in  the 
second  and  third  years  of  the  reign  *  al- 
though such  act  be  recited  in  a  later  sta- 
tute  as  "passed  in  the  second  and  third 
years,'*  8>cc, 

On  indictment  for  conspiracy,  laying 
in  the  inducement  that  the  defendants 
knew  the  party  conspired  against  to  bear 
a  certain  character,  and  to  be  liable  in 
that  character  to  the  operation  of  an  act 
passed  in  the  second  and  third  years,  &c« 
adding  the  title  of  the  act  correctly,  the 
judgment  was  arrested  for  such  misre- 
citah 

And  this,  although  there  was  a  general 
count  (to  which  the  objection  did  not 
apply,)  stating  merely  that  the  defendants 
conspired  "  by  false,  artful,  and  subtle 
stratagems  and  contrivances,  as  much  as 
in  them  lay,  to  injure,  oppress,  aggrieve, 
and  impoverish*'  the  prosecutors*  RexY^ 
Biers,  327. 

.V.  What  statutes  bind  the  King,  Ante^ 
I.  29. 

VI.  When  a  statute  is  retrospective* 
Ante,  1.34,  (3),  (5). 

SUBPCENA. 

1.  What  subpoena  is  within  stat.  45G,§> 
a.  92.  s.  5,    Statute,  L  14* 

2.  What  subpoena  it  is  a  contempt  of 
the  Court  of  K.  B.  to  disobey.  Statute^ 
1.  14. 

3.  Whether  witness  producing  docu- 
ments under  subpoena  duces  tecum,  must 
be  sworn.    Evidence^  V.  1. 

SURETY, 

1.  Whether  surety  and  principal  Were 
several  or  joint  contractors.  Agi^eement.,!, 

2*  Interpretation  of  surety's  under* 
taking  for  the  appearance  of  a  debtor* 
Agreement,  2, 

.3.  Pleadings  and  evidence  in  action 
against  surety.  Guarantee, 

SURRENDER. 

1.  Limitation  of  uses  on  a  surrender  of 
copyhold.    Copyhold,  1. 

2.  How  surrender  of  copyhold  proved* 
Evidence^  VIIL 

t^.  Sur. 


SURRENDER,  3,  A, 

3.  Surrender  by  operation  of  law. 
Poor,  IV. 

4.  Surrender  in  discharge  of  bail, 
whence  reckoned,  as  to  charging  party 
in  execution.  Execution^  itnder  a  Judg- 
ment, 2. 

SURVEYORS. 
What  expenses  of  surveyors  allowable 
by  special  sessions,  so  as  to  take  away 
certiorari.    Statute,!,  13. 

TAXATION. 

h  Vi^hat  attorney  may  include  in  his 
bill  of  costs.    Attorney^  2. 

2.  What  he  may  have  taxed.  Statute, 
I.  11.  (2> 

3.  Who  may  have  costs  of  taxation, 
within  Stat.  2  G.2>.  c.  23,  s>.23>  Statute, 
L  11.(1). 

4.  How  the  sixth  on  an  attorney's  bill 
shall  be  calculated.    Statute,  I.  11.  (2), 

TENANTS  IN  COMMON. 
Demise  by,  in  ejectment.  .Ejectment,  2. 

TENANT  AND  LANDLORD. 

See  Landlord  and  Tenanti> 

TENEMENT. 

Settlement  by  renting  tenement.  Poor, 
IV. 

TERMINATION  OF  ADVENTURE. 

Insurance,  2. 

TITHE. 

1.  Presumption  of  grant* 
Non-payment  of  tithes  does  ilot  raise, 

as  against  a  lay  impropriator,  presump- 
tion, to  go  to  a  jury,  of  a  grant  of  the 
tithe  to  the  landowner. 

Evidence  of  a  right  to  all  kinds  of  tithes, 
in  a  lay  impropriator,  up  to  a  given  time, 
and  of  the  receipt  of  the  corn  tithe  since 
that  time  by  another  party,  is  evidence 
from  which  a  jury  may,  if  they  think  fit, 
i"nfer  a  grant  of  all  the  tithes  by  the  first- 
mentioned  impropriator  to  such  latter 
party  ;  and,  therefore,  the  latter,  in  sup^ 
port  of  a  claim  for  hay  tithe,  may  give 
documentary  or  other  evidence  of  hay 
tithe  having  been  taken  by  the  presumed 
grantor.  Bayley  v.  Drever,  449. 

2.  When  tithe  is  extinguished,  so  as  to 
affect  rateability  to  poor,  Poor,  I.  1. 


TRIAL,  NEW,  1.  985 
TITLE. 

1.  When  one  may  impeach  the  title  of* 
party  through  whom  he  claims.  Eoidencc, 
XIII. 

2.  V^hat  evidence  of  title  necessary  to 
protect  from  distress  for  rent-charge. 
Rent-charge,  2 

TOLL. 

1.  What  to  be  taken  under  canal  act. 
Canal  Act. 

2.  What  under  turnpike  act.  Slatutet 
11.  7. 

3.  Interpretation  of  charter  exempting 
from  toll. 

Under  charters,  granting  to  a  dean  and 
chapter,  "  that  they  and  all  their  men 
shall  be  quit  of  toll,  passage,  cheminage, 
&c.  in  city  and  borough,  fair,  and  market, 
in  the  passage  of  bridges,  and  all  ports  of 
the  sea,  in  all  places  throughout  England,^* 
their  lay  tenant  of  lands  included  in  the 
charters  is  exempt  from  market  toll  and 
toll  traverse,  not  only  for  articles  going  to 
or  coming  from  the  lands  for  the  neces- 
sary manurance  and  enjoyment  of  them, 
but  also  for  goods  sent  out  or  coming  in 
for  the  purpose  of  merchandise. 

Qucere,  Whether,  in  the  latter  case,  the 
exemption  could  have  been  claimed  by 
ecclesiastical  persons. 

QiKsre,  also,  Whether  the  exemption 
from  toll  claimable  at  common  law  by 
ecclesiastical  persons  and  tenants  in  an« 
cient  demesne,  extends  to  goods  bought 
and  sold,  or  carried,  for  the  mere  purpose 
of  trade.  Lord  Middletonv.  Lambert  ^  401. 

TRANSCRIPT. 

What  is  transcript  of  record,  and  whe- 
ther amendable.  Inferior  Court,  II.  1. 
Certificate. 

TRIAL,  NEW. 

What  to  be  shewn,  in  moving  for  new 
trial  after  trial  under  5  &  4  W,4>  c.  42* 
17.  ^ 

1.  Where  a  cause  has  been  tried  before 
a  sheriff  or  judge  of  an  inferior  court  by 
order,  pursuant  to  3  &  4  JV.4.  c.  42.  s.  17., 
this  Court  will  not  hear  a  motion  for  a 
new  trial,  unless  the  notes  of  the  sheriff 
or  other  judge  be  produced  and  verified 
by  affidavit.  Such  notes,  however,  need 
not  be  filed,    Mansfield  v.  Br earey,  347. 

2,  The 
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2.  The  Court  refused  to  grant  a  new 
trial  for  a  verdict  alleged  to  be  against 
evidence  and  the  presiding  judge's  direc- 
tion, in  a  cause  tried  in  an  inferior  court 
of  record  under  3  &  4  W.  4.  c.  42.  5. 17., 
because  the  notes  of  the  presiding  judge 
were  not  produced,  nor  their  non-produc- 
tion accounted  for.  Burney  v.  Mawson, 
348. 

TRIAL,  WRIT  OF. 

1.  Power  of  presiding  judge  on  writ 
of  trial,  to  certify  to  deprive  plaintiff  of 
costs.    Costs^  5. 

2.  What  must  be  shewn  in  moving  for 
new  trial  after  trial  under  5  &  4  W.  4. 
c.  42.  s,  17.    Trial,  IStew, 

TROVER. 

What  sufficient  property  in  plaintiff. 
Canal  Act,  2. 

TRUST,  SHIFTING. 

How  construed  in  will. 

W.  G.,  in  1775,  devised  his  manor- 
house  and  estates  to  his  nephew  for  life, 
remainders  to  the  nephew's  first  and  other 
sons  in  tail  male.  The  nephew's  son, 
T.  G.,  took  under  the  will,  and  upon  his 
marriage  in  1801,  suffered  a  recovery,  and 
conveyed  the  estates  to  the  use  of  him- 
self for  life,  remainder,  subject  to  a  term 
in  S.  H.  F.  and  another,  for  securing  a 
jointure  and  raising  portions  for  younger 
children,  to  the  use  of  the  settlor's  first 
and  other  sons  by  the  marriage,  in  tail 
male.  Power  was  given  to  the  trustees 
to  sell  and  exchange  the  lands,  and 
invest  the  monies. 

In  1804,  S.  H.  F..  the  termor  and 
trustee  under  the  settlement,  devised  his 
own  estates  in  trust  for  the  second  son 
of  T.  G.,  the  settlor,  in  tail  male,  and  in 
like  manner  to  the  third  and  other  sons, 
&c.,  with  a  power  to  the  trustees,  if  at 
any  time  the  person  entitled  to  the  pos- 
session, or  to  the  rents  and  profits  of  the 
said  estates,  should  be  a  minor,  to  receive 
and  apply  such  rents  and  profits  during 
the  minority.  Proviso,  that  in  case  and 
so  often  as  the  manors,  lands,  Sfc.  devised 
by  the  will  of  W.  G.  for  an  estate  in  tail 
male,  shoidd  descend  to,  or  devolve  upon, 
any  son  of  the  said  T.  G.  (the  settlor), 
or  heir  male  of  the  body  of  such  son, 
and  the  person  on  whom  the  same 
should  so  descend  or  devolve  should, 


under  the  trusts  of  the  present  will,  be 
tenant  in  tail  male  of  the  messuages, 
lands,  &c.  devised  by  this  will,  so  as  to 
be  then  actually  in  possession  or  entitled 
to  the  ?'ents^  issues,  and  profits  thereof,  and 
there  should  at  the  same  time  be  any 
other  son,  &c.  of  the  said  T.  G.,  then  the 
estate  by  this  will  declared  to  be  in  trust 
for  the  person  so  becoming  entitled 
under  the  will  of  W.  G.  should  cease  and 
determine,  and  the  now  devised  premises 
should  be  in  trust  for  the  person  who 
would  be  entitled  if  the  forfeiting  party 
were  dead,  and  there  were  a  failure  of 
issue  in  tail  male.  No  express  reference 
was  made  in  this  will  to  the  settlement 
of  1801. 

S.  H.  F.  died  in  1815,  and  his  devised 
estates  vested  in  the  trustees  for  the  se- 
cond son  of  T.  G.  The  eldest  son  of  T. 
G.  died  in  1816,  and  T.G.  himself  in  1828, 
whereupon  his  estates  vested  in  the  same 
second  son.  He  was  still  a  minor.  Several 
children  of  T,  G.  by  the  marriage  of  1801, 
and  likewise  the  widow,  survived  him. 
Many  parts  of  the  settled  estates  had  been 
sold  and  exchanged  by  the  trustees  under 
the  settlement : 

Held  by  Denman  C.  J.,  Parhe  J.,  and 
Patteson  J.,  Taunton  J.  dissentiente,  that 
under  these  circumstances,  the  estate  de- 
vised by  S.  H,  F.  to  the  second  son  of 
T.  G.  did  not  go  over  by  the  shifting 
clause.   Fazakerley  v.  Ford,  897. 

TURNPIKE. 

Construction  of  turnpike  act.  Sta- 
tute, II.  7. 

UNDER  SHERIFF. 
See  Sherif. 

UNIVERSITY. 

What  university  can  grant  a  degree, 
so  as  to  authorise  medical  practice  in 
England.    Slander,  1. 

UNLIQUIDATED  DEMAND. 

Whether  payment  of  unliquidated 
demand  be  good  consideration  in  as-^ 
sumpsit.    Assumpsit^  II. 

USES. 


USES. 


WARRANT,  I.  1,  2  985 


USES. 

Limitation  of  uses,  on  a  surrender  of 
copyhold.    Copyholdf  1. 
See  further,  Trust,  Shifting. 

USURY. 

When  inferred,  on  face  of  pleadings. 

On  demurrer  to  a  declaration  framed 
on  a  contract  which  is  in  terms  a  pur- 
chase of  an  annuity  of  20/.  for  sixty 
years  for  the  price  of  200/.,  the  Court 
will  not  infer  usury.  Ferguson  v. 
Sprang,  576. 

VARIANCE. 

1 .  Between  capias  and  copy.  Arrest,  3, 

2.  Between  declaration  and  capias. 
Arrest,  1. 

5.  Between  declaration  and  evidence. 
Amendment,  1 . ;  Ejectment,  2. 

4.  Between  judgment  and  final  process. 
Arrest,  2. 

VENDOR  AND  VENDEE. 

1.  Action  by  vendee  to  recover  price 
paid  on  fraudulent  misrepresentation. 
Assumpsit,  IV.  1 . 

2.  Notice  to  vendee  of  conditions  of 
sale.  Warranty. 

3.  Evidence  of  writing  signed  by  ven- 
dee of  land,  in  an  action  by  him  against 
the  auctioneer  to  recover  deposit.  Evi- 
dence, V.  4. 

4.  What  amounts  to  a  delivery  by 
vendor.     Bankrupt^  II.  4. 

VENIRE  DE  NOVO. 

When  awarded,  for  uncertainty  as  to 
application  of  damages  to  different  counts. 
Slander,  2. 

VENUE,  CHANGE  OF. 
Effect  as  to  double  costs.  Statute,  I.  4. 

VERDICT. 

1.  When  verdict  entered  on  postea 
may  be  altered.    Local  Court. 

2.  When  uncertainty  as  to  application 
of  damages  to  different  counts  shall  be 
ground  for  awarding  venire  de  novo. 
Slander f  2. 


VESTRY. 

1.  When  to  be  elected  under  58  G.  5. 
C.69.    Statute,!.  ^0. 

2.  How  elected  under  1  &  2  W.  4. 
c.  60.  Statute,  I.  31. 

5.  Adjournment  of  vestry. 

A  vestry  being  about  to  be  held  in 
Manchester  for  the  election  of  church- 
wardens, notice  was  given  that  the  meet- 
ing would  be  held  in  the  parish  church, 
but  that,  if  a  poll  was  demanded,  it 
would  be  adjourned  to  the  town  hall. 
At  the  meeting  there  was  a  show  of 
hands,  upon  which  a  poll  was  demanded, 
and  thereupon  the  chairman,  without 
taking  the  sense  of  the  meeting,  adjourned 
the  election  to  the  town  hall,  where  a 
poll  was  taken  :  Held,  that  the  proceed- 
ing was  regular,  no  business  having  been 
interrupted  by  it,  and  the  adjournment, 
in  a  particular  event,  being  part  of  the 
original  appointment.  Rex  v.  The  Arch- 
deacon of  Chester^  342. 

4.  When  Court  will  interfere  with 
vestry  by  mandamus. 

A  vestry  having,  by  a  show  of  hands, 
passed  a  resolution,  directing  an  illegal 
application  of  some  charitable  funds, 
and  a  poll  having  been  demanded  of 
the  person  presiding  at  the  vestry,  and 
not  granted,  the  Court  refused  a  rule 
for  a  mandamus  to  compel  such  person 
to  grant  a  poll.  Rex  v.  The  Church- 
wardens of  St.  Saviour's,  380. 

VOLUNTARY  SETTLEMENT. 
See  Evidence,  II.  2. 

WAGES. 

What  recoverable  after  bankruptcy  of 
master.    Hiring,  5. 

WALLS,  PARTY. 
See  Statute,  II.  4. 

WARRANT. 
I.  Of  attorney. 

1.  What  execution  under  warrant  of 
attorney  is  within  sect.  34.  of  Insolvent 
Debtors'  Act.    Statute,  I.  27.  (2). 

2.  When  warrant  of  attorney  bad,  as 
charging  benefice.   Statute,  I.  2. 

I  II.  Of 


086  WARRANT,  11, 


WILU 


II.  Of  committal. 

Amendment  of  warrant  of  committal 
for  smuggling,  under  gtat.  3  &  4  ff,  4, 
«?,  53.    Statut^i  L  35, 

WARRANTS  READ  IN  COURT, 

1.  Respecting  Court  of  Common  Pleas, 
122. 

g.  Appointment  of  Marshal,  377, 

WARRANTY, 

Of  a  horse,  how  qualified. 

Plaintiff  bought  a  horse,  warranted 
sound,  by  private  contract,  at  a  reposi- 
tory. At  the  time  of  sale  there  was  a 
board  fixed  to  the  wall  of  the  repository, 
having  certain  rules  painted  upon  it,  one 
of  which  was,  that  a  warranty  of  sound- 
ness, there  given,  should  remain  in  force 
till  twelve  on  the  day  after  the  sale, 
when  the  sale  should  become  complete^ 
and  the  seller's  responsibility  terminate, 
unless  a  notice,  and  surgeon's  certificate, 
of  unsoundness,  were  given  in  the  mean 
time.  The  rules  were  not  particularly 
referred  to  at  the  time  of  this  sale  and 
warranty.  The  horse  proved  unsound, 
but  no  complaint  was  made  till  after 
twelve  on  the  following  day.  The  un- 
soundness was  of  a  nature  likely  not  to 
be  immediately  discovered;  some  evidence 
was  given  to  shew  that  the  defendant 
knew  of  it;  and  the  horse  was  shewn  at 
the  sale  under  circumstances  favourable 
for  concealing  it.  After  verdict  for  the 
plaintiff, 

Held,  that  there  was  sufficient  proof 
of  the  plaintiff  having  had  notice  of  the 
rules  at  the  time  of  the  sale^  to  render 
them  binding  on  him. 

Also,  that  the  rule  in  question  was 
such  as  a  seller  might  reasonably  impose, 
and  that  the  facts  did  not  shew  such 
fraud  or  artifice  in  him  as  would  render 
the  condition  inoperative.  Byimter  v. 
Jiichardson,  508. 

WARREN. 

What  is  a  free  warren  in  gross,  or  ap« 
purtenant. 

A  grant  by  the  King  of  free  warren  in 
land,  of  which  he  is  seised  in  fee,  is  a 
grant  of  free  warren  in  gross. 

Therefore,  where  defendant,  in  trespass, 
pleaded  such  a  grant  of  free  warren  to 
P,t  and  deduced  title  from  P,  to  F.^  and 


pleaded  a  conveyance  by  F.  of  the  said 
fi'ee  warren  to  the  defendant;  it  was 
held,  that  the  plea  was  not  sustained  by 
proof  of  a  conveyance  from  F.  of  a 
manor,  of  which  the  land  in  question 
was  copyhold,  with  all  and  singular  fish« 
eries  and  right  of  fishing,  fowling,  hawk« 
ing,  hunting,  and  shooting;  and  all  profits, 
royalties,  &c,  and  all  otherrights,  liberties, 
franchises,  jurisdictions,  privileges,  com- 
modities, advantages,  hereditaments,  and 
appurtenances  whatsoever  to  the  said  ma« 
nor  belonging,  or  in  anywise  appertaining 
thereto,  or  at  any  time  occupied  or  en« 
joyed  therewith,  or  reputed  part,  parcel, 
or  member  thereof,  or  granted  by  the 
King  to  p.  as  appurtenant  to  the  manor. 

And  this,  though  it  was  shewn  that  the 
King,  at  the  time  of  the  grant  to  P.,  was 
lord  of  the  manor,  and  held  certain 
demesne  lands  in  fee,  and  granted  the 
free  warren  in  both  the  demesne  and 
other  lands  of  the  manor. 

Qucere^  Whether  the  words  of  the  con- 
veyance by  F,  would  have  conveyed  a 
free  warren  appurtenant  to  the  manor? 
Morris  V,  Dimes  J  654, 

WAYGOING  CROPS, 
When  claimable.   Arbitrator.)  2, 

WIFE. 

See  Bar 071  and  Feme, 

WILL. 

1,  Attestation.    Evidence^  III.  1,  3. 

2,  Interpretation.  Baron  and  Feme^  2, 
TrvM,  Shifting, 

3,  Effect  given  to  codicil  in  modifying 
will. 

Testator  by  several  unwitnessed  memo- 
randums subsequent  to  his  will,  left  a 
freehold  house,  acquired  among  other 
estates  since  the  date  of  the  will,  to  his 
daughter;  and  he  afterwards  made  the 
following  codicil,  which  was  duly  attested  ? 
• — "  I  make  this  a  further  codicil  to  my 
will ;  I  give  and  devise  all  real  estates, 
purchased  by  me  since  the  execution  of 
my  said  will,  to  the  trustees  therein  named, 
their  heirs,  &c,  to  the  uses  and  upon  the 
trusts  therein  expressed  concerning  the 
residue  of  my  real  estates Held,  that 
the  house  passed  to  the  trustees,  and  not 
to  the  daughter,   Utterton  v.  Bobins,  425 

4,  What  will  shall  be  an  execution  of 
a  power.    Power,  I . 

WIN. 


WINDOW, 


VRAE. 


9B1 


WINDOW, 

What  is  a  licence  to  open,  and  its  effect. 
Licence, 

WITNESS. 
See  Evidence. 


WORDS. 

See  Slander, 


WRIT  OF  TRIAL. 
See  Trial,  Writ  of, 

YEAR. 

Of  what  year  a  statute  shall  be  en- 
titled in  pleading.    Statute,  IV. 
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